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PREFACE. 


It  is  now  many  years  ago  that  I  first  conceived 
and  communicated  to  my  friends  in  private  so- 
ciety, the  design  of  composing  a  work  on  the 
Laws  of  England,  to  which  the  text  of  Blackstone 
should  be  in  a  great  measure  contributory;  and 
in  1836  I  announced  that  design  to  the  public. 
Since  this  period,  several  works  have  issued  from 
the  press,  purporting  to  be  treatises  either  on  the 
English  Law  in  general,  or  on  detathed  portions  of 
it,  and  containing  republica\ions  ofvBlackstone's 
text,  in  forms  more  or  less  entire,  with  the  inter- 
mixture of  new  matter  by  the  respective  editors. 
While  this  circumstance  affords  some  testimony 
to  the  value  of  the  original  conception  (a),  there 
is  at  the  same  time,  no  collision  between  any  of 
these  works  and  my  own.  With  the  exception 
of  the   general   resemblance  above  pointed  out. 


(•)  I  do  oet  mMn  bjr  Uih  t«pr— ion,  to  iBgfMt  that  Um  woriu  in 
qoMlkn  SM  i«itttii1  to  om  far  th«  jwiga  ea  vUch  Ihajr  art  tomtitd. 
With  MiyiBt,  iaimi,  to  that  whieb  Snk  OMdo  its  appaawnca,  I  baeaaa 
appriwi,  wry  ■bortljr  aftar  mjr  adrartiatmint,  that  it  «aa  in  eonlaaifla* 
tioii,  sad  tK*t  an«  of  Am  voIoiim*  wmi  Tar  «3vuie«d  towanb  aowyilwrioo. 
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they  will   be   found  to   pursue   methods  entirely 
remote  from  that  which  I  have  adopted. 

Of  the  plan  and  principle  of  my  own  work, 
and  of  the  views  on  which  it  was  undertaken,  it 
may  be  right  here  to  give  some  farther  explanar 
tion.  Though  the  celebrated  Treatise  of  Black- 
stone  still  remains  without  a  rival,  as  an  introduc- 
tory and  popular  work  on  the  Laws  of  England, 
the  positions  it  contains  have  been  nevertheless 
so  trenched  upon  by  recent  alterations  in  the  law 
itself,  that  if  the  student  were  to  rely  upon  its 
text,  as  containing  an  accurate  account  of  our 
present  system  of  jurisprudence,  he  would  be  led 
continually  astray.  The  later  editions  have  con- 
sequently comprised  a  copious  accompaniment  of 
corrective  and  supplementary  notes  at  the  bottom 
of  the  page :  but  it  is  not  in  the  nature  of  such  a 
method  (with  whatever  ability  pursued)  to  give 
entire  satisfaction,  because  it  obliges  the  reader 
to  transfer  his  attention  incessantly,  from  the 
text  to  the  commentary,  and  augments  also,  to  a 
considerable  degree,  the  bulk  and  consequent 
expense  of  the  volumes.  These  considerations 
led  me  to  conceive  that  a  work  might  prove 
acceptable,  which  should  be  framed  upon  the 
plan  of  introducing  the  necessary  alterations  into 
the  text  itself;  but  the  question  then  arose,  whe- 
ther it  would  be  better  to  confine  my  effort  to 
the  reparation  of  those  defects  which  new  legis- 
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lation  and  new  decisions  had  occasioned,  or  to 
take  a  bolder  course,  and,  discarding  all  solicitude 
about  the  measure  of  my  adherence  to  the  original 
work,  to  interweave  my  own  composition  with  it, 
as  freely  as  the  purpose  of  general  improvement 
might  seem  to  require.  It  was  upon  the  latter 
plan  that  I  fixed,  though  with  some  hesitation,  my 
choice. 

It  may  be  thought,  perhaps,  that  the  confidence 
which  carried  me  thus  far,  might  naturally  have 
tempted  me  farther,  and  taught  me  to  aspire  to 
the  construction  of  an  entirely  new  treatise.  But 
if  I  had  been  conscious  of  faculties  adequate  to 
such  an  enterprize,  I  should  still  have  declined 
it,  as  founded,  in  my  judgment,  on  a  wrong  prin- 
ciple. The  unimpaired  portion  of  Blackstone's 
Commentaries  comprise  many  passages,  which 
(free  in  other  respects  from  objection)  are  so  far 
valuable  at  least,  that  they  bear  the  stamp  of  his 
authority,  and  many  others  whose  merit  is  of  the 
highest  order,  being  distinguished  by  all  the  grace 
and  spirit  of  diction,  the  justness  of  thought,  and 
the  affluence  of  various  learning,  to  which  he 
owe«  his  fame.  These  relics,  which  are  in  con- 
siderable danger  of  perishing  by  their  incorpora- 
tion in  a  work  now  falling  into  decay,  may  be 
lawfully  converted,  by  any  new  Commentator  on 
the  Laws,  to  his  own  purposes ;  and  it  is  mani- 
festly not  less  his  duty  than  his  interest,  to  make 
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the  appropriation.  He  cannot  reasonably  hope  to 
rival  their  excellence,  and  to  attennpt  to  displace 
them,  for  original  matter  of  his  own,"  is  conse- 
quently an  injury  to  the  public,  and  to  the  science 
of  which  he  treats. 

All  passages,  then,  which  appeared  to  me  to 
fall  under  either  of  the  descriptions  above  given, 
I  have  made  it  my  principle  to  retain ;  but  my 
deviations  from  the  original  work  have,  never- 
theless, been  frequent  and  extensive.  Indepen- 
dently of  certain  objections  to  its  arrangement  (to 
which  I  shall  presently  revert),  its  exposition 
of  particular  subjects  appeared  to  me  to  be 
often  deficient  in  depth,  in  fulness,  or  in  preci- 
sion, and  in  some  instances  to  be  even  chargeable 
with  positive  inaccuracy  ;  so  that  as  I  had  pre- 
scribed to  myself  the  rule  of  departing  from 
Blackstone  wherever  I  felt  dissatisfied  with  his 
performance,  as  well  as  where  any  change  in  the 
law  had  made  a  departure  indispensable,  it  is 
seldom  that  I  have  been  able  to  pursue  the  text 
for  several  pages  in  succession,  without  the  intro- 
duction (more  or  less  extensively)  of  matter  from 
my  own  pen.  Large  portions,  indeed,  of  original 
composition  will  be  found  frequently  to  occur  in 
a  continuous  form;  and  even  where  the  text  of 
my  predecessor  is  pursued  with  shorter  inter- 
ruption, yet  it  will  be  often  apparent  that  funda- 
mental alterations  have  been  made  in  the  manner 
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of  treating  the  particular  subject  under 
sion.  There  is  no  part  of  the  present  volume, 
|)erha|>s,  in  which  the  innovation  is  so  important, 
as  in  that  which  regards  the  law  of  Descent, 
where  I  have  endeavoured  to  lay  down  new 
Rules  of  Inheritance,  in  lieu  of  the  well  known 
Canons  of  Blackstone,  now  superseded  by  the 
eflfect  of  a  recent  act  of  parliament — a  severe 
task — from  which  I  should  have  been  tempted  to 
recoil,  if,  consistently  with  the  general  plan  of  my 
work,  it  had  been  possible  to  leave  it  unat- 
tempted. 

But  it  is  in  that  which  regards  the  general  ar- 
rangement, that  the  strongest  claim  of  the  present 
work  to  originality  will  be  found.  The  order 
adopted  by  Blackstone  is,  in  all  its  principal 
lineaments,  derived  from  the  Analysis  of  Hale ; 
but  though  rendered  venerable  by  the  combined 
aothority  of  names  like  these,  I  have  not  felt  my- 
self able  to  accede  to  it,  without  alteration.  The 
main  division,  indeed,  by  which  the  body  of  mu- 
nicipal law  is  severed  into  Rights  and  Wrongs,  I 
have  deemed  it  expedient  to  retain ;  for  (though 
liable  to  the  great  disadvantage  of  precluding  the 
entire  or  continuous  discussion  of  some  particular 
subjects,  by  making  it  necessary  to  recur  to  them 
under  the  aspect  of  Wrongs,  after  they  have  al- 
ready once  engaged  our  attention  under  that  of 
Rights)  it  is  founded  ncvcrtbeleat  on  a  natural  and 
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just  distinction,  and  is  interwoven  besides  with  the 
whole  fabric  of  our  law,  and  rooted  in  the  minds 
of  our  lawyers.  The  division  also  of  Wrongs 
into  those  of  a  ciwV,  and  those  of  a  criminal  na- 
ture, I  have,  for  similar  reasons,  thought  it  clearly 
essential  to  preserve.  But  as  to  the  division  of 
Rights,  the  case  is  widely  different.  These  are 
distributed  into  Rights  of  Persons  and  Rights 
of  Things  ;  an  arrangement  which  has  been  justly 
considered  contrary  both  to  grammatical  and  lo- 
gical propriety.  For  the  rights  of  things  can 
only  be  understood  as  signifying  the  rights  re- 
lating to  things — a  sense  not  correctly  conveyed 
by  the  form  of  expression;  and  placed  besides, 
in  false  antithesis  to  the  rights  of  persons;  by 
which  is  evidently  intended  the  rights  belonging 
to  persons.  The  meaning  would  have  been  bet- 
ter expressed  by  a  division  into  the  rights  relating 
to  persons,  and  the  rights  relating  to  things. 
This  fault,  indeed,  is  the  more  remarkable,  be- 
cause it  might  have  been  avoided  by  a  closer  ad- 
herence to  the  language  of  Justinian's  Institutes, 
which  apparently  served  in  this  instance  as  the 
model ;  Omne  jus  quo  utimur  (according  to  this 
authority)  vel  ad  personas  pertinet,  vel  ad  res,  vel  ad 
acti&nes  (Jb). 

The  arrangement  in  question,  however,  is  not 
open  merely  to  this  kind  of  criticism,  but  to  other 

(6)  Instit  lib.  L  tit.  2. 
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objections  of  a  much  weightier  description.  In 
the  first  place,  it  determines  that  the  law  relating 
to  persons  shall  be  fully  discussed  before  that 
relating  to  property  has  been  examined, — and 
yet  the  subject  of  property  ought,  in  reason,  to 
take  the  precedence  of  that  part  of  the  law  of 
persons,  at  least,  which  treats  of  relative  rights ; 
for  it  is  in  the  nature  of  the  relative  rights,  viz. 
those  which  grow  out  of  the  social  relations  of 
parent  and  child,  husband  and  wife,  magistrates 
and  people,  and  the  like,  to  presuppose  the  abso- 
lute ones  of  life,  liberty,  personal  security,  and 
property  (c).  With  respect  to  absolute  rights  of 
the  three  first  descriptions,  this  is  obvious,  and 
the  precedence  therefore  is  properly  assigned  to 
them  in  Blackstone's  work ;  but  it  is  equally  true 
with  regard  to  property  also — for  property,  like 
the  rest,  unquestionably  constitutes  one  of  the  cir- 
ciunstances  to  which  the  social  relations  are  ad- 
justed, and  to  which  they  must  be  supposed  to 
refer.     To  this  right,  therefore,  the  next  place 

(e)  Tbb  did  not  mh^  Um  dlMMnmcnt  of  Hale:  "  Having  dooe 
"vidi  th«  rights  of  pcnooa,  I  BOW  eoBM  to  Um  rights  of  Uungi.  And 
'^Ihoagh  aeooidiag  to  ths  omal  OMlhod  of  eifittuM,  nd  o«r  Mtkat 
**  eonmoB  law  InctaiM^  tUs  eomM  ia  tfM  tMOod  pbes^  aAir  Oo  jmm 
**  ^irsmami,  nd  tiMnlbro  I  1m?»  iMcdn  panMd  dM  «mm  eoww,  ysC 
"  tlMt  oMrt  Ml  b«  iIm  tUwd  of*  Tooaf  •liidsDt  of  the  eoaoDoa  kw, 
"  bol  ho  MHt  h^  hii  sladjr  bsrs,  aft  tht>r«  rtrvM ;  Ibr  tho  Ibmor 
**  part  MSlriM  BMllor  prapor  far  tht  itadj  of  OM  (hirt  is  wtD  aeqadntid 
*'wUitiMBS>f«r«vB.''  Halo's  Aaid.  isol.  S3.  This  poM«o  hod  aol 
•ttradsd  m  jr  sMsMka  wtfl  oqr  priadpio  of  dhWon  hod  hosa  iaod  apM  { 
aad  ita  sahnqam  dbeevwy  aai  of  eoono  rahnlolod  to  gbo  aM  fai- 
cvMMi  caaliiatt  hi  dM  pnfristy  of  aif  I 
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ought,  in  point  of  correct  arrangement,  to  have 
been  allotted  ;  but  the  Commentator's  plan  of  di- 
vision makes  this  impossible,  and  compels  him, 
after  a  short  notice  of  property,  to  pass  on,  and 
to  postpone  its  farther  examination,  until  all  rela- 
tive rights  (whether  private  or  public)  have  been 
exhausted.  This  inversion  of  the  natural  order, 
is  not  only  inartificial,  but  often  embarrasses  the 
discussion  of  rights  of  the  relative  kind.  Thus  in 
the  chapter  on  Husband  and  Wife,  every  reader 
must  perceive  the  disadvantage  of  the  total  omis- 
sion to  notice  the  effects  of  marriage  in  regard  to 
the  property  of  the  parties ;  and  yet  until  the 
subject  of  property  in  general  had  been  examined, 
any  disquisition  on  the  proprietary  rights  attending 
that  particular  relation,  would  have  been  obviously 
premature. 

Another,  and  a  still  more  important  objection 
to  the  method  which  considers  Rights  as  con- 
sisting either  of  Rights  of  Persons  or  Rights  of 
Things,  is  that  it  fails  to  embrace  the  whole  com- 
pass of  rights.  There  is  a  branch  of  law  which 
belongs  (properly  speaking)  to  neither  of  these 
divisions,  but  of  great  and  growing  importance  in 
our  municipal  system,  that,  namely,  which  con- 
cerns the  social,  as  distinguished  from  the  politi- 
cal, ecclesiastical,  and  judicial  institutions  of  the 
country,  and  which  comprises  (among  many  other 
subjects)  the  laws  relating  to  the  poor,  to  high- 
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ways,  to  public  charities,  and  the  like.  For  topics 
such  as  these,  the  analysis  of  Blackstone  affords 
no  proper  place,  and  when  they  are  of  too  much 
importance  to  be  neglected,  expedients  of  an 
awkward  kind  are  oflen  devised  to  make  room 
for  them.  Thus  the  law  of  highways  and  turn- 
pikes is  made  incidental  to  the  office  of  parish 
surveyor,  and  the  large  and  interesting  subject  of 
the  poor  laws  is  dealt  with,  by  way  of  digression 
from  the  office  of  overseer. 

Dissatisfied  for  these  reasons  with  Blackstone  s 
arrangement  of  rights,  and  conceiving  that  it  had 
not  (like  the  other  portions  of  his  general  method) 
become  so  inveterate  among  us,  as  to  render  its 
retention  unavoidable,  I  have  consequently  ven- 
tured to  lay  it  aside,  and  to  adopt,  so  iar  as  this 
subject  is  concerned,  a  different  plan  of  distribu- 
tion. This  plan  is  entirely  of  my  own  conception. 
It  might  have  been  supposed,  indeed,  that  in  a 
field  so  highly  cultivated  as  that  of  Rights,  I  could 
be  at  no  loss  for  a  satisfactor}'  precedent ;  but  my 
search  for  one,  though  prosecuted  with  some  dili- 
gence, was  not  attended  with  success.  No  writer 
on  English  or  American  law,  who  has  deserted 
the  order  of  Blackstone,  had  any  pretension  to 
be  considered  as  a  model — the  repositories  of  the 
Roman  jurisprudence  (which,  with  the  exception 
of  the  Institutes,  are  notoriously  defective  or  con- 
fused in  their  arrangement)  supplied  nothing  to 
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the  puqiose— the  Institutes  themselves  (from 
which  the  division  into  the  rights  of  persons  and 
of  things  was  originally  taken)  could  of  course 
afford  no  assistance; — and  with  respect  to  the 
continental  systems,  they  either  conform  (as  in  the 
Code  Civil  of  France)  to  the  Institutes,  or  when 
they  depart  (as  in  the  treatise  of  Domat)  from  the 
beaten  track,  their  course  is  not  such  as  an  English 
jurist  could  follow  with  advantage. 

The  general  plan,  which  I  have  thus  ventured, 
on  my  own  responsibility,  to  lay  down,  will  be 
found  in  the  first  chapter  of  the  first  book.  Its 
leading  principle  is — to  make  the  distinction  be- 
tween Persons  and  Things  the  foundation  not  of  a 
primary,  but  of  a  subordinate  arrangement,  and 
to  consider  Persons  as  constituting,  in  a  primary 
sense,  the  only  objects  of  the  law's  regard.  But 
the  persons,  whom  the  law  is  supposed  thus  uni- 
formly to  contemplate,  are  presented,  first,  in  the 
light  of  insulated  individuals, — and  in  that  capa- 
city their  personal  (in  other  words  their  bodily) 
rights  are  examined ;  next,  in  their  connection 
with  the  things  around  them, — which  introduces 
the  consideration  of  their  rights  of  property  ;  next, 
as  members  of  families, — which  involves  their 
rights  in  private  relations ;  and  lastly,  as  members 
of  the  community, — which  leads  to  the  discussion 
of  their  rights  in  public  relations,  or  (as  they  may 
be  termed  more  compendiously)  public  rights. 
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According  to  this  order,  the  absolute  right 
uniformly  takes  the  precedence  of  the  relative, 
and  the  law  of  property  in  general,  is  investigated 
before  the  relations  of  men,  in  regard  to  property, 
arise  for  consideration.  Upon  this  system,  too, 
the  division  of  Public  Rights  (when  it  shall  come 
to  be  examined  in  its  proper  place)  will  allow  of 
a  subdivision  conveniently  adapted  to  the  discus- 
sion of  those  mixed  subjects  to  which  we  have 
before  referred,  and  which,  having  no  exclusive 
connection  either  with  person  or  property,  it  is 
the  tendency  of  Blackstone's  method  to  exclude. 
I  propose  to  subdivide  the  head  of  Public  Rights 
into  those  which  concern  a  man  in  his  relations 
to  persons  in  authority,  whether  civil  or  ecclesi- 
astical, and  those  which  concern  him  in  his  rela- 
tions to  his  fellow  citizens  at  large — the  first  of 
which  will  fall  under  the  heads  of  The  Civil  Go- 
vemment  and  The  Church,  the  second,  under  that 
of  the  Sociai  Economy  of  the  Realm ;  and  it  is 
under  this  latter  head,  that  such  mixed  subjects 
as  above  referred  to,  will  find  a  regular  and  ap- 
propriate place.  The  entire  arrangement  of  the 
work,  when  fully  developed,  will  consequently 
stand  as  follows  : — 

I.   O9  PnUONAL  RiOBTt. 

II.  Op  RioBTt  ov  Pbopbstt. 

1.  As  to  things  real. 

2.  As  to  things  penonaL 
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III.  Of  Rights  in  Privatb  Relation*. 

1.  Between  lUMter  and  •ervant. 

2.  Between  husband  and  wife. 

3.  Between  parent  and  child. 

4.  Between  guardian  and  ward. 

IV.  Of  Public  Rights. 

1.  As  to  the  civil  government. 

2.  As  to  the  church. 

3.  As  to  the  social  economy  of  the  realm. 

V.  Of  Civil  Injuribb. 

Including  the  modes  of  redress. 

VI.  Of  Csimss. 

Including  the  modes  of  prosecution. 

While  the  general  method  differs  thus  widely 
from  that  of  the  former  Commentaries,  yet  the 
two  works  are  often  in  coincidence,  so  far  as  re- 
gards the  interior  or  more  specific  divisions ;  and 
the  chapters  of  the  present  volume  in  particular, 
will  be  found  to  correspond  very  frequently, 
both  in  title  and  order  of  succession,  with  those 
in  the  earlier  portion  of  the  second  volume  of 
Blackstone.  Yet  even  in  parallel  chapters,  the 
reader  will  discover  that  the  same  subjects  are 
not  invariably  embraced — several  topics  being 
detached  from  the  place  which  Blackstone  has 
assigned  to  them,  and  either  actually  "inserted,  or 
destined  for  future  insertion,  in  other  departments 
of  the  work.  Thus  in  the  seventeenth  chapter, 
the  remarks  on  leases  comprise  no  notice  of  Leases 
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by  tenants  in  tail,  or  by  married  women,  for  which 
the  nineteenth  chapter  was  thought  to  afford  a 
more  convenient  opportunity, — nor  of  Leases  by 
ecclesiastical  persons,  which  will  more  naturally 
present  themselves  for  discussion,  in  a  subsequent 
volume,  in  connection  with  the  general  law  re- 
lating to  the  Church.  In  like  manner,  the  four- 
teenth chapter  (on  Forfeiture)  passes  by  the  sub- 
ject of  Simony,  to  which  the  Church  seems  again 
to  have  a  preferable  claim, —  and  that  of  Waste, 
reserved  (as  it  is  conceived)  with  more  propriety, 
for  the  division  relative  to  Civil  Injuries.  To  these 
deviations  from  Blackstone,  in  point  of  arrange- 
■MDt,  it  is  also  proper  to  add,  that  the  present 
volume  contains  several  chapters  involving  a  com- 
plete departure  from  the  method  of  that  author, 
and  altogether  of  new  construction ;  among 
which,  the  most  important  are  the  ninth  (on  Uses 
and  Trusts),  the  eighteenth  (on  Conveyances 
under  the  Statute  of  Uses),  and  the  niBeteeaUi 
(on  Conveyances  by  Tenants  in  Tail  and  Married 
Women.) 

In  a  production  bearing  the  relation  that  has 
been  described,  to  the  work  of  a  former  writer,  I 
have  deemed  it  indispensable  to  supply  the  reader 
with  the  means  of  readily  and  precisely  distin* 
guishing  the  portions  due  to  either  commentator, 
or  I  should  rather  say,  of  distinguishing  them 
with  mare  readineas  and  precision  than  could  be 
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done  by  aid  of  the  internal  evidence  resulting 
from  the  style  or  matter.  Supposing  a  mistake  to 
have  occasionally  arisen  on  this  subject,  the  effect 
would  have  been  either  to  divest  an  excerpted 
passage  of  the  authority  which  of  right  belonged 
to  it,  or  to  obtain  for  some  part  that  is  new,  a 
credit  which  it  did  not  fairly  deserve ;  and  even 
if  no  greater  inconvenience  had  occurred,  than  to 
leave  the  mind  in  mere  uncertainty  to  which  of 
the  two  authors  a  given  passage  was  to  be  as- 
signed, it  would  have  materially  detracted  from 
the  interest  and  value  of  the  work.  The  sense 
of  this,  has  led  to  a  method  of  notation  by 
brackets,  the  nature  of  which  will  be  explained 
in  a  Notice  subjoined  to  this  Preface.  It  has 
considerably  increased  both  the  labour  and  the 
expense  of  the  publication,  and  by  no  means 
contributed  to  the  beauty  of  its  page.  But  the 
eye  soon  learns  to  accommodate  itself  to  the  no- 
velty, and  it  is  believed  that  the  reader  will  ex- 
perience no  embarrassment  from  its  adoption. 
It  has  not  been  thought  necessary,  however,  to 
extend  it  to  the  notes.  Among  these,  there  are 
many  by  the  present  commentator ;  but  independ- 
ently of  the  inferiority  of  their  merit,  the  refer- 
ence that  they  bear  to  his  portions  of  the  text,  or 
other  similar  circumstances,  will  in  general  be 
found  sufficiently  to  distinguish  them  from  the 
annotations  of  Blackstone.  The  cases  and  au- 
thorities to  which  these  last  refer,  have  through- 
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out  being  carefully  verified,  with  the  exception 
only  of  some  few  instances,  in  which  no  ready 
access  could  be  had  to  the  works  from  which  the 
citations  were  made. 

Upon  the  whole,  I  submit  this  volume  to  the 
public,  with  a  solicitude  proportionate  to  the  im- 
portance of  the  enterprise  of  which  it  is  the  first 
result.  Conscious  that  I  have  devoted  to  it  my 
best  faculties,  and  a  large  portion  of  inestimable 
time,  I  naturally  cherish  the  hope  that  the  value 
of  the  product  may  prove  to  be  in  some  degree 
adequate  to  the  cost  of  the  production  ;  but  when 
I  recollect  how  much  its  progress  has  been  em- 
barrassed by  the  labours  and  anxieties  always  in- 
cident to  a  professional  life,  it  appears  scarcely 
reasonable  to  suppose  that  its  plan  will  be  found 
entirely  free  from  defect,  or  its  execution  from 
inaccuracy. 

January  U<,  1841. 
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NOTICE  TO  THE  READER. 

The  portions  of  this  work  which  lie  between 
brackets  C  ]]  are  taken,  without  alteration,  from 
the  text  of  Blackstone.  For  the  rest,  the  present 
author  is  responsible.  To  enable  the  reader  to 
distinguish  the  former  from  the  latter,  upon 
merely  opening  the  volume,  and  without  being 
obliged  to  turn  the  leaves  over  backwards,  the 
continuation  of  an  extract  is  always  marked  by 
a  new  bracket  at  the  top  of  the  page. 
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INTRODUCTION 


SECTION  I. 
ON  THE  STUDY  OF  THE  LAW. 


QIt  is  incumbent  upon  every  man  to  be  acquainted  with 
those  laws  at  least  with  which  he  is  immediately  con- 
cerned, lest  he  incur  the  censure,  as  well  as  inconvenience, 
of  living  in  society  without  knowing  the  obligations  which 
it  lays  him  under.  And  thus  much  may  suffice  for  persons 
of  inferior  condition,  who  have  neither  time  nor  capacity 
to  enlarge  their  views  beyond  that  contracted  sphere  in 
which  they  are  appointed  to  move.  But  those  on  whom 
nature  and  fortune  have  bestowed  more  abilities  and  greater 
leisare  cannot  be  so  easily  excused.  These  advantages 
are  given  them,  not  for  the  benefit  of  themselves  only,  but 
also  of  the  public :  and  yet  they  cannot,  in  any  scene  of 
life,  discharge  properly  their  duty  either  to  the  public  or 
themselves,  without  some  degree  of  knowledge  in  the  laws. 
To  evince  this  the  more  clearly,  it  may  not  be  amiaa  to 
descend  to  a  few  particulars. 

Lei  us  therefore  begin  with  gentlemen  of  independent 
estates  and  fortune,  the  moat  useful  as  well  as  considerable 
body  of  men  in  the  nation,  whom  even  to  suppose  tgno- 
rant  in  this  branch  of  learning  is  treated  by  Mr.  Locke  (a) 
as  a  strange  absurdity.  It  is  their  landed  property,  with  its 
l<mg  and  voluminous  train  of  descents  and  conveyances, 
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[[■ettlemenU,  enUili,  and  incumbranceg,  that  forms  the 
most  intricate  and  most  extensive  object  of  legal  knowledge. 
The  thorough  comprehension  of  these,  in  all  their  minute 
distinctions,  is  perhaps  too  laborious  a  task  for  any  but  a 
lawyer  by  profession :  yet  still  the  understanding  of  a  few 
leading  principles,  relating  to  estates  and  conveyancing, 
may  form  some  check  and  g^ard  upon  a  gentleman's  in- 
ferior agents,  and  preserve  him  at  least  from  very  gross 
and  notorious  imposition. 

Again,  the  policy  of  all  laws  has  made  some  forms  ne- 
cessary in  the  wording  of  last  wills  and  testaments,  and 
more  with  regard  to  their  attestation.  An  ignorance  in 
these  must  always  be  of  dangerous  consequence  to  such 
as  by  choice  or  necessity  compile  their  own  testaments 
without  any  technical  assistance.  Those  who  have  at- 
tended the  courts  of  justice  are  the  best  witnesses  of  the 
confusion  and  distresses  that  are  hereby  occasioned  in 
families;  and  of  the  difficulties  that  arise  in  discerning  the 
true  meaning  of  the  testator,  or  sometimes  in  discovering 
any  meaning  at  all :  so  that  in  the  end  his  estate  may 
oflen  be  vested  quite  contrary  to  these  his  enigmatical  in- 
tentions, because  perhaps  he  has  omitted  one  or  two  formal 
words,  which  are  necessary  to  ascertain  the  sense  with  in- 
disputable legal  precision,  or  has  executed  his  will  in  the 
presence  of  fewer  witnesses  than  the  law  requires. 

But  to  proceed  from  private  concerns  to  those  of  a  more 
public  consideration.  All  gentlemen  of  fortune  are,  in 
consequence  of  their  property,  liable  to  be  called  upon  to 
establish  the  rights,  to  estimate  the  injuries,  to  weigh  the 
accusations,  and  sometimes  to  dispose  of  the  lives  of  their 
fellow-subjects,  by  serving  upon  juries.  In  this  situation 
they  have  frequently  a  right  to  decide,  and  that  upon  their 
oaths,  questions  of  nice  importance,  in  the  solution  of  which 
some  legal  skill  is  requisite ;  especially  where  the  law  and 
the  fact,  as  it  often  happens,  are  intimately  blended  to- 
gether.]] And  when  juries  are  incapable  of  doing  this  with 
tolerable  propriety,  it  tends  proportionably  to  lower  their 
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authority  and  to  throw  more  power  [[into  the  hands  of  the 
jndget,  to  direct,  control.  .  on  reverse  their  rerdicts, 

thmn  periiaps  the  ooostitu!  aded. 

But  it  is  not  as  a  juror  only  that  the  English  gentleman 
is  called  upon  to  determine  questions  of  right,  and  distri- 
bute justice  to  his  fellow-subjects ;  it  is  principally  with 
this  order  of  men  that  the  commission  of  the  peace  is  filled. 
-e  a  very  amp'  ■«  opened  for  a  gentleman  to 

I s  talents,  by  i ;,...iing  good  order  in  his  neigh- 
bourhood ;  by  punishing  the  dissolute  and  idle ;  by  pro- 
tecting the  peaceable  and  industrious ;  and,  above  all,  by 
healing  petty  differences  and  preventing  vexatious  pro- 
secutions. But,  in  order  to  attain  these  desirable  ends,  it 
is  neceiiary  that  the  magistrate  should  understand  his 
business ;  and  have  not  only  the  will,  but  the  power  also 
(under  which  must  be  included  the  knowledge),  of  admi- 
nistering legal  and  effectual  justice.  Else,  when  he  has 
mistaken  his  authority,  through  passion,  through  igno- 
rance, or  absurdity,  he  will  be  the  object  of  contempt  from 
his  inferiors,  and  of  censure  from  those  to  whom  he  is 
accountable  for  his  condnct. 

Yet  farther ;  most  gentlemen  of  considerable  property, 
at  some  period  or  other  in  their  lives,  are  ambitious  of  re- 
pu'MBling  their  country  in  parliament;  and  those,  who 
are  ambitioas  of  receiving  so  high  a  trust,  would  also  do 
well  to  remember  its  nature  and  importance.  They  are 
not  thus  honourably  distinguished  from  the  rest  of  their 
fellow-subjects,  merely  that  they  may  privilege  their  per- 
sons ;  that  they  may  list  under  party  banners ;  may  grant 
or  withhold  supplies;  may  vote  with  or  vote  against  a 
popular  or  unpopular  administration ;  but  upon  consider- 
ations far  more  intaraating  and  important.  They  are  die 
gaardians  of  the  English  constitution;  the  makers,  re- 
pealers, and  interpreters  of  the  English  laws ;  delegated  to 
watch,  to  check,  and  to  avert  every  dangerous  innovation, 
to  propose,  to  adopt,  and  to  cherish  any  solid  and  welU 
weighed  improvement;  bound  by  every  tie  of  nature,  of 

b2 
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Qhonour,  and  of  religion,  to  transmit  that  constitution  and 
those  laws  to  their  posterity,  amended  if  possible,  at  least 
without  any  derogation.  And  how  unbecoming  must  it 
appear  in  a  member  of  the  legislature  to  vote  for  a  new 
law,  who  is  utterly  ignorant  of  the  old  !  what  kind  of  in- 
terpretation can  be  be  enabled  to  give,  who  is  a  stranger 
to  the  text  upon  which  he  comments  ! 

Indeed  it  is  perfectly  amazing  that  there  sliuuld  be  no 
other  state  of  life,  no  other  occupation,  art,  or  science,  in 
which  some  method  of  instruction  is  not  looked  upon  as 
requisite,  except  only  the  science  of  legislation,  the  noblest 
and  most  difficult  of  any.  Apprenticeships  are  held  ne- 
cessary to  almost  every  art,  commercial  or  mechanical ;  a 
long  course  of  reading  and  study  must  form  the  divine, 
the  physician,  and  the  practical  professor  of  the  laws : 
but  every  man  of  superior  fortune  thinks  himself  bom  a 
legislator.  Yet  Cicero  was  of  a  different  opinion ;  "  it  is 
necessary,"  says  he  (6),  "  for  a  senator  to  be  thoroughly 
ac((uainted  with  the  constitution ;  and  this,"  he  declares, 
'^  is  a  knowledge  of  the  most  extensive  nature ;  a  matter 
of  science,  of  diligence,  of  reflection ;  without  which  no 
senator  can  possibly  be  fit  for  his  office." 

The  mischiefs  that  have  arisen  to  the  public  from  in- 
considerate alterations  in  our  laws,  are  too  obvious  to  be 
called  in  question ;  and  how  far  they  have  been  owing  to 
the  defective  education  of  our  senators,  is  a  point  well 
worthy  the  public  attention.  The  common  law  of  England 
has  fared  like  other  venerable  edifices  of  antiquity,  which 
rash  and  unexperienced  workmen  have  ventured  to  new- 
dress  and  refine,  with  all  the  rage  of  modem  improvement. 
Hence  frequently  its  symmetry  has  been  destroyed,  its 
proportions  distorted,  and  its  majestic  simplicity  exchanged 
for  specious  embellishments  and  fantastic  novelties.     For, 

(6)  D«  Lag.  3,  18.  E*t  unaUni  diligtntit,  mtmorUe  eU ;  iint  qua 
maetamrimm  iuwm  nmpublieam ;  tiif  uc  paratut  tiu  unator  uulto  jmelo  p0> 
Uu  pattt : — genut  W  ffWM  teientUe,       U$tm 
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Qo  uy  the  truth,  almost  all  the  perplexed  quesUoDS,  almost 
all  the  niceties,  intricacies,  and  delays,  (which  have  some- 
times disgraced  the  English,  as  well  as  other  courts  of  jus- 
tice,) owe  their  original  not  to  the  common  law  itself,  but 
to  innovations  that  have  been  made  in  it  by  acts  of  parlia- 
mcnt,  "  overladen  (as  Sir  Edward  Coke  expresses  it)  (c) 
v^ith  provisoes  and  additions,  and  many  times  on  a  sudden 
penned  or  corrected  by  men  of  none  or  very  little  judgment 
in  law."     This  great  and  well-experienced  judge  declares, 
that  in  all  his  time  he  never  knew  two  questions  made 
upon  rights  merely  depending  upon  the  common  law ;  and 
warmly  laments  the  confusion  introduced  by  ill-judging 
and  unlearned  legislators.     "  But  if,"  he  subjoins,  "  acts  of 
parliament  were  afler  the  old  fashion  penned  by  such  only 
u  perfectly  knew  what  the  common  law  was  before  the 
naking  of  any  act  of  parliament  concerning  that  matter, 
as  also  how  (kt  forth  former  statutes  had  provided  remedy 
for  former  mischiefs  and  defects  discovered  by  experience ; 
then  should  very  few  questions  in  law  arise,  and  the  learned 
shoold  not  so  often  and  so  much  perplex  their  heads  to 
make  atonement  and  peace,  by  construction  of  law,  be- 
tween insensible  and  disagreeing  words,  sentences,  and 
provisoes,  as  they  now  do."]] 

QWhat  is  said  of  gentlemen  in  general,  and  the  propriety 
of  their  application  to  the  study  of  the  laws  of  their  coun- 
try, will  hold  equally  strong  or  still  stronger  with  regard 
to  the  nobility  of  this  realm,  except  only  in  the  article  of 
serving  upon  juries.  But,  instead  of  this,  they  have  several 
peculiar  provinces  of  far  greater  oonseqaence  and  concern ; 
being  not  only  by  birth  hereditary  counsellors  of  the  crown, 
and  judges  upon  their  honour  of  the  lives  of  their  brother- 
peers,  bat  also  arbiters  of  the  property  of  all  their  fellow- 
subjects,  and  that  in  the  last  resort.  In  this  their  judicial 
capacity  they  are  bound  to  decide  the  nicest  and  most  cri- 
tioU  points  of  the  law :  to  examine  and  correct  such  errors 

(c)  aiup.pfii: 
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JjLB  have  escaped  the  moet  experienced  sages  of  the  pro- 
fession,]]  presiding  in  the  courts  from  which  the  appeal  to 
them  is  made.  QTheir  sentence  is  final,  decisive,  irrevo- 
cable ;  no  appeal,  no  correction,  not  even  a  review  can  be 
had  :  and  to  their  deter n  i.  whatever  it  be,  the  infe- 

rior courts  of  justice  mu  i  in  ;  otherwise  the  rule  of 

property  would  no  longer  be  uniform  and  steady.]] 

It  is  true  that  in  the  exercise  of  this  province  they  are 
entitled  to  demand  the  attendance  and  advice  of  the  col- 
lective body  of  the  judges  of  the  courts  at  Westminster, 
by  whose  learning  they  are  guided  through  the  t  "  1 
difficulties  of  the  case  before  them;  but  it  is  oL  -  _, 
important  that  the  members  of  the  noble  assembly  itself, 
in  whose  name  and  under  the  sanction  of  whose  authority 
the  judgment  is  to  be  ultimately  pronounced,  should  be  so 
far  conversant  with  law  as  to  be  able  to  make  a  proper  and 
intelligent  use  of  the  assistance  thus  afforded. 

[The  Roman  pandects  will  furnish  us  with  a  piece  of 
history  not  unapplicable  to  our  present  purpose.  Servius 
Sulpicius,  a  gentleman  of  the  patrician  order,  and  a  cele- 
brated orator,  had  occasion  to  take  the  opinion  of  Quintus 
Mutius  Scaevola,  the  then  oracle  of  the  Roman  law ;  but 
for  want  of  some  knowledge  in  that  science,  could  not  so 
much  as  understand  even  the  technical  terms,  which  his 
friend  was  obliged  to  make  use  of.  Upon  which  Mutius 
Scaevola  could  not  forbear  to  upbraid  him  with  this  me- 
morable reproof  (<f),  "  that  it  was  a  shame  for  a  patrician, 
a  nobleman,  and  an  orator  of  causes,  to  be  ignorant  of 
that  law  in  which  he  was  so  peculiarly  concerned."  This 
reproach  made  so  deep  an  impression  on  Sulpicius,  that 
he  immediately  applied  himself  to  the  study  of  the  law, 
wherein  he  arrived  to  that  proficiency,  that  he  leflt  behind 
him  about  an  hundred  and  four-score  volumes  of  his  own 
compiling  upon  the  subject ;  and  became,  in  the  opinion 

(d)  Ff.  1,  2.  43.  Turpt  mm  patrieio,  et  nobili,  tt  eautas  oranli,  jus  in  quo 
wncrtlur  ignorart. 
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Qof  Cicero  (e),  a  much  more  complete  lawyer  than  evea 
M alius  Scaevola  himself. 

It  would  be  idle  to  recommend  to  our  English  nobility 
and  gentry  to  become  as  great  lawyers  as  Sulpicius ; 
thoi^h  he,  together  with  this  character,  sustained  likewise 
that  of  an  excellent  orator,  a  firm  patriot,  and  a  wise  inde- 
fatigable senator :  but  the  inference  which  arises  from  the 
story  is  this,  that  ignorance  of  the  laws  of  the  land  hath 
ever  been  esteemed  dishonourable  in  those  who  are  en- 
tmated  by  their  country  to  maintain,  to  administer,  and  to 
amend  them.]] 

QNor  will  some  degree  of  legal  knowledge  be  found  in 
the  least  snperfluoiui  to  persons  of  inferior  rank,  especially 
tbote  of  the  learned  professions.  The  clergy  in  particular, 
besides  the  common  o'  "  us  they  are  under  in  propor- 
tion to  their  rank  and  '  ,  have  also  abundant  reason, 
considered  merely  as  clergymen,  to  be  acquainted  with 
many  branches  of  the  law,  which  are  almost  peculiar  and 
appropriated  to  themselves  alone.  Such  are  the  laws 
relating  to  advowsons,  institutions,  and  inductions ;  to 
simony,  and  simoniacal  contracts ;  to  uniformity,  residence, 
aod  pluralities ;  to  tithes  and  other  ecclesiastical  dues ;  to 
marriages,  und  to  a  variety  of  other  subjects,  which  are 
consigned  to  the  care  of  their  order  by  the  provisions  of 
particular  statutes.  To  understand  these  aright,  to  discern 
what  is  warranted  or  enjoined,  and  what  is  forbidden  by 
law,  demands  a  sort  of  legal  apprehension,  which  is  no 
otherwise  to  be  acquired  than  by  use  and  a  familiar  ac- 
(|WUBlaDce  with  legal  writers.]] 

To  gentlemen  of  the  fiiculty  of  physic  the  study  of  the 
kw  is  attended  with  some  importance,  not  only  to  complete 
their  character  for  geoenl  and  extensive  knowledge,  a  cha- 
racter which  their  profession  beyond  others  has  remarkably 
deierfed,  but  also  to  enable  tbem  to  give  more  satisfactory 
evidcDoe  in  a  variety  of  caeet  in  which  they  are  liable  to  be 
examined  as  witnesses.  The  frequent  combination  of  me- 
(*)  Br«u41. 
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dical  with  legal  considerations  upon  inquiries  relative  to 
suspected  murder  or  doubtful  sanity,  and  other  points  of 
the  like  nature,  has  given  birth  to  a  sort  of  mixed  science, 
known  by  the  name  of  Forensic  MetUcinet  or  Medical  Ju- 
risprudenctf  which  may  be  considered  as  common  ground 
to  the  practitioners  both  of  law  and  physic. 

QBut  those  gentlemen  who  intend  to  profess  the  civil  and 
ecclesiastical  laws,  in  the  spiritual  and  maritime  courts  of 
this  kingdom,  are  of  all  men  (next  to  common  lawyers)  the 
most  indispensably  obliged  to  apply  themselves  seriously 
to  the  study  of  our  municipal  laws.  For  the  civil  and 
canon  laws,  considered  with  respect  to  any  intrinsic  obli- 
gation, have  no  force  or  authority  in  this  kingdom  ;  they 
are  no  more  binding  in  England  than  our  laws  are  binding 
at  Rome.  But,  as  far  as  these  foreign  laws,  on  account 
of  some  peculiar  propriety,  have  in  some  particular  cases, 
and  in  some  particular  courts,  been  introduced  and  allowed 
by  our  laws,  so  far  they  oblige,  and  no  farther ;  their  au- 
thority being  wholly  founded  upon  that  permission  and 
adoption.  In  which  we  are  not  singular  in  our  notions ; 
for  even  in  Holland,  where  the  imperial  law  has  been  much 
cultivated,  and  its  decisions  pretty  generally  followed,  we 
are  informed  by  Van  Leeuwen(/),  that  it  received  its  force 
from  custom  and  the  consent  of  the  people,  either  tacitly  or 
expressly  given  ;  "  for  otherwise,"  he  adds,  "  we  should  no 
"  more  be  bound  by  this  law  than  by  that  of  the  Almains, 
"  the  Franks,  the  Saxons,  the  Goths,  the  Vandals,  and  other 
"  of  the  antient  nations."  Wherefore,  in  all  points  in  which 
the  different  systems  depart  from  each  other,  the  law  of  the 
land  was  to  take  place  of  the  law  of  Rome,  whether  antient 
or  modem,  imperial  or  pontifical.  And,  in  those  of  our 
English  courts  wherein  a  reception  has  been  allowed  to  the 
civil  and  canon  laws,  if  either  they  exceed  the  bounds  of 
that  reception,  by  extending  themselves  to  other  matters 
than  are  permitted  to  them ;  or  if  such  courts  proceed 
according  to  the  decisions  of  those  laws,  in  cases  wherein 
(/)  Dedicatio  Corporis  Juris  Ciftlis.    Edit.  1663. 
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Qit  b  controlled  by  the  law  of  the  land,  the  common  law 
in  either  in<(tance  both  may,  and  frequently  does,  prohibit 
and  annul  their  proceedings  (^) :  and  it  will  not  be  a  suffi- 
cient excuse  for  them,  to  tell  the  king's  courts  at  West- 
minster that  their  practice  is  warranted  by  the  laws  of 
Justinian  or  Gregory,  or  is  conformable  to  the  decrees  of 
the  Rota  or  imperial  chamber.  For  which  reason  it  be- 
•  '  '  '  \   necessary  for  every  civilian  and   canonist, 

t  ict  with  safety  as  a  judge,  or  with  prudence 

and  reputation  as  an  advocate,  to  know  in  what  cases 
and  how  far  the  English  laws  have  given  sanction  to  the 
Roman ;  in  what  points  the  latter  are  rejected ;  and  where 
they  are  both  so  intermixed  and  blended  together  as  to 
form  certain  supplemental  parts  of  the  common  law  of 
England,  distinguished  by  the  titles  of  the  maritime,  the 
military,  and  the  ecclesiastical  law.]] 

The  general  use  and  necessity  of  some  acquaintance  with 
the  common  law  being  thus  apparent,  it  may  naturally  be 
supposed  that  some  provision  would  antiently  have  been 
made  for  this,  as  for  other  branches  of  education,  in  the  uni- 
versities of  Cambridge  and  Oxford.  The  reverse  howqver 
is  the  fact — the  study  of  the  common  law  having  until  re- 
cent tiroes  been  wholly  neglected  in  those  venerable  seats 
of  learning,  and  having  been  cultivated  from  the  earliest 
period  in  a  different  region.  How  this  has  come  to  past 
will  appear  from  the  following  retrospect. 

QSir  John  Fortescne  in  his  panegyric  on  the  laws  of 
England,  (which  was  written  in  the  reign  of  Henry  the 
Sixth,)  puts  (A)  a  very  obvious  question  in  the  mouth  of 
the  young  prince,  whom  he  is  exhorting  to  apply  himself 
to  that  branch  of  learning :  "  why  the  laws  of  England, 
being  so  good,  so  fruitful,  and  so  commodious,  are  not 
taught  in  the  universities,  as  the  civil  and  canon  laws 
n-»  ^"     Tn  answer  to  which  he  gives  (i)  what  seems,  with 

«x  '  o-^,  HHI.C.  L.  e.  9.  8«Um  (&)  C.  47. 
is  riMM.  «  Bap.  CmmImj's  mm.  (<)  C.  48. 
SlHLfiM. 
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[[due  deference  be  it  spoken,  a  very  jejune  and  unsatiiirac- 
tory  reason  ;  boinj^,  in  short,  that  "  as  the  proceedings  at 
"  common  law  were  in  his  time  carried  on  in  three  different 
"  tongues,  the  English,  the  Latin,  and  the  French,  that 
''  science  must  be  necessarily  taught  in  those  three  several 
"  languages ;  but  that  in  the  universities  all  sciences  were 
"  taught  in  the  Latin  tongue  only;"  and  therefore,  he  con- 
cludes, "  that  they  could  not  be  conveniently  taught  or 
"  studied  in  our  universities."  But  without  attempting  to 
examine  seriously  the  validity  of  this  reason,  (the  very  sha- 
dow of  which,  by  the  effect  of  late  constitutions,  is  entirely 
taken  away,)  we  perhaps  may  find  out  a  better,  or  at  1<  .i>t 
a  more  plausible  account,  why  the  study  of  the  municipal 
laws  was  so  long  banished  from  these  seats  of  science, 
than  what  the  learned  chancellor  thought  it  prudent  to 
give  to  his  royal  pupil. 

That  antient  collection  of  unwritten  maxims  and  cus- 
toms, which  is  called  the  common  law,  however  com- 
pounded or  from  whatever  fountains  derived,  had  subsisted 
immemorially  in  this  kingdom ;  and  though  somewhat 
altered  and  impaired  by  the  violence  of  the  times,  had  in 
great  measure  weathered  the  rude  shock  of  the  Norman 
conquest.  This  had  endeared  it  to  the  people  in  general, 
as  well  because  its  decisions  were  universally  known,  as 
because  it  was  found  to  be  excellently  adapted  to  the  ge- 
nius of  the  English  nation.  In  the  knowledge  of  this  law 
consisted  great  part  of  the  learning  of  those  dark  ages  :  it 
was  then  taught,  says  Mr.  Selden  (k),  in  the  monasteries, 
III  the  universities,  and  in  the  families  of  the  principal 
nobility.  The  clergy,  in  particular,  as  they  then  engrossed 
almost  every  other  branch  of  learning,  so  (like  their  pre- 
decessors, the  British  Druids)  (/)  they  were  peculiarly 
remarkable  for  their  proficiency  in  the  study  of  the  law. 
NuUus  clericus  nisi  causidicus,  is  the  character  given  of 
them  soon  after  the  conquest  by  William  of  Malmsbury  (m). 

(I()  In  FleUm,  7, 7.  (m)  De  Ge»t.  Reg.  I.  4. 

(/)  Cctar  de  Bello  Gal.  6,  12. 
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[The  judges  tberefore  were  usually  created  out  ot  Uie 
sacred  order  (a),  as  was  likewise  the  case  amoog  the  Nor- 
mans (o) ;  and  all  the  inferior  offices  were  supplied  by  the 
lower  clergy,  which  has  occasioned  their  successors  to  be 
dcuuiuiiiated  eUrks  to  this  day. 

But  the  common  law  of  England,  being  not  committed 
to  writing,  but  only  handed  down  by  tradition,  use  and 
experience,  was  not  so  heartily  relished  by  the  foreign 
clerg}',  who  came  over  hither  in  shoals  during  the  reign  of 
the  conqueror  and  his  two  sons,  and  were  utter  strangers 
to  oar  constitution  as  well  as  our  language.]]  And  its  ruin 
was  nearly  completed  by  the  new  impulse  given  in  the 
r2th  century  to  the  study  of  Justinian's  system  of  law, 
and  its  consequent  reception  over  all  the  west  of  Europe, 
where  before  it  had  possessed,  in  general,  no  authority,  and 
had  fallen  almost  into  oblivion  (/>).  [This  now  became  in 
a  pitfticular  mannf>r  the  &Tourite  of  the  popish  clergy,  who 
borrowed  the  method  and  many  of  the  maxims  of  their 
canon  law  from  this  original.  The  study  of  it  was  intro- 
doced  into  several  universities  abroad,  particularly  that  of 
Bologna,  where  exercises  were  performed,  lectures  read, 
and  degrees  conferred  in  this  faculty,  as  in  other  branches 
of  science ;  and  many  nations  on  the  continent,  just  then 
beginning  to  recover  from  the  convulsions  consequent 
upon  the  overthrow  of  the  Roman  empire,  and  settling  by 
degrees  into  peaceable  forms  of  government,  adopted  the 
chril  law,]]  that  is,  the  compilations  of  Justinian,  [[(being 
the  best  written  system  then  extant,)  as  the  basis  of  their 
several  constitutions ;  blending  and  interwearing  it  among 

(■)  D^dd«.Orif.J«rid.e.8.  p.  6l3i  1   Bit.  Con.  18;  I  n^tm, 

(«)  Lmjmgm  imU  mgti  ftrmmmm  «i  Il»l.  £«g.  L«w,  p.  66.     ll  bat  baaa 

•■liwrtf  wg    ilf— I  lm»rfkt»mf»m,  nU  (Md  lb*  epiaio*  b  adeplad  by 

««Mf  Ma,  In  tkantimm  dm  tglkm  irntk*-  BbcbMoM)  llMt  tbk  rtvivtl  wm  tm- 

irmmtt,  H  U*  •nlltM  p»rM— W  fH  —I        if  f  llw  ■wtJllil   dhC0»Wy  ti  > 

digniin  tn  mimru  agUt*;  It*  aUm,  Mpyaf  A«  Ptadaeli«tth*fl«p<«ra  af 

Im  i^itmrt  t0mmmlmmult,  tt  Im  gmutT'  Am«ll  bj  Um  PImm,  »be«l  Uw  j«w 

aMTi ''"  •"1.^  ^.— Or»ad  C«Mt««  1190.    B«t  tb«r«  •pptara  le  b«  ae 

mkr.  wfldaat  tvUtaea  ibM  tay  Mcb  4ia> 

(l>)  lia.wai  •  il'Mh  Apt,  94  vaL  attarj  taakplaea.— Hallaai,  «M  mp. 
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[[their  own  ieodal  customs,  in  some  places  with  a  more 
extensive,  in  others  a  more  confined  authority  {g). 

Nor  was  it  long  before  the  prevailing  mode  of  the  times 
reached  England :  for  Theobald,  a  Norman  abbot,  being 
elected  to  the  see  of  Canterbury  (r),  and  extremely  ad- 
dicted to  this  new  study,  brought  over  with  him  in  hisi 
retinue  many  learned  proficients  therein ;  and,  among  the 
rest,  Roger,  surnamed  Vacarius,  whom  he  placed  in  tlie 
university  of  Oxford  (*),  to  teach  it  to  the  people  of  this 
country.  But  it  did  not  meet  with  the  same  easy  recep- 
tion in  Ens;lund,  where  a  mild  and  rational  system  of  laws 
had  been  long  established,  as  it  did  upon  the  continent ; 
and  though  the  monkish  clergy,  devoted  to  the  will  of  a 
foreign  primate,  received  it  with  eagerness  and  zeal,  yet 
the  laity,  who  were  more  interested  to  preserve  the  old 
constitution,  and  had  already  severely  felt  the  effect  of 
many  Norman  innovations,  continued  wedded  to  the  use  of 
the  common  law.  King  Stephen  immediately  published 
a  proclamation  (/),  forbidding  the  study  of  the  laws,  then 
newly  imported  from  Italy,  which  was  treated  by  the 
monks  (u)  as  a  piece  of  impiety  :  and,  though  it  might 
prevent  the  introduction  of  the  civil  law  process  into  our 
courts  of  justice,  yet  did  not  hinder  the  clergy  from  read- 
ing and  teaching  it  in  their  own  schools  and  monasteries. 

From  this  time  the  nation  seems  to  have  been  divided 
into  two  parties  ;  the  bishops  and  clergy,  many  of  them 
foreigners,  who  applied  themselves  wholly  to  the  study  of 
the]]  civil  law,  and  that  of  the  Roman  church  (or  canon 
law),  [[which  now  came  to  be  inseparably  interwoven 
with  each  other;  and  the  nobility  and  laity,  who  ad- 
hered with    equal    pertinacity  to  the    old    common  law  ; 

(g)  Doroat'sTreatiseof  Law.c.  13,  (r)  Hog.  Bicon,  cital.  per  Seldeo 

f  9.    Epiatol.   Innocent  IV.  in  M.  in  Flelam,7,6;  in  Fortetc.  c.  33;  aod 

Paris  ad  A.  D.  1254.  8  Rep.  pref. 

(r)  A.  D.  1 138.  (u)  Joan.  Sariabarieos.  Polycrat,  8. 

(<)  Genraa.  Dorobeni.  Act.  Pootif.  22. 
Cautaar.  Col.  1665. 
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Qboth  of  them  reciprocally  jealous  of  what  they  were  un- 
acquainted with,  and  neither  of  thero,  perhapo,  allowing 
the  of^Kwite  system  that  real  merit  which  is  abundantly  to 
be  found  in  each.  This  appears,  on  the  one  hand,  from 
the  ^leen  with  which  the  monastic  writers  (x)  speak  of  our 
manidpal  laws  upon  all  occasions  ;  and  on  the  other,  from 
the  firm  temper  which  the  nobility  shewed  at  the  famous 
parliament  of  Morton,  when  the  prelates  endeavoured  to 
procure  an  act  to  declare  all  bastards  legitimate  in  case 
the  parents  intermarried  at  any  time  aflerwards ;  alleging 
this  only  reason,  because  holy  church  (that  is,  the  canon 
law,)  declared  such  children  legitimate  ;  but  **  all  the  earls 
and  barooa  (says  the  parliament-roll)  (^)  with  one  voice 
answered,  that  they  would  not  change  the  laws  of  Eng- 
land, which  had  hitherto  been  used  and  approved.  And 
we  find  the  same  jealousy  prevailing  above  a  century  after- 
wards (x),  when  the  nobility  declared,  with  a  kind  of  pro- 
phetic spirit,  "  that  the  realm  of  England  hath  never  been 
*'  unto  this  hour,  neither  by  the  consent  of  our  lord  the 
"  king,  and  the  lords  of  parliament,  shall  it  ever  be,  ruled 
"  or  governed  by  the  civil  law"  (a).  And  of  this  temper 
between  the  deigy  and  laity  many  more  instances  might 
be  given. 

While  things  were  in  this  situation,  the  clergy,  finding 
it  impossible  to  root  out  the  municipal  law,  began  to  with- 
draw themselves  by  degrees  from  the  temporal  courts; 
and  to  that  end,  very  early  in  the  reign  of  King  Henry  the 
Third,  episcopal  constitutions  were  published  (6),  forbidding 
all  ecclesiastics  to  appear  as  advocates  in  foro  saculari. 
Nor  did  they  long  continue  to  act  as  judges  there,  not 
caring  to  take  the  oath  of  office  which  was  then  found 

(«)   Umt,  ibid.  6.  16.    Pel/dor  tmmt  m  mffnUtm. 

Viriil.  HiM.1.9.  (s)  II  Rich.  3. 

i9)  am.  MwlM.  to  H«^  3.  e.  9.  (•)  8ddM.  Jm.  Aaflw.  !.!.«. 

£f  mmmm  tmtUm  m  Urmm  wm  mw  43 ;  ia  fortMc.  e.  33. 

mpMifmal.  f mW  aWaal  %«  Am-  (*)  WUkiai,  CmgU.  *«t.  u  p.  674. 

gim   mmtar0,  fMr  kme—pM  mtlMm  M0. 
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[[oeoetnry  to  be  administered,  that  they  should  in  all  things 
determine  according  to  the  law  and  custom  of  this  realm  (c), 
Uiough  they  still  kept  possession  of  the  high  onice  of  chan> 
cheilor,  an  office  then  of  little  juridical  power ;  and  after- 
wards, as  its  business  increased  by  degrees,  they  modelled 
the  process  of  the  court  at  their  own  discretion. 

But  wherever  they  retired,  and  wherever  their  authority 
extended,  they  earned  with  them  the  same  zeal  to  intro- 
duce the  rules  of  the  civil,  in  exclusion  of  the  municipal 
law.  This  appears  in  a  particular  manner  from  the  spi- 
ritual courts  of  all  denominations,  from  the  chancellor's 
courts  in  both  our  universities,  and  from  the  high  court  of 
chancery  before  mentioned  ;  in  all  of  which  the  proceed- 
ings are  to  this  day  in  a  course  much  conformed  to  the 
civil  law  ;  for  which  no  tolerable  reason  can  be  assigned, 
unless  that  these  courts  were  all  under  the  immediate 
direction  of  the  popish  ecclesiastics,  among  whom  it  was 
a  point  of  religion  to  exclude  the  municipal  law ;  Pope  In- 
nocent the  Fourth  having  forbidden  (d)  the  very  reading 
of  it  by  the  clergy,  because  its  decisions  were  not  founded 
on  the  imperial  constitutions,  but  merely  on  the  customs 
of  the  laity.  And  if  it  be  considered  that  our  universities 
began  about  that  period  to  receive  their  present  form  of 
scholastic  discipline  ;  that  they  were  then,  and  c  '  1 
to  be  till  the  time  of  the  reformation,  entirely  in 
influence  of  the  popish  clergy ;  this  will  lead  us  to  per- 
ceive the  reason  why  the  study  of  the  Roman  laws  was  in 
those  days  of  bigotry  (e)  pursued  with  such  alacrity  in  these 

(e)  Seldeo,  in  FleUm,  9,  3.  ous,  the  renowDed  Dominieaa  doctor 

(d)  M.  Parii,  ad  A.D.  1254.  of  the  thirteenth  century,  thtw  proves 

(«)  There  ctODOt  be  a  stronger  in-  in  his  Somma  de  laudibus  Chiistiferc 

■Uoce  of  the  absurd  and  superstitious  Virginis  (divinum  roagis  qoaro  huma- 

▼eoeratioo  that  was  paid  to  Uteae  laws,  nam  opus),  qu.  33,  s.  6.  "  Item  quod 

than  that  the  meet  leaned  writers  of  jura  civitia,  et  Uget,  el  deereta  $ehH 

the  times  thought  they  could  not  form  tii  iummo,  probalur  hoe  modo :  tapieri' 

a  perfect  character,  even  of  the  blessed  tia  advoatti  manifettatur  in  tribut ; 

virgio,  without  making  her  a  civilian  tmum,  quod  obtineat  omnia  contra  Jw 

and  a  canonist;  which  Albertus  Mag-  dictm  juitnm  tt  lapitnttm  ;  tteundo, 
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QseaU  of  learning ;  and  why  the  conunon  law  was  entirely 
dcspited,  and  esteemed  little  better  than  heretical. 

And  after  the  reformation,  many  causes  conspired  to 
prerent  its  becoming  a  part  of  academical  education  :  as, 
first,  long  usage  and  establbhed  custom,  which,  as  in 
ererything  else,  so  especially  in  the  forms  of  scholastic 
exercise,  have  justly  great  weight  and  authority.  Secondly, 
the  real  intrinsic  merit  of  the  ciril  law,  considered  upon 
the  footing  of  reason  and  not  of  obligation,  which  was  well 
known  to  the  instructors  of  our  youth ;  and  their  total  ig- 
norance of  the  merit  of  the  common  law,  though  its  equal 
at  )"'>•'•.  nnd  perhaps  an  improvement  on  the  other.  But 
t:  .{)al  reason  of  all,  that  hindered  the  introduction 

of  this  branch  of  learning,  is,  that  the  study  of  the  com- 
mon law,  being  banished  from  hence  in  the  times  of  popery, 
fell  into  a  quite*  dlHerent  channel,  and  was  wholly  culti- 
ratcd  in  another  place. 

For,  being  then  entirt'iy  iihandoiuil  hy  the  clergy,  a  few 
stragglers  excepted,  tlie  «>tudy  uixi  practice  of  it  devolved 
of  course  into  the  hands  of  laymen ;  who  entertained  upon 
their  parts  a  most  hearty  aversion  to  the  civil  law  (/),  and 
made  no  scruple  to  profess  their  contempt,  nay,  even  their 
ignorance  (^)  of  it,  in  the  most  public  manner.     But  still, 

f««il  etmtrm  mirtntrimm  tihUvm  et  (g)  Tbit  maarkably  appeared  ia 

Mfw;  Urti*.  fMif.  fai  tmmm  in  tbt  c*m  of  til*  Abbot  of  Toiun,  M. 

fmrntm:  md  ktalimimt  wirf,9*mtMtjm-  39  TAm.  III.  14,  who  bad  caoaed  a 

itttm  Mf«#aluMaii«,  IX>aiiM«M  ;  cmc  ccrttio  prior  I*  b«  — woaad  lo  M« 

ir«  tdttnmrimm  emllUuumum,  irfm^  awar  at  A*ifM«  fer MWltaf  aa  oralorj 

Imm ;  <■  mmb  mmtrm  ittfmtm  ;  im-  CMlra  htkUMtmm  mmri  tftrii ;    hj 


1 0ftt»um  tMamU,"  [To  vbkh  wlucli  «»oida  Mr.  SMm  (m  Flot.  S. 

M  —I— I  tmmkmBt  n—  coiwka  i,yvmyjm^tmiiim9»aa4n»h»mmat 

ahai  ■■><»,  Bowrdi— a  do  Boat!  (Ma«  tko  titk  d«  M«i  ap^it  OMiialtMi*  bolk 

rialo,  port  4,  aono.  9.)  vory  gr^valy  is  tbo  civil  aod  coaoo  lawa,  (Ff.  39. 

aal9oiaatbiaM<o]"A'«evMfe«MriMrM<  1.  C.  8,  11.  tad  Docr*tal.  6.  33.) 

grwmm  milMrM  kmktn  ptritimmjmtit.  wboraby  tho  aifClioa  of  fj  aow  b«ild« 

Lagkmr  tmim  4»  *nr$  Jmmmi$  Amdnm  iaga  ia  pwjadka  of  aMO  aodaet  eaoa 

fbaaalarif,  fMd  tmmtmm  ^trilimm  im  wm  praUMltd.     Bat  SUpwilb   tko 

mtrtfmtjmn  k^mit,  «i  prnkUm  te  ttlt^  Uaf**  aMJoaat,  tad  aftarwafda  oUof 


tit  kgtr$  amm  lit.'*  Wwa  of  dw  Eicba^aar,  dodowi  Hbmt 

(/)  rortoae.diLMd.LL.o.t9.       lobaiaiaoaMaao;  "iariMuparali^ 
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[[as  the  balance  of  learning  was  greatly  on  the  side  of  the 
clergy,  and  as  the  common  law  was  no  longer  tavght,  as 
formerly,  in  any  part  of  the  kingdom,  it  must  have  been 
subjected  to  many  inconveniences,  and  perhaps  would  have 
been  gradually  lost  and  overrun  by  the  civil,  (a  -  n 

well  justified  from  the  frequent  transcripts  of  J U'  o 

be  met  with  in  Bracton  and  Fleta,)  had  it  not  been  for  a 
peculiar  incident,  which  happened  at  a  very  critical  time, 
and  contributed  greatly  to  its  support. 

The  incident  referred  to  was  the  fixing  the  Court  of 
Common  Pleas,  the  grand  tribunal  for  disputes  of  property, 
to  be  held  in  one  certain  spot ;  that  the  seat  of  ordinary 
justice  might  be  permanent  and  notorious  to  all  the  nation. 
Formerly  that,  in  conjunction  with  all  the  other  superior 
courts,  was  held  before  the  king's  capital  justiciary  of 
England,  in  the  aula  regis,  or  such  of  his  palaces  wherein 
his  royal  person  resided ;  and  removed,  with  his  household, 
from  one  end  of  the  kingdom  to  the  other.  This  was  found 
to  occasion  great  inconvenience  to  the  suitors ;  to  remedy 
which  it  was  made  an  article  of  the  great  charter  of  liber- 
ties, both  that  of  King  John  and  King  Henry  the  Third  (/i), 
that  **  common  pleas  should  no  longer  follow  the  king's 
court,  but  be  held  in  some  certain  place :"  in  consequence 
of  which  they  have  ever  since  been  held  (a  few  necessary 
removals  in  times  of  the  plague  excepted)  in  the  palace  of 
Westminster  only.  This  brought  together  the  professors 
of  the  municipal  law,  who  before  were  dispersed  about  the 
kingdom,  and  formed  them  into  an  aggregate  body;  where- 
by a  society  was  established  of  persons,  who,  (as  Spelman  (») 
observes,)  addicting  themselves  wholly  to  the  study  of  the 
laws  of  the  land,  and  no  longer  considering  it  as  a  mere 

contra  inhibitiooem  novi  operis,  ny  ad  tort  of  regard  to  them.     "  Cm  n'tst 

pai  tnUudnuHl ;"  and  Justice  Schar-  fu*  un  rfttitulion  en  Lour  ley,  p%r  ftM 

delow  neoda  the  matter  but  little  by  a  eeo  n'avomut  regard,  Ifc," 
iofonniog  him  that  they  aignify  a  re-  (/k)  C.  11. 

atitulioo  in  their  late :  for  which  rem-  (i)  Gloasar.  334. 

aoD  be  very  aageiy  reAoives  to  pay  oo 
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[[subordinate  science  for  the  wnoMlDeot  of  leisure  hours, 
•GOD  raised  those  laws  to  that  pitch  of  perfection,  wiiich 
*f>'>v  suddenly  attained  under  the  auspices  of  our  English 
iiiian,  King  Edward  the  First. 
1»  consequence  of  this  lucky  assemblage,  they  naturally 
fell  into  a  kind  of  collegiate  order,  and  being  excluded 
from  Oxford  and  Cambridge,  found  it  necessary  to  esta- 
blish a  new  university  of  their  own.  This  they  did  by 
I  '  -^ihasing  at  various  tiroes  certain  houses  (now called  the 
..  -  of  court  and  of  chancery)  between  the  city  of  West- 
minster, the  place  of  holding  the  king's  courts,  and  the 
city  of  London  ;  for  advantage  of  ready  access  to  the  one, 
and  plenty  of  provisions  in  the  other  (p).  Here  exercises 
were  performed,  lectures  read,  and  degrees  were  at  length 
cottferred  in  the  common  law,  as  at  other  universities  in 
the  canon  and  civil.  The  degrees  were  those  of  barristers, 
(first  styled  apprentices  (9),  from  apprendre  to  learn,)  who 
answered  to  the  bachelors  of  the  universities ;  as  the  state 
and  degree  of  a  8erjeant(r),  servient U  ad  legemy  did  to  that 
of  doctor. 

(j)  PortMe.  c  48.  of  Easland.  A.  D.  1259.  in  tbe  cue 

(f )  App«atfe«  or  banriatcra  Maoi  «f  om  Williui  d«  B«aqr ;  wbo,  baiaf 

le  bat*  ktM  im  •pfniaisd  by  ■•  cdM  to  aceoaal  ht  kb  gfMt  katvcty 

•lAaMM  of  Kiag  Edward  lbs  Rnt  and  ■Ml-praetkM,  chiwad  tba  baaa- 

ia  patKaaaal,  ia  iba  30lb  j|«ar  ol  bit  ll  of  kia  ofdan  ar  daifj,  wbicb  till 

foiga.    (Spala.  GUm.97.    Dagdak,  tbaa  i—aiaad  aa  aatirt  Mcret;  aad 

Orig  Jmrid.  56.)  U»  that  osd  wUmit  Ugamtmtm  mtfm  mm 

(r)  llo  lial  ■aatioo  poHMfa  ia  mhuim,  mt  paimm  mamatrmnt  m  Imim« 


oai  law  boaba  of  ■a>jaaatj  or  eaaalori,  nm  htkm*  rim'ialw ;  mi  mm  «ii 

ia  ia  tba  Malaia  of  Wctua.  I,  3  Edw.  fwrwii—i.        Sato/iw  Mr*  ««ai  arr<« 

t.  e.  tt.  aad  io  Hora't  Mirror,  c.  I,  Hmr,  ••««  ftr  ntfm  ttfamamm  mi  ptr 

ft.  10, c.  3,  ft.  6.  e.  3,  a.  1,  ia  iImhom  gmUmr  nm  mpprtlunimi,  tnuU  mi 

laif  a.     Rot  M.  Paria.  ia  bit  life  of  «arcar—i.    Aad  beaoa  Sir  II.  Spaiaian 

JobD  II.  Abbat  of  St.  Albao'ft.  wkicb  ooojociam  {Glmmr.  336.)  tbat  coif* 

bo  arroia  ia    l«65,  39  Hoaiy  III.,  taara  iatradacad  le  bida  tba  loasaia  of 

•faaka  al  adverataa  at  tba  cewaw  aaeb  taaijadi  clarba.  aa  waia  attll 

law.  ar  eeaalaia.  (fa*  kmmi  mrnm-  taflad  taiMaiiaiatbaaacalarcala 

urm  mlgarilm  afp$llmmu$,)  aa  af  aa  ia  tba  ^aaKtj  af  advecataa  ar  jad|aa. 

ardar  af  aaa  wall  ksewa.    Aad  wa  aatwkhMaatfaf  tbair  pebibteioa  bgr 
ba«e  aa  anaipla  af  tba  aaiiqaiiy  of 
tbe  ceif  io  tbe  MaM  aatber'a  Hillary 
VOL.  I. 
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[The  crown  teems  to  hare  soon  taken  under  its  protec- 
tion thio  infant  seminary  of  common  law  ;  and,  the  more 
eflfectually  to  foster  and  cherinh  it,  King  Henry  the  Tiiinl, 
in  the  nineteenth  year  of  his  reign,  issued  out  an  order 
directed  to  the  mayor  and  sheriffs  of  Loiidun,  commanding 
that  no  regent  of  any  law  schools  within  that  city  should, 
for  the  future,  teach  law  therein  («).  The  word  law,  or  ieges, 
being  a  general  term,  may  create  some  doubt,  at  this  dis- 
tance of  time,  whether  the  teaching  of  the  civil  law,  or  the 
common,  or  both,  is  hereby  restrained.  But  in  either  case 
it  tends  to  the  same  end.  If  the  civil  law  only  is  pro- 
hibited, (which  is  Mr.  Selden's  (t)  opinion,)  it  is  then  a  re- 
taliation upon  the  clergy,  who  had  excluded  the  common 
law  from  their  seats  of  learning.  If  the  municipal  law  be 
also  included  in  the  restriction,  (as  Sir  Edward  Coke  (u) 
understands  it,  and  which  the  words  seem  to  import,) 
then  the  intention  is  evidently  this  ;  by  preventing  private 
teachers  within  the  walls  of  the  city,  to  collect  all  the 
common  lawyers  into  the  one  public  university,  which  was 
newly  instituted  in  the  suburbs. 

In  this  juridical  university  (for  such  it  is  insisted  to  have 
been  by  Sir  Edward  Coke  (v) )  there  were  two  sorts  of 
collegiate  houses ;  one  called  inns  of  chancery,  in  which 
the  younger  students  of  the  law  are  usually  placed,  "  learn- 
ing and  studying  (says  Fortescue  (*)  )  the  originals,  and, 
as  it  were,  the  elements  of  the  law ;  who,  profiting  therein, 
as  they  grew  to  ripeness,  so  were  they  admitted  into  the 
greater  inns  of  the  same  study,  called  the  inns  of  court." 
And  in  these  inns  of  both  kinds,  he  goes  on  to  tell  us, 
the  knights  and  barons,  with  other  grandees  and  noblemen 
of  the  realm,  did  use  to  place  their  children,  though  they 
did  not  desire  to  have  them  thoroughly  learned  in  the  law, 
or  to  get  their  living  by  its  practice ;  and  that  in  his  time 
there  were  about  two  thousand  students  at  these  several 

(i)  iV«   aliquU  uholat  rtgtni    dt  (u)  2  lost,  proem. 

Itgibui   in   eadem  eivitaf  dt  C€t*ro  (t)  3  Rep.  pref. 

ihidtm  Uit*  doetal.  (t)  C.  49. 

(()  la  F1«t.  8,2. 
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Qinns,  all  of  whom  be  informs  as  merejilu  nobilium,  gen- 
tlemen born. 

Hence  it  is  evident,  that  (though  under  the  influence  of 
the  monks  our  universities  neglected  this  study,  yet)  in  the 
time  of  H  'h*  Sixth  it  was  thought  highly  necessary, 

and  was  i  -rsal  practice,  for  the  young  nobility  and 

gIBOtrj  to  be  instructed  in  the  originals  and  elements  of  the 
laws.  Bat  by  degrees  this  custom  has  fallen  into  disuse ; 
which  seems  principally  owing  to  these  reasons  ;  first, 
because  in  these  societies  all  sorts  of  regimen  and  acade- 
mical superintendence,  either  with  regard  to  morals  or 
studies,  have  been  thought  impracticable,  and  therefore 
entirely  oagleded  :  lastly,  because  persons  of  birth  and 
loe,  after  having  finished  their  usual  courses  at  the 
u...vcrMti6a,  have  seldom  leisure  or  resolution  sufficient  to 
enter  upon  a  new  scheme  of  study  at  a  new  place  of  in- 
struction.]] 

At  the  present  day  the  inns  of  chancery  have  accordingly 
sunk  into  insignificance,  and  an  admission  to  them  is  no 
longer  of  any  avail  to  the  student  in  his  progress  to  the 
bar.  And  even  the  resort  to  the  inns  of  court  is  now  very 
much  confined  to  those  to  whom  the  knowledge  of  practice 
is  absolutely  neccwry,  that  is,  such  as  are  intended  for 
the  profJBuion  (jf). 

The  iniit  of  court  still  enjoy,  however,  their  antient  and 
exclusive  privilege  of  conferring  the  rank  or  degree  of  &ar- 
risUr  at  law ;  the  poisession  of  which  (or  of  the  higher 
degree  of  Serjeant)  constitutes  an  indispensable  qualifica- 
tion for  practising  as  an  advocate  in  the  superior  courts  at 
Westminster.    No  other  means  of  obtaining  it  exist  but 


(y)  TteiawafeowtaratlMlaMr  cWMi  to  «dit m  i  Uw  Mcitiy.  At  to 

T««pl«.tlM  MUdb  Taapl^  Lteeolali      Um  Iliiliwi  «r  lh«  toM  •!  OMft 

loB,  tad  Oray't  laa.     Hm  laaa  of  m4  eksMMy,  vida  Praf.  to  Sd  Rap. 

ekaaeary  af« Ciiibrd'i  las.  Cliitat't  Dagd.  Orif .  Jar.  {  JUi  v.  Cray'i  f«a, 

!■•,  Lyaa't  laa.  Nt«  laa.  Tkatiaa'  Doag.  U3  ;  JIat  v.  Hmt^'t  Imm,  4 

laa.  tttfltt'  laa,  tad  BanMidt  laa.  lUra.  k  Ctm.  tft6  i  Rat  t.  BanMPd*t 

Faiaival't  laa  (»ydi  CtraMrly  ba-  /•*,  6  Ad.  k.  El.  17. 
laaftd  (a  Um  biiat  chat)  kaa  aaar 
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that  of  becoming  enrolled  as  a  student  in  one  or  other  of 
these  inns,  and  applying,  after  a  certain  period,  to  its  prin- 
cipal officers  (or  benchers)  for  a  call  to  the  bar.  As  a 
qualification  for  the  call,  the  student  must  have  kept  com- 
mons for  three  years  ^i.  e.  twelve  terms),  by  dining  in  the 
hall  of  the  society  at  least  three  times  in  each  term ;  and 
it  is  farther  required  in  two  of  the  inns  of  court  that  he 
should  have  been  a  member  of  the  society  for  five  years, 
unless  he  have  taken  the  degree  of  master  of  arts  or 
bachelor  of  law  in  the  universities  of  Cambridge,  Oxford, 
or  Dublin,  in  which  case  three  will  be  sufficient  But  the 
present  system  of  the  inns  of  court  involves  (as  already 
remarked)  nothing  of  academical  discipline  or  institution, 
nor  is  the  applicant  for  a  call  to  the  bar  subjected  to  any 
previous  examination  as  to  his  professional  knowledge  (z). 
The  business  of  legal  education  has  in  fact  been  long  con- 
ducted in  private  channels,  a  method  which  experience  has 
proved  to  be  efficacious,  the  usual  plan  being  to  obtain 
admission  into  the  chambers  of  a  practising  barrister,  con- 
veyancer or  special  pleader,  where,  in  addition  to  the  op- 
portunities of  observing  the  course  of  practice,  the  pupil 
enjoys  for  some  years  the  advantage  of  tuition  in  the 
grounds  and  principles  of  the  law.  To  those  however  who 
prefer  the  method  of  scholastic  instruction,  the  means  are 
not  wanting.  For  lectures  on  the  laws  of  England  have 
for  some  years  past  been  given  at  King's  College  and 
University  College  in  London ;  and  though  no  provision, 
as  we  have  seen,  was  antiently  made  for  this  branch  of 
science  at  Cambridge  or  Oxford,  the  deficiency  has  been 
long  since  redressed  by  the  munificence  of  private  donors, 
who  at  each  university  have  founded  professorships,  with 
ample  endowments,  for  that  purpose. 

(t)  It  hu  been  a  rule,  however,  at  nation  by  a  barrister  appointed  for  that 

the  Inner  lemple  lince  1829,  that  no  purpoae,  who  is  to  certify  hit  compe- 

panoo  shall  be  admitted  a  student  of  tency  in  classical  attainments,  and  the 

Um  aocicly  without  a  previous  exami-  general  subjects  of  a  liberal  education. 
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SECTION  !I 
OF  THE  NATl  RE  OF  LAWS  IN  GENERAL. 


Bt  the  term  Laws  we  here  intend  to  denote  the  rules  Qof 
human  action  or  conduct ;  that  is,  the  precepts  by  which 
OMO,  the  noblest  of  all  sublunary  beings,  a  creature  en- 
dowed with  both  reason  and  free-will,  is  commanded  to 
make  use  of  those  faculties  in  the  general  regulation  of  his 
behaviour. 

Man,  considered  as  a  creature,  must  necessarily  be 
subject  to  the  laws  of  his  Creator,  for  he  is  entirely  a  de- 
pendent being.  A  being,  independent  of  any  other,  has 
no  rule  to  pursue,  but  such  as  he  prescribes  to  himself; 
but  a  state  of  dependence  will  inevitably  oblige  the  inferior 
to  take  the  will  of  him  on  whom  he  depends  as  the  rule  of 
his  conduct ;  not,  indeed,  in  every  particular,  but  in  all 
those  points  where  his  dependence  consists.  This  prin- 
ciple, therefore,  has  more  or  less  extent  and  effect  in  pro- 
portion as  the  superiority  of  the  one  and  the  de|)endence 
of  the  other  is  greater  or  less,  absolute  or  limited.  And 
consequently,  as  num  depends  absolutely  upon  his  Maker 
for  every  thing,  it  is  necessary  that  he  should,  in  all  {K>ints, 
conform  to  his  Maker's  will. 

This  will  of  hb  Maker  is  called  the  law  of  nature.  For 
as  God,  when  he  created  matter,  and  endued  it  with  a 
principle  of  mobility,  established  certain  rules  for  the  pei^ 
petual  direction  of  that  motion,  so,  when  he  created  man, 
and  endued  him  with  free*will  to  conduct  himself  in  all 
parts  of  life,  be  laid  down  certain  immutable  laws  of  hu> 
man  nature,  whereby  that  free-will  is  in  some  degree  r»- 
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Qguiated  and  restrained,  and  gave  him  also  the  faculty  of 
reason  to  discover  the  purport  of  those  laws.  Such, 
among  others,  are  these  principles:  that  we  shouM  live 
reputably,  should  hurt  nobody,  and  should  render  to  every 
one  his  due  ;  to  which  three  general  precepts  Justinian  (a) 
has  reduced  the  whole  doctrine  of  law.]] 

The  constitution  and  frame  of  humanity  are  in  this  re- 
spect, as  in  all  others,  so  contrived  as  to  afford  a  striking 
proof  of  the  benevolence  of  the  great  Creator.  For  he 
has  so  intimately  connected,  so  inseparably  interwoven  the 
laws  of  eternal  justice  with  the  happiness  of  each  indivi- 
dual, that  if  the  former  be  punctually  obeyed,  it  cannot 
but  induce  the  latter.  In  consequence  of  which  mutual 
connexion  of  justice  and  human  felicity,  we  ought  to  con- 
sider the  law  of  nature,  not  as  made  up  of  a  multitude  of 
abstracted  rules  and  precepts,  referring  merely  to  the  fit- 
ness or  unfitness  of  things,  as  some  have  vainly  surmised, 
but  as  graciously  reduced  to  Qthis  one  paternal  precept, 
"  that  man  should  pursue  his  own  true  and  substantial 
happiness."  This  is  the  foundation  of  what  we  call  ethics, 
or  natural  law;  for  the  several  articles  into  which  it  is 
branched  in  our  systems,  amount  to  no  more  than  demon- 
strating that  this  or  that  action  tends  to  man's  real  happi- 
ness, and  therefore  concluding  that  the  performance  of  it 
is  a  part  of  the  law  of  nature  ;  or,  on  the  other  hand,  that 
this  or  that  action  is  destructive  of  man's  real  happiness, 
and  therefore  that  the  law  of  nature  forbids  it.]] 

But  though  the  real  basis  of  the  law  of  nature  is  a  ten- 
dency to  promote  human  happiness,  and  though  to  a 
certain  extent  this  consideration  affords  a  practical  test, 
whether  a  given  course  of  conduct  be  naturally  right  or 
not,  yet  the  fallibility  of  human  reason,  and  its  inability 
to  judge  of  the  ultimate  consequences  of  things,  will  in 
general  preclude  the  application  of  such  a  test  to  pSLTti- 

{•)  Jurit  prtittptant»tUre,homtit»  dered  by  Blackstooe  AaiiettJjr,  wbieh 

viwrt,  tlitrum  hoh  Itrdert,  •miw  eui-  (u  remarked  by  ChrUUaD)  scarcely 

fM  tributre. — lM»t.  1. 1 ,  3.    The  word  coaveys  the  full  meaniDg. 
hoiie$te  ID  this  pauage  has  beco  no- 
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eaimr  cases.  It  would  seem  not  to  have  been  the  de»igii  uf 
the  all-wise  dwposer  of  the  universe  that  man,  even  in  his 
perfect  state,  should  be  lefl  wholly  to  the  guidance  of  his 
own  understanding  or  conscience  on  the  subject  of  moral 
duty,  but  it  is  at  all  events  certain  that  since  the  fall  his 
corrupt  and  clouded  faculties  have  proved  unequal  to  the 
task. 

Ample  light  however  is  now  afforded  to  him  by  Qhe 
benign  interposition  of  divine  Providence,  which,  in  com- 
passion to  the  frailty,  the  imperfection,  and  the  blindness 
of  human  reason,  hath  been  please<i,  at  sundry  times  and 
in  divers  manners,  to  discover  and  enforce  its  laws  by  an 
immediate  and  direct  revelation.  The  doctrines  thus  de- 
livered we  call  the  revealed  or  divine  law,  and  they  are  to 
be  t'ound  only  in  the  holy  scriptures.  These  precepts,  when 
revealed,  are  found  upon  comparison  to  be  really  a  part  of 
the  or^;inal  law  of  nature,  as  they  tend  in  all  their  con- 
seqoences  to  man's  felicity.  But  we  are  not  from  thence 
to  conclude  that  the  knowledge  of  these  truths  was  attain- 
able by  reason,  in  its  present  corrupted  state ;  since  we 
find  that,  until  they  were  revealed,  they  were  hid  from  the 
wisdom  of  ages.  As  then  the  moral  precepts  of  this  law 
are  indeed  of  the  same  original  with  those  of  the  law  of 
nature,  so  their  intrinsic  obligation  is  of  equal  strength  and 
perpetuity.  Yet  undoubtedly  the  revealed  law  is  uf  infi- 
nitely more  authenticity  than  that  moral  system  which  is 
framed  by  ethical  writers,  and  denominated  the  natural 
law ;  becaoie  ooe  is  the  law  of  nature,  expressly  declared 
so  to  be  by  God  himself;  the  other  is  only  what,  by  the 
■asiBtaiice  of  homaa  reason,  we  imagine  to  be  that  law. 
If  we  ooald  be  at  certain  of  the  ktter  as  we  are  of  the 
former,  both  would  have  an  equal  authority ;  but,  till  then, 
they  can  never  be  put  in  any  competttioQ  together. 

Upon  these  two  foundations,  the  law  of  nature  and  the 
law  of  revelation,  depend  all  human  laws;  that  is  to  say, 
no  human  laws  shoukl  be  suffered  to  contradict  theae. 
There  are,  it  b  true,  a  great  nombar  of  indifierent  pointa 
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Qin  which  l>oth  the  divine  Inw  and  the  natural  leave  a  man 
at  hig  own  liberty,  but  which  are  found  necessary,  for  the 
benefit  of  society,  to  be  restrained  within  certain  limits. 
And  herein  it  is  that  human  laws  have  their  greatest  force 
and  efficacy ;  for,  with  regard  to  such  points  as  are  not 
indifferent,  human  laws  are  only  declaratory  of,  and  act  in 
subordination  to,  the  former.  To  instance  in  the  case  of 
murder:  this  is  expressly  forbidden  by  the  divine,  and 
demonstrably  by  the  natural  law  ;  and,  from  these  prohi- 
bitions, arises]]  the  chief  unlawfulness  of  this  crime.  Those 
human  laws,  by  which  it  is  also  interdicted,  add  compara- 
tively but  little  to  its  moral  guilt,  or  to  the  duty  in  foro 
conscientue  of  abstaining  from  its  perpetration.  C^'^y*  '^ 
any  human  law  should  allow  or  injoin  us  to  commit  it,  we 
are  bound  to  transgress  that  human  law,  or  else  we  must 
offend  both  the  natural  and  the  divine.  But,  with  regard 
to  matters  that  are  in  themselves  indifferent,  and  are  not 
commanded  or  forbidden  by  those  superior  laws, — such, 
for  instance,  as  the]]  importation  of  particular  commodities 
from  foreign  countries,  [[here  the  inferior  legislature  has 
scope  and  opportunity  to  interpose,  and  to  make  that 
action  unlawful  which  before  was  not  so.]] 

But  we  are  farther  to  observe  that  [[man  was  formed 
for  society ;  and,  as  is  demonstrated  by  the  writers  on  this 
subject  (6),  is  neither  capable  of  living  alone,  nor  indeed 
has  the  courage  to  do  it.  However,  as  it  is  impossible  for 
the  whole  race  of  mankind  to  be  united  in  one  great  society, 
they  must  necessarily  divide  into  many,  and  form  separate 
states,  commonwealths,  and  nations,  entirely  independent 
of  each  other,  and  yet  liable  to  a  mutual  intercourse.  Hence 
arises  a  third  kind  of  law  to  regulate  this  mutual  intercourse, 
called  "  the  law  of  nations,"  which,  as  none  of  these  states 
will  acknowledge  a  superiority  in  the  other,  cannot  be  dic- 
tated by  any,  but  depends  entirely  upon  the  rules  of  natu- 
ral law,  or  upon  mutual  compacts,  treaties,  leagues,  and 

(9)  ruflendorf,  I.  7,  c.  1,  compared  wiili  Barbfyrac'i  CommeoUry. 
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QagreemenU  between  these  several  communities:  in  the 
eonstniction  also  of  which  compacts  we  have  no  other  rule 
to  resort  to,  but  the  law  of  nature ;  being  the  only  one  to 
which  all  the  communities  are  equally  subject :  and  there- 
fore the  civil  law  (c)  very  justly  observes,  tliat  quod  natu- 
ralis  ratio  inter  homines  constituit,  vocaturjus  gentium. 

Thus  much  it  appeared  necessary  to  premise  concerning 
the  law  of  nature,  the  revealed  law,  and  the  law  of  nations, 
before  a  more  full  exposition  was  given  of  the  principal 
subject  of  this  sectiuii,  municipal  or  civil  law ;  that  is, 
the  rule  by  which  particular  districts,  communities,  or 
nations,  are  governed.  It  is  here  called  municipal  law, 
in  compliance  with  common  speech ;  for,  though  strictly 
that  expression  denotes  the  particular  customs  of  one 
single  municipium  or  free  town,  yet  it  may  with  sufficient 
propriety  be  applied  to  any  one  state  or  nation,  which  is 
governed  by  the  same  laws  and  customs.]] 

The  true  meaning  and  force  of  the  term  (tukeu  in  this 
its  ordinary  sense)  may  be  more  fully  developed  thus,  it  is 
**  a  rule  of  civil  conduct  prescribed  by  the  supreme  power 
in  a  state." 

QLet  us  endeavour  to  explain  its  several  properties,  as 
they  arise  out  of  this  definition.  And,  first,  it  is  a  rule: 
not  a  transient  sudden  order  from  a  superior  to  or  concern- 
ing a  particular  person;  but  something  permanent,  uniform 
and  universal.  Therefore  a  particular  act  of  the  legi.slu- 
ture  to  confiscate  the  goods  of  Titius,  or  to  attaint  him  of 
high  treason,  does  not  enter  into  the  idea  of  a  >  :>al 

law;  for  the  operation  of  this  act  is  spent  upon  '1 1  '  'y, 

and  has  no  relation  to  the  community  in  general ;  it  is 
rather  ■  sentence  than  a  Uw.  But  an  act  to  declare  that 
the  crime  of  which  Titius  is  accused  shall  be  deemed  high 
treason:  this  has  permanency,  uniformity,  and  universality, 
ami  therefore  is  properly  a  rule.  It  is  also  called  a  rule, 
to  distinguish  it   fruin  mlvicf  nr  rnuuMfl,  wliii-ti  wc  are  at 

{,c)  luU.  i    i.  \. 


26  OP  TUB  KATURI  Of  [iNTBOD. 

[[liberty  to  follow  or  not,  as  we  see  proper,  and  to  judge 
upon  the  reasonableness  or  unreasonableness  of  (1 
advised:  whereas  our  obedience  to  the  law  6e\u  i 

upon  omr  approbation^  but  upon  the  wuiker^t  will.  Counsel 
is  only  matter  of  |)er8ua8ion,  law  is  matter  of  injunction  ; 
counsel  acts  only  upon  the  willint''.  law  iif>()ii  the  iitiwilling 
also. 

It  is  also  called  a  ru/e,  to  distinguish  it  frum  a  comptict 
or  agreement ;  for  a  compact  is  a  promise  proceeding  yrom 
us,  law  is  a  command  directed  to  us.  The  language  of  a 
compact  is,  "  I  will,  or  will  not,  do  this;"  that  of  a  law  is, 
"  thou  shalt,  or  shalt  not,  do  it."  It  is  true  there  is  an 
obligation  which  a  compact  carries  with  it,  equal  in  point 
of  conscience  to  that  of  a  law ;  but  then  the  original  of  the 
obligation  is  different.  In  compacts  we  ourselves  deter- 
mine and  promise  what  shall  be  done,  before  we  are  obliged 
to  do  it ;  in  laws,  we  are  obliged  to  act  without  ourselves 
determining  or  promising  any  thing  at  all.  Upon  these 
accounts  law  is  defined  to  be  "  a  rule." 

Municipal  law  is  also  "  a  rule  of  civil  conduct."  This 
distinguishes  municipal  law  from  the  natural,  or  revealed ; 
the  former  of  which  is  the  rule  of  moral  conduct,  and  the 
latter  not  only  the  rule  of  moral  conduct,  but  also  the  rule 
of  faith.  These  regard  man  as  a  creature,  and  point  out 
his  duty  to  God,  to  himself,  and  to  his  neighbour,  consi- 
dered in  the  light  of  an  individual.  But  municipal  or 
civil  law  regards  him  also  as  a  citizen,  and  bound  to  other 
duties  towards  his  neighbour  than  those  of  mere  nature 
and  religion :  duties,  which  he  has  engaged  in  by  enjoying 
the  benefits  of  the  common  union ;  and  which  amount  to 
no  more  than  that  he  do  contribute,  on  his  part,  to  the 
subsistence  and  peace  of  the  society. 

It  is  likewise  **  a  rule  prescribed."  Because  a  bare 
resolution,  confined  in  the  breast  of  the  legislator,  without 
manifesting  itself  by  some  external  sign,  can  never  be  pro- 
perly a  law,  it  is  requisite  that  this  resolution  be  notified 
to  the  people  who  are  to  obey  it.     But  the  manner  in 
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Qwhich  this  notificatioa  k  to  be  made,  »  matter  of  very 
great  iodifferenoe.  It  may  be  notified  by  tinnrenal  tradi- 
tion and  long  practice,  which  sappoaea  a  prerioos  publica- 
tion, and  »  the  case  of  the  common  law  of  England.  It 
may  be  notified,  vtvi  toot,  by  officers  appointed  Ibr  that 
pnrpoae,  as  is  done  with  regard  to  proclamations,  and  such 
acts  of  parliament  as  are  appointed  to  be  publicly  read  in 
chnrches  and  other  assemblies.  It  may  lastly  be  notified 
by  writing,  printing,  or  the  like;  which  is  the  general 
course  taken  with  all  our  acts  of  parliament.  Yet,  what- 
ever way  is  made  use  of,  it  is  incumbent  on  the  promul- 
gators to  do  it  in  the  most  public  and  perspicuous  manner; 
not  like  Caligula,  who  (according  to  Dio  Oaasius)  wrote 
his  laws  in  a  rery  small  character,  and  hung  them  upon 
bigli  piilan,  the  mora  effectually  to  ensnare  the  people. 
Thera  is  still  a  mora  nnreeionable  method  than  this,  which 
is  called  making  of  laws  ex  pott  facio;  when  after  an 
action  (indifferent  in  itself)  is  committed,  the  legislator 
then  for  the  first  time  declares  it  to  have  been  a  crime, 
and  inflicts  a  punishment  upon  the  person  who  has  com- 
mitted it  Here  it  is  impossible  that  the  party  could  fore- 
see that  an  action,  innocent  when  it  was  done,  should  be 
afterwards  converted  to  guilt  by  a  subsequent  law;  he 
had  therefore  no  cause  to  abstain  from  it;  and  all  punish- 
ment for  not  abstaining  must  of  consequence  be  cruel  and 
unjust.  All  hiwB  should  be  therefora  made  to  "««—— — jj^ 
t«  futmro,  and  be  notified  before  their  conunenoement ; 
which  b  implied  in  the  term  **  prtteribmL*'  But  when 
this  rule  is  in  the  usual  manner  noti6ed,  or  prescribed,  it 
is  then  the  subject's  business  to  be  thoroughly  aoquainted 
tlwrewith ;  for  if  ignoranee,  of  what  be  wtipkt  know,  were 
•d»ltod  ta  a  legitimate  escon,  the  laws  would  be  of  no 
effeet,  but  might  always  be  eluded  with  impunity. 

Bat  fiurtber :  municipal  law  ia  ^^  a  rule  of  civil  conduct 
prescribed  ^  ikt  tmprtmt  pomtr  ja  «  atat*,"  For  legialn- 
tnra  is  the  greatest  act  of  superiority  that  can  be  eicer- 
ciaed  by  one  being  over  OMllMr.    Wberefora  K  ia  reqoiiite 
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Qto  the  very  essence  of  a  law,  that  it  be  made  by  the 
guprcinc  [K)wer.  Sovereignty  and  legislnturc  are  indeed 
convertible  terms ;  one  cannot  subsist  without  the  other. 

This  will  naturally  lead  us  into  a  short  inquiry  concern- 
ing the  nature  of  society  and  civil  government ;  and  the 
natural,  inherent  right  that  belongs  to  the  sovereignty  of 
a  state,  wherever  that  sovereignty  be  lodged,  of  making 
and  enforcing  laws. 

The  only  true  and  natural  foundations  of  society  are  the 
wants  and  the  fears  of  individuals.  Not  that  we  can 
believe,  witli  some  theoretical  writers,  that  there  ever  was 
a  time  when  there  was  no  such  thing  as  society  either 
natural  or  civil ;  and  that,  from  the  impulse  of  reason,  and 
through  a  sense  of  their  wants  and  weaknesses,  individuals 
met  together  in  a  large  plain,  entered  into  an  original  con- 
tract, and  chose  the  tallest  man  present  to  be  their  gover 
nor.  This  notion,  of  an  actually  existing  unconnected 
state  of  nature,  is  too  wild  to  be  seriously  admitted  :  and 
besides  it  is  plainly  contradictory  to  the  revealed  accounts 
of  the  primitive  origin  of  mankind,  and  their  preservation 
two  thousand  years  afterwards;  both  which  were  efferuA 
by  the  means  of  single  families.  These  formed  the  first 
natural  society  among  themselves ;  which,  every  day  ex- 
tending its  limits,  laid  the  first  though  imperfect  rudiments 
of  civil  or  political  society :  and  when  it  grew  too  large  to 
subsist  with  convenience  in  that  pastoral  state,  wherein  the 
patriarchs  appear  to  have  lived,  it  necessarily  subdivided 
itself  by  various  migrations  into  more.  Afterwards,  as 
agriculture  increased,  which  employs  and  can  maintain  a 
much  greater  number  of  hands,  migrations  became  less 
frequent:  and  various  tribes,  which  had  formerly  sepa- 
rated, reunited  again ;  sometimes  by  compulsion  and  con- 
quest, sometimes  by  accident,  and  sometimes  perhaps  by 
compact.  But  though  society  had  not  its  formal  begin- 
ning from  any  convention  of  individuals,  actuated  by  their 
wants  and  their  fears ;  yet  it  is  the  sense  of  their  weakness 
and  imperfection  that  keeps  mankind  together;  that  de- 
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QmoiiatrateB  the  neceuity  of  this  union ;  and  that  therefore 
is  the  solid  and  natural  foundation,  as  well  as  the  cement 
of  civil  society.  And  this  is  what  we  mean  by  the  original 
contract  of  society ;  which,  though  perhaps  in  no  instance 
it  has  erer  been  formally  expressed  at  the  first  institution 
of  a  state,  yet  in  nature  and  reason  must  always  be  under- 
stood and  implied,  in  the  very  act  of  associating  together : 
namely,  that  the  whole  should  protect  all  its  parts,  and 
that  every  part  should  pay  obedience  to  the  will  of  the 
whole,  or,  in  other  words,  that  the  community  should]] 
guarantee  to  each  individual  member  the  enjoyment  of 
certein  liberties  and  advantages  or  (as  they  are  generally 
tanned)  rigkUj  Qand  that  (in  return  for  this  protection)  each 
individual  should  submit  to  the  laws  of  the  community ; 
without  which  submission  of  all  it  was  impossible  that 
protection  could  be  certainly  extended  to  any. 

For  when  civil  society  is  once  formed,  government  at 
the  same  time  results  of  course,  as  necessary  to  preserve 
and  to  keep  that  society  in  order.  Unless  some  superior 
be  constituted,  whose  commands  and  decisions  all  the 
members  are  bound  to  obey,  they  would  still  remain  as  in 
a  state  of  nature,  without  any  judge  upon  earth  to  define 
their  several  rights,  and  redress  their  several  wrongs. 
But,  as  all  the  members  which  compose  this  society  were 
naturally  equal,  it  may  be  asked,  in  whose  hands  are  the 
reins  of  government  to  be  entrusted  ?  To  this  the  general 
answer  b  easy ;  but  the  application  of  it  to  particular  casea 
has  eccMJoned  one  half  of  those  mischief,  which  are  apt 
to  proceed  from  misguided  political  leal.  In  general,  all 
mankind  will  agree  that  government  shoald  be  reposed  in 
such  persons,  in  whom  those  qualities  are  most  likely  to 
be  found,  the  perfection  of  which  is  among  the  attributes 
of  him  who  is  emphatically  styled  the  Supreme  Being; 
\he  three  g^nd  requiaitea,  I  mean,  of  wisdom,  of  goodness, 
and  of  power :  wisdom,  to  diacem  the  real  interest  of  the 
community ;  goodness,  to  endeavour  always  to  pursue  that 
real  interest ;  and  strength,  or  power,  to  carry  this  know- 
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Pedge  and  intentioD  into  action.  Thefe  are  the  natural 
foundations  of  sovereignty,  and  these  are  tho  refjuisitcs 
that  ought  to  be  found  in  ovorv  well  constituted  frunic  of 
government. 

How  the  several  ibrins  of  government  wc  now  see  in  the 
world  at  first  actually  began,  is  matter  of  great  uncertainty, 
and  has  occasioned  infinite  disputes.  It  is  not  intended 
here  to  enter  into  any  of  them.  However  they  began,  or 
by  what  right  soever  they  subsist,  there  is  and  must  be  in 
all  of  them  a  supreme,  irresistible,  absolute,  uncontrolled 
authority,  in  which  the  jura  summi  imperii^  or  the  rights 
of  sovereignty,  reside.  And  this  authority  is  placed  in 
those  hands,  wherein  (according  to  the  opinion  of  the 
founders  of  such  respective  states,  either  expressly  given, 
or  collected  from  their  tacit  approbation,)  the  qualities 
requisite  for  supremacy,  wisdom,  goodness,  and  power,  are 
the  most  likely  to  be  found. 

The  political  writers  of  antiquity  will  not  allow  m  .k 
than  three  regular  forms  of  government;  the  first,  uurn 
the  sovereign  power  is  lodged  in  an  aggregate  assembly 
consisting  of  all  the  free  members  of  a  community,  which 
is  called  a  democracy ;  the  second,  when  it  is  lodged  in  a 
council,  composed  of  select  members,  and  then  it  is  styled 
an  aristocracy ;  the  last,  when  it  is  entrusted  in  the  hands 
of  a  single  person,  and  then  it  takes  the  name  of  a  mo- 
narchy. All  other  species  of  government,  they  say,  are 
either  corruptions  of,  or  reducible  to,  these  three. 

By  the  sovereign  power,  as  was  before  observed,  is 
meant  the  making  of  laws ;  for  wherever  that  power  resides, 
all  others  must  conform  to  and  be  directed  by  it,  whatever 
appearance  the  outward  form  and  administration  of  the 
government  may  put  on.  For  it  is  at  any  time  in  the  op- 
tion of  the  legislature  to  alter  that  form  and  administration 
by  a  new  edict  or  rule,  and  to  put  the  execution  of  the 
laws  into  whatever  hands  it  pleases ;  by  constituting  one, 
or  a  few,  or  many  executive  magistrates :  and  all  the  other 
powers  of  the  state  must  obey  the  legislative  power  in  the 
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Qdiscbarge  of  their  seTeral  functions,  or  else  the  constitution 
is  at  an  end. 

In  a  democracy,  where  the  right  of  making  lawt  resides 
in  the  people  at  large,  public  virtue,  or  goodness  of  inten- 
tion, is  more  likely  to  be  found,  than  either  of  the  other 
qualities  of  government  Popular  assemblies  are  frequently 
foolish  in  their  contrivance,  and  weak  in  their  execution ; 
but  generally  mean  to  do  the  thing  that  is  right  and  just, 
and  have  always  a  degree  of  patriotism  or  public  spirit. 
In  aristocracies  there  is  more  wisdom  to  be  found,  than  in 
the  other  frames  of  government ;  being  composed,  or  in- 
tended to  be  composed,  of  the  most  experienced  citizens : 
but  there  is  less  honesty  than  in  a  republic,  and  less 
■treogth  than  in  a  monarchy.  A  monarchy  is  indeed  the 
most  powerful  of  any ;  for,  by  the  entire  conjunction  of  the 
legislative  and  executive  powers,  all  the  sinews  of  govern- 
ment are  knitted  together,  and  united  in  the  hand  of  the 
prince :  but  then  there  is  imminent  danger  of  his  employ- 
ing that  strength  to  improvident  or  oppressive  purposes. 

Thus  these  three  species  of  government  have,  all  of  them, 
their  several  perfections  and  imperfections.  Democracies 
are  usually  the  best  calculated  to  direct  the  end  of  a  law ; 
aristocracies  to  invent  the  means  by  which  that  end  shall 
be  obtained ;  and  monarchies  to  carry  those  means  into 
execution.  And  the  antients,  as  was  observed,  had  in 
general  no  idea  of  any  other  permanent  form  of  govern- 
ment but  these  three :  tor  though  Cicero  (/)  declares  him- 
self of  opinion,  "  nu  cptitmt  eoMtUutam  rtmpmbUcam, 
t/tut  ex  tribu*  yaurUnu  iiUtf  regaii,  optimOf  et  poptUarif 
tii  mcdiee  comfnta  ;'*  yet  Tacitus  treats  this  notion  of  a 
mixed  government,  formed  out  of  them  all,  and  partaking 
of  the  advantages  of  each,  as  a  visionary  whim,  and  one 
that,  if  effected,  could  never  be  lasting  or  secure  (g). 

(J)  I*  kk  fnfMMis  4«  R«pw  1. 1.  frnkSim  fwmm  Immd^ri  f^eUitu  fiMa 

(f )  **  Cmmfi»$    MiiMM    «t   mrtm  tmmht,  wt.  li  tmrnh,  ktmd  diutmnm 

p^mliu,  mmt  primmm,  ml  dngmil  n-  mm  fttHf.**— A(M.  I.  4,  e.  33. 

f Mil ;  ittiMM  a  hum 
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QBul,  happily  for  us  of  this  island,  the  British  consti- 
tution has  long  remained  (and  may  it  long  continue !)  a 
standing  exception  to  the  truth  of  this  observation.  For 
as  with  us  the  executive  power  of  the  laws  is  lodged  in  a 
single  person,  they  have  all  the  advantages  of  strength 
and  dispatch,  that  are  to  be  found  in  the  most  absolute 
monarchy :  and  as  the  legislature  of  the  kingdom  is  en- 
trusted to  three  distinct  powers,  entirely  independent  of 
each  other ;  first,  the  sovereign ;  secondly,  the  lords  spi- 
ritual and  temporal,  which  is  an  aristocratical  assembly  of 
persons  selected  for  their  piety,  their  birth,  their  wisdom, 
their  valour,  or  their  property  ;  and,  thirdly,  the  House  of 
Ck)mmons,  freely  chosen  by  the  people  from  among  them- 
selves, which  makes  it  a  kind  of  democracy :  as  this 
aggregate  body,  actuated  by  different  springs,  and  attentive 
to  different  interests,  composes  the  British  parliament,  and 
has  the  supreme  disposal  of  every  thing ;  there  can  no  in- 
convenience be  attempted  by  either  of  the  three  branchr-. 
but  will  be  withstood  by  one  of  the  other  two;  t.uli 
branch  being  armed  with  a  negative  power,  sufficient  to 
repel  any  innovation  which  it  shall  think  inexpedient  or 
dangerous. 

Here  then  is  lodged  the  sovereignty  of  the  British 
constitution ;  and  lodged  as  beneficially  as  is  possible  for 
society.  For  in  no  other  shape  could  we  be  so  certain  of 
finding  the  three  great  qualities  of  government  so  well  and 
so  happily  united.  If  the  supreme  power  were  lodged  in 
any  one  of  the  three  branches  separately,  we  must  be  ex- 
posed to  the  inconveniences  of  either  absolute  monarchy, 
aristocracy,  or  democracy ;  and  so  want  two  of  the  three 
principal  ingredients  of  good  polity,  either  virtue,  wisdom, 
or  power.  If  it  were  lodged  in  any  two  of  the  branches ; 
for  instance,  in  the  sovereign  and  House  of  Lords,  our  laws 
might  be  providently  made,  and  well  executed,  but  they 
might  not  always  have  the  good  of  the  people  in  view  :  if 
lodged  in  the  sovereign  and  commons,  we  should  want  that 
circumspection  and  mediatory  caution,  which  the  wisdom  of 
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Qthc  peers  is  to  afford :  if  the  supreme  rights  of  legislature 
were  lodg«  '  V  two  houses  only,  and  the  crown  had  no 
negatire  uj  ir  proceedings,  they  might  be  tempted  to 

eocroach  upon  the  royal  prerogative,  or  perhaps  to  abolish 
the  royal  office,  and  thereby  weaken  (if  not  totally  destroy) 
the  strength  of  the  executive  power.  But  the  constitu- 
tional government  of  this  island  is  so  admirably  tempered 
and  compounded,  that  nothing  can  endanger  or  hurt  it, 
but  destroying  the  equilibrium  of  power  between  one 
branch  of  the  legislature  and  the  rest  For  if  ever  it 
should  happen  that  the  independence  of  any  one  of  the 
three  should  be  lost,  or  that  it  should  become  subservient 
to  the  views  of  either  of  the  other  two,  there  would  soon 
be  an  end  of  our  constitution.  The  legislature  would  be 
changed  from  that  which  (upon  the  supposition  of  an 
original  contract,  either  actual  or  implied,)  is  presumed  to 
have  been  originally  set  up  by  the  general  consent  and 
fundamental  act  of  the  society  :  and  such  a  change,  how- 
ever effected,  is,  according  to  Mr.  Locke  (A),  (who  perhaps 
carries  his  theory  too  far,)  at  once  an  entire  dissolution  of 
the  bands  of  government ;  and  the  people  are  thereby 
reduced  to  a  state  of  anarchy,  with  liberty  to  constitute  to 
themselves  a  new  legislative  power. 

Having  thus  cursorily  considered  the  three  usual  species 
of  government,  and  our  own  singular  constitution,  selected 
and  compounded  fcom  them  all,  we  are  now  to  remark 
that,  as  the  power  of  making  laws  constitutes  the  supreme 
authority,  so  wherever  the  supreme  authority  in  any  state 
resides,  it  is  the  right  of  that  authority  to  make  laws;  that 
is,  in  the  words  of  our  definition,  to  prescribe  the  rule  of 
civil  action.  And  this  may  be  discovered  from  the  very 
end  and  institution  of  civil  states.  For  a  state  is  a  collec- 
tive body,  composed  of  a  multitude  of  individuals,  united 

for  their  safety  and  conv  -  ■ and  intending  to  act 

together  as  one  roan.    If  it  <•  is  to  act  as  one  man, 

it  ought  to  act  by  one  uniform  will.     But,  inasmuch  as 

(*)  Oa  OovtnMBMi,  pMt  3.  $  212. 
VOL.  I.  .D 
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[[political  communities  are  made  up  of  many  natural  per- 
sons, each  of  whom  has  his  particular  will  and  inclination, 
these  several  wills  cannot  by  any  natural  union  be  joined 
together,  or  tempered  and  disposed  into  a  lasting  harmony, 
■o  as  to  constitute  and  produce  that  one  uniform  will  of  the 
whole.  It  can  therefore  be  no  otherwise  produced  than  by 
a  political  union ;  by  the  consent  of  all  persons  to  submit 
their  own  private  wills  to  the  will  of  one  man,  or  of  one  or 
more  assemblies  of  men,  to  whom  the  supreme  n  ''  --'v 
is  entrusted :  and  this  will  of  that  one  man,  or  as^ 
of  men,  is  in  different  states,  according  to  their  ditlerent 
constitutions,  understood  to  be  law. 

Thus  far  as  to  the  right  of  the  supreme  power  to  make 
laws ;  but  farther,  it  is  its  duty  likewise.  For  since  the 
respective  members  are  bound  to  conform  <1  '  is  to 

the  will  of  the  state,  it  is  expedient  that  they  i  lirec- 

tions  from  the  state  declaratory  of  that  its  will.  But  as  it 
is  impossible,  in  so  great  a  multitude,  to  give  injunctions 
to  every  particular  man,  relative  to  each  particular  action, 
it  is  therefore  incumbent  on  the  state  to  establish  general 
rules,  for  the  perpetual  information  and  direction  of  all 
persons  in  all  points,  w  hether  of  positive  or  negative  duty. 
And  this,  in  order  that  every  man  may  know  what  to  look 
upon  as  his  own,  what  as  another's ;  what  absolute  and 
what  relative  duties  are  required  at  his  hands  ;  what  is  to 
be  esteemed  honest,  dishonest,  or  indifferent;  what  degree 
every  man  retains  of  his  natural  liberty ;  what  he  has  given 
up  as  the  price  of  the  benefits  of  society ;  and  afler  what 
manner  each  person  is  to  moderate  the  use  and  exercise  of 
those  rights  which  the  state  assigns  him,  in  order  to  pro- 
mote and  secure  the  public  tranquillity. 

Municipal  law,  in  a  general  point  of  view,  may  be  said 
to  consist  of  several  parts :  one,  declaratory ;  whereby  the 
rights  to  be  observed,  and  the  wrongs  to  be  eschewed,  are 
clearly  defined  and  laid  down  :  another,  directory ;  where- 
by the  subject  is  instructed  and  enjoined  to  observe  those 
rights,  and  to  abstain  from  the  commission  of  those  wrongs; 
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Qft  third,  remedial ;  whereby  a  method  is  pointed  out  to 
recoTer  a  man's  private  rights,  or  redress  bis  private 
wrongs :  to  which  may  be  added  a  fourth,  usually  termed 
the  mmetion,  or  vindicatory  branch  of  the  law ;  whereby 
it  is  signified  that  evil  or  penalty  shall  be  incurred  by 
such  as  commit  any  public  wrou<js.  and  transgress  or 
iH  _l<ct  their  duty. 

NVitl)  regard  to  the  first  of  these,  the  declaratory  part  of 
the  municipal  law,  this  depends  not  so  much  upon  the  law 
of  revelation  or  of  nature,  as  upon  the  wisdom  and  will  of 
the  legislator.  This  doctrine,  which  before  was  slightly 
touched,  deserves  a  more  particular  explication.]]  Those 
rights  then  which  God  and  nature  have  established,  and 
may  be  therefore  called  natural  rights,  such  as  are  life 
and  liberty,  need  not  the  aid  of  human  laws  to  be  effectu- 
ally invested  in  every  man ;  neither  do  they  receive  any 
material  increase  of  strength  when  declared  by  the  muni- 
cipal laws  to  be  inviolable.  On  the  contrary,  no  human 
kgislatare  can  justifiably  abridge  or  destroy  them,  unless 
the  owner  shall  himself  commit  some  act  that  amounts  to 
a  forfeiture.  Neither  do  divine  or  natural  duties  (such  as, 
for  instance,  the  worship  of  God,  the  maintenance  of  chil- 
dren, and  the  like)  receive  a  much  stronger  sanction  from 
being  also  declared  to  be  duties  by  the  law  of  the  land. 
The  case  is  the  same  as  to  crimes  and  misdemeanors,  that 
are  forbidden  by  the  superior  laws,  and  therefore  styled 
wiala  M  sf,  such  as  murder,  thcfl,  and  perjury ;  which 
contract  but  little  additional  turpitude  from  being  declared 
unlawful  by  the  inferior  legislature.  For  that  legislature 
in  all  these  cases  acts  only,  as  was  before  obaenred,  in 
subordination  to  the  great  hiwgiver,  transcribing  and 
publishing  his  precepts.  So  that,  upon  the  whole,  the 
declaratory  part  of  the  municipal  law  has  very  little  force 

rraiion  with  regard  to  actions  that  are  naturally  and 

•<ically  right  or  wrong. 

QBot,  with  regard  to  things  in  tbenMelves  indifierent, 
the  case  is  entirely  altered.    These  become  either  right  or 

o2 
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Qwrong,  just  or  unjust,  duties  or  misdemesnors,  according 
as  the  municipal  legislator  sees  proper,  for  promoting  the 
welfare  of  the  society,  and  more  effectually  carrying  on 
the  purposes  of  civil  life.  Thus  our  own  common  law  has 
declared,  that  the  goods  of  the  wife  do  instantly  ii[n>ii 
marriage  become  the  property  and  right  of  the  husband  ; 
and  our  statute  law  has  declared  all  monopolies  a  public 
offence  :  yet  that  right,  and  this  offence,  have  no  founda- 
tion in  nature,  but  are  merely  created  by  the  law,  for  the 
purposes  of  civil  society.  And  sometimes,  where  the  thing 
itself  has  its  rise  from  the  law  of  nature,  the  particular  cir- 
cumstances and  mode  of  doing  it  become  right  or  wrong, 
as  the  laws  of  the  land  shall  direct.  Thus,  for  instance, 
in  civil  duties ;  obedience  to  superiors  is  the  doctrine  of 
revealed  as  well  as  natural  religion  ;  but  who  those  supe- 
riors shall  be,  and  in  what  circumstances,  or  to  what 
degrees  they  shall  be  obeyed,  it  is  the  province  of  human 
laws  to  determine.  And  so,  as  to  injuries  or  crimes,  it 
must  be  lefl  to  our  own  legislature  to  decide  in  wiiat 
cases  the  seizing  another's  cattle  shall  amount  to  a  tres- 
pass or  a  theft;  and  where  it  shall  be  a  justifiable  action, 
as  when  a  landlord  takes  them  by  way  of  distress  for 
rent. 

Thus  much  for  the  declaratory  part  of  the  municipal 
law ;  and  the  directory  stands  much  upon  the  same  foot- 
ing :  for  this  virtually  includes  the  former,  the  declaration 
being  usually  collected  from  the  direction.  The  law  that 
says,  "  thou  shalt  not  steal,"  implies  a  declaration  that 
stealing  is  a  crime.  And  we  have  seen  that,  in  things 
naturally  indifferent,  the  very  essence  of  right  and  wrong 
depends  upon  the  direction  of  the  laws  to  do  or  to  omit 
them. 

The  remedial  part  of  a  law  is  so  necessary  a  conse- 
quence of  the  former  two,  that  laws  must  be  very  vague 
and  imperfect  without  it.  For  in  vain  would  rights  be 
declared,  in  vain  directed  to  be  observed,  if  there  were  no 
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[[method  of  recoTering  and  asserting  those  rights,  when 
wrongfully  withheld  or  invaded.  This  is  what  we  mean 
properly,  when  we  speak  of  the  protection  of  the  law. 
When,  for  instance,  the  declaratory  part  of  the  law  has 
said,  "that  the  field  or  inheritance,  which  belonged  to 
THins's  father,  is  rested  by  his  death  in  Titius  ;"  and  the 
dhrtctory  part  has  **  forbidden  any  one  to  enter  on  another's 
property  without  the  leave  of  the  owner :"  if  Gaius  after 
this  will  presume  to  take  possession  of  the  land,  the  reme- 
£al  part  of  the  law  will  then  interpose  iU  office ;  will 
make  Gaius  restore  the  possession  to  Titius,  and  also  pay 
him  damages  for  the  invasion. 

With  regard  to  the  sanction  of  laws,  or  the  evil  that 
nmy  attend  the  breach  of  public  duties,  it  is  observed,  that 
haman  legislators  have  for  the  most  part  chosen  to  make 
the  sanction  of  their  laws  rather  vindicatory  than  remune- 
nUonff  or  to  consist  rather  in  punishments,  than  in  actual 
particular  rewards.  Because,  in  the  first  place,  the  quiet 
enjoyment  and  protection  of  all  our  civil  rights  and  liber- 
ties, which  are  the  sure  and  general  consequence  of  obe- 
dience to  the  municipal  law,  are  in  themselves  the  best 
and  most  valuable  of  all  rewards  ;  because  also,  were  the 
exercise  of  every  virtue  to  be  enforced  by  the  proposal  of 
particular  rewards,  it  were  impossible  for  any  state  to  fur- 
nish stock  enough  for  so  profuse  a  bounty  ;  and  farther, 
because  the  dread  of  evil  is  a  much  more  forcible  prin- 
ciple of  human  actions  than  the  prospect  of  good  (A).  For 
which  reasons,  though  a  prudent  bestowing  of  rewards  is 
■ooMtinies  of  exquisite  use,  yet  we  find  that  those  civil 
laws,  which  enforce  and  enjoin  our  duty,  do  seldom,  if 
ever,  propose  any  privilege  or  gift  to  such  as  obey  the  law ; 
but  do  constantly  come  armed  with  a  penalty  denounced 
against  tranagressori,  either  expressly  defining  the  nature 
and  quantity  of  the  punishment,  or  else  leaving  it  to  the 
discretion  of  the  judges,  and  those  who  are  entrusted  with 
the  ctre  of  ptitlai^  the  laws  in  eiecution. 

(A)  Uckt,  Hm.  Uad.  b.  S,  c  tl. 
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QOr  all  the  parte  of  a  law  the  moat  efiectual  is  the  vin- 
dicatory. For  it  is  but  lost  labour  to  say,  **  do  this  or 
aToid  that,"  unless  we  also  declare,  "this  shall  be  the 
consequence  of  your  non-<:ompliance."  We  muttt  there- 
fore  observe,  that  the  main  strength  and  force  of  a  law 
consists  in  the  penalty  annexed  to  it.  Herein  is  to  be 
found  the  principal  obligation  of  human  laws. 

Legislators  and  their  laws  are  said  to  compel  and  oblige  : 
not  that  by  any  natural  violence  they  so  constrain  a  man, 
as  to  render  it  impossible  for  him  to  act  otherwise  than  as 
they  direct,  which  is  the  strict  sense  of  obligation ;  but 
because,  by  declaring  and  exhibiting  a  penalty  against 
offenders,  they  bring  it  to  pass  that  no  man  can  easily 
choose  to  transgress  the  law ;  since,  by  reason  of  the 
impending  correction,  compliance  is  in  a  high  degree  pre- 
ferable to  disobedience.  And,  even  where  rewards  are 
proposed  as  well  as  punishments  threatened,  the  obliga- 
tion of  the  law  seems  chiefly  to  consist  in  the  penalty ;  for 
rewards,  in  their  nature,  can  only  persuade  and  allure; 
nothing  is  compulsory  but  punishment.]] 

It  is,  however,  held  by  the  soundest  ethical  writers,  that 
human  laws  are  binding  on  men's  consciences.  It  is  re- 
lated of  Socrates  that  he  made  a  promise  with  himself  to 
observe  the  laws  of  his  country  ;  and  this  is  nothing  more 
than  what  every  man  ought  both  to  promise  and  perform, 
and  he  ought  also  to  promise  that  he  will  exert  all  his 
power  to  compel  others  to  obey  them  (/)•  It  has  been 
sometimes  questioned,  indeed,  whether  this  principle  is  not 
to  be  understood  with  some  restriction.  "  It  holds,"  it 
has  been  said,  "  as  to  rights — and  when  the  law  has  deter- 
"  mined  the  field  to  belong  to  Titius,  it  is  matter  of  con- 
"  science  no  longer  to  withhold  or  invade  it  So  also  in 
**  regard  to  natural  duties,  and  such  offences  as  are  mala 
"  in  se ;  here  we  are  bound  in  conscience,  because  we  are 
**  bound  by  superior  laws,  before  those  human  laws  were  in 
"  being,  to  perform  the  one  and  abstain  from  the  other.  But 

(/)  Note  by  CbmtUa  to  Blackstone'i  Cooim.  p.  59. 
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"  in  relation  to  those  laws  which  enjoin  ovily  positive  duties^ 
**  and  forbid  only  such  things  as  are  not  mala  in  u^  but 
*'  mala  prohibila  merely,  without  any  intermixture  of  moral 
''  guilt,  annexing  a  penalty  to  non-compliance  :  here  con- 
"  science  is  no  farther  concerned  than  by  directing  a  sub- 
**  mission  to  the  penalty  in  case  of  our  breach  of  those 
"  laws"  («).  The  distinction  however  will  perhaps  hardly 
bear  the  test  of  a  close  inquiry.  To  form  a  true  judgment 
on  the  subject,  it  is  necessary  to  take  into  consideration 
that  the  true  principle  both  of  moral  and  of  positive  laws 
is  in  effect  the  same,  viz.  utility,  or  the  general  welfare, 
and  that  the  disohediciice  of  either  sort  of  precept  must  be 
presumed  to  involve  in  it  some  kind  of  mischievous  conse- 
qoeoce.  Supposing  the  existence  of  a  law  of  the  merely 
positive  class,  which  happens  to  be  considered  by  the 
public  at  large  as  useless  or  even  detrimental  to  society, 
yet  a  conscientious  man  will  feel  himself  bound  to  observe 
it,  if  for  no  other  reason,  yet  for  this,  that  his  taking  the 
contrary  course  might  encourage  others  to  violate  laws  of 
a  more  beneficial  character,  and  lessen  the  general  rever- 
ibr  the  institutions  of  his  country. 

(■)  1  BL  Com.  68. 
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SECTION  III. 
OF  THE  LAWS  OF  ENGLAND. 


[The  municipal  law  of  England,  or  the  rule  of  civil  con- 
duct prescribed  to  the  inhabitants  of  this  kingdom,  may 
with  sufficient  propriety  be  divided  into  two  kinds :  the 
lex  non  scripta,  the  unwritten,  or  common  law ;  and  the 
lex  scripta,  the  written,  or  statute  law. 

The  lex  non  scripta,  or  unwritten  law,  includes  not  only 
general  customs,  or  the  common  law  properly  so  called ; 
but  also  the  particular  customs  of  certain  parts  of  the 
kingdom  ;  and  likewise  those  particular  laves  that  are  by 
custom  observed  only  in  certain  courts  and  jurisdictions. 

When  these  parts  of  our  law  are  called  leges  non  scripta, 
it  is  not  to  be  understood  as  if  all  those  laws  were  at  pre- 
sent merely  oral,  or  communicated  from  the  former  ages 
to  the  present  solely  by  word  of  mouth.  It  is  true  indeed 
that,  in  the  profound  ignorance  of  letters  which  formerly 
overspread  the  whole  western  world,  all  laws  were  entirely 
traditional,  for  this  plain  reason,  because  the  nations 
among  which  they  prevailed  had  but  little  idea  of  writing. 
Thus  the  British  as  well  as  the  Gallic  Druids  committed 
all  their  laws  as  well  as  learning  to  memory  (a) ;  and  it  is 
said  of  the  primitive  Saxons  here,  as  well  as  their  brethren 
on  the  continent,  that  leges  sola  memoria  et  usu  retine- 
hant  (b).  But  with  us,  at  present,  the  monuments  and  evi- 
dences of  our  legal  customs  are  contained  in  the  records  of 
the  several  courts  of  justice,  in  books  of  reports  and  judi- 
cial decisions,  and  in  the  treatises  of  learned  sages  of  the 

(«)  Cast.  d«  B.  G.  lib.  6,  c.  13.  (6)  Spelm.  Gl.  362. 
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Qprofeasion,  praenred  and  handed  down  to  us  from  the 
times  of  higheit  antiquity.  Uowerer,  these  parts  of  our 
law  are  therelbre  styled  U^  man  teripUe,  because  their 
original  institution  and  authority  are  not  set  down  in  writ- 
ing, as  acts  of  parliament  are,  hot  they  receive  their  bind- 
ing power,  and  the  force  of  laws,  by  long  and  imraemonal 
osage,  and  by  their  universal  reception  throughout  the 
kingdom.  In  like  manner  as  Aulus  Gellius  defines  the 
Jms  mom  seriptum  to  be  that,  which  is  "  tacito  et  illUerato 
komimmm  com$emsu  et  moribtu  expressum" 

Oar  antient  lawyers,  and  particularly  Fortescue  (c),  in- 
sist with  abundance  of  warmth  that  these  customs  are  as 
old  as  the  primitive  Britons,  and  continued  down,  through 
the  several  mutations  of  government  and  inhabitants,  to 
the  present  time,  unchanged  and  unadulterated.  This 
may  be  the  case  as  to  some ;  but  in  general,  as  Mr.  Selden 
in  his  notes  observes,  this  assertion  must  be  understood 
with  many  grains  of  allowance  ;  and  ought  only  to  signify, 
as  the  truth  seems  to  be,  that  there  never  was  any  formal 
exchange  of  one  system  of  laws  for  another;  though 
doobtloM,  by  the  intermixture  of  adventitious  nations,  the 
Romans,  the  Picts,  tlie  Saxons,  the  Danes,  and  the  Nor- 
mans, they  moat  have  insensibly  introduced  and  incor- 
porated many  of  their  own  customs  with  those  that  were 
before  established ;  thereby,  in  all  probability,  improving 
the  texture  and  wisdom  of  the  whole  by  the  accumulated 
wisdom  of  divers  particular  countries.  Our  laws,  saith 
liOrd  Bacon  (</),  are  mixed  as  our  language ;  and  as  our 
language  is  so  much  the  richer,  the  laws  are  the  more 
complete.]] 

And  indeed  our  early  historians  do  positively  assure  us, 
that  oor  body  of  laws  b  of  this  compounded  nature.  For 
they  tell  us,  and  their  statement  is  adopted  by  Black- 
stone  (e),  (though  a  later  writer  has  deemed  their  authority 

(«)  C  17.  (0  1  BL  Com.  •4. 

(4)  8m  kk  fnftmk  for  %  digwt. 
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ingufficient  to  establish  tlic  facU)  ( / ),  that  in  the  time  of 
Alfred  the  local  customs  of  the  several  provinces  of  the 
kingdom  were  grown  so  various,  that  he  fuund  it  expedient 
to  compile  his  Dome-book  or  Liber  Judicialis,  for  the 
general  use  of  the  whole  kingdom,  and  this  book  is  said  to 
have  been  extant  so  late  as  the  reign  of  King  Edward  the 
Fourth,  but  to  have  been  since  lost,  and  is  thought  to  have 
contained  the  principal  maxims  of  the  common  law,  the 
penalties  for  misdemesnors,  and  the  forms  of  judicial  pro- 
ceedings. 

It  is  added  that  the  irruption  and  Cbtablishment  of  the 
Danes  in  England,  which  followed  soon  after,  introduced 
new  customs,  and  caused  this  code  of  Alfred  in  many  pro- 
vinces to  fall  into  disuse,  or  at  least  to  be  mixed  and 
debased  with  other  laws  of  a  coarser  alloy ;  so  that,  about 
the  beginning  of  the  eleventh  century,  there  were  three 
principal  systems  of  laws  prevailing  in  different  dis- 
tricts (^):  1,  The  Mercen-Lage,  or  Mercian  laws,  which 
were  observed  in  many  of  the  midland  counties,  and  those 
bordering  on  the  principality  of  Wales,  the  retreat  of  the 
antient  Britons ;  and  which  Blackstone  conceives  therefore 
to  have  been  very  probably  intermixed  with  the  British  or 
Druidical  customs.  2.  The  West-Saxon  Lage,  or  laws  of 
the  West  Saxons,  which  obtained  in  the  counties  to  the 
south  and  west  of  the  island,  from  Kent  to  Devonshire, 
which  he  supposes  to  have  been  much  the  same  with  the 
laws  of  Alfred  above  mentioned,  being  the  municipal  law 
of  the  far  most  considerable  part  of  his  dominions,  and 
particularly  including  Berkshire,  the  seat  of  his  peculiar 
residence.  3.  The  Dane-Lage,  or  Danish  law,  which  was 
principally  maintained  in  the  rest  of  the  midland  counties, 
and  also  on  the  eastern  coast  (the  part  most  exposed  to 
the  visits  of  that  piratical  people),  the  very  northern  pro- 
vinces being  at  that  time  under  a  distinct  government.        , 

Out  of  these  three  laws,  the  learned  commentator  states^ 

(/  )  Hallun'*  Midd.  Ago,  vol.  ii.  {g)  For  thU  BUck«tone  cil««  Sir 

p.  402.  7Ui  ediL  U.  Hale,  UUu  C.  L.  c.  3. 
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(upon  the  muthority  of  Roger  Hoveden  (A)  and  Ranulphut 
Cealren«s)(i)  that  King  Edward  the  Confeaaor  extracted 
one  uniform  law,  or  digest  of  lawg,  to  be  observed  through- 
out the  whole  kingdom ;  though  the  work  had  also  been 
projected  and  be::'  *  'is  grandfather  King  Edgar.  And 
he  remarks  incuh  a  of  this  statement,  that  a  general 

digest  of  the  same  nature  has  been  constantly  found  expe- 
II t  in  practice  by  other  great  nations, 
om  an  assemblage  of  little  provinces 
I  1  by  peculiar  customs,  as  in  Portugal,  under  King 

'  It  the  bej^nning  of  the  fifteenth  century  (A)  ; 

,  icr  Alonzo  X.,  who,  about  the  year  1260,  exe- 

cuted the  plan  of  his  father  St  Ferdinand,  and  collected 
all  the  provincial  customs  into  one  uniform  law,  in  the 
celebrated  code  entitled  Las  Partidiu  (/ ) ;  and  in  Sweden, 
about  the  same  nra,  when  a  universal  body  of  common 
law  was  compiled  out  of  the  particular  customs  established 
hy  *he  lagbman  of  every  province,  and  entitled  the  Landt 
i.  h,  being  analogous  to  the  common  law  of  England  (m). 
However,  in  his  opinion,  these  undertakings  of  King  Edgar 
and  Edward  the  Confessor  were  probably  no  more  than  a 
Dew  edition,  or  fresh  promulgation,  of  Alfred's  code  or 
Dome-book,  with  such  additions  and  improvements  as  the 
ex|)eneiice  of  a  century  and  a  half  had  suggested;  for 
Alfred,  as  he  remarks,  is  generally  styled  by  the  same  his- 
torians the  i^um  Anfflicamanm  eondiloTf  as  Edward  the 
Confessor  is  the  rettitulor. 

But  whatever  may  be  thought  of  these  points  of  legal 
history  or  tradition,  there  can  be  no  doubt  that,  under  the 
first  princes  of  the  Norman  line,  our  ancestors  were  en- 
gaged in  a  frequent  struggle  to  maintain  certain  institu- 
tions known  by  the  appellation  of  the  laws  of  Edward  the 
Confessor,  and  which  would  seem  to  have  been  a  body  of 
laws  or  customs  observed  (though  not  first  established)  in 

(k)  la  Hm.  II.  (i)  Mad.  Ua.  HWt.  ii.  ai  I. 

(0  la  Edw.  Coafwx  <■)  lUd.  luiii.  21,  66. 

(t)  Mad.  Ua.  Httt.  . 
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the  reign  of  that  monarch  (n) ;  and  it  is  certain  that  the 
Norman  princes  made  frequent  engagements  to  restore 
and  maintain  these  laws  as  the  most  popular  act  they 
could  do  when  pressed  by  foreign  emergencies  or  domestic 
discontents.  Nor  can  it  reasonably  be  questioned  that 
these,  or  some  other  remains  of  the  law  estublished  in  this 
country  before  the  Conquest,  gave  rise  (in  part  at  least) 
to  that  collection  of  maxims  and  customs  which  is  now 
known  by  the  name  of  the  common  law  (o),  a  name  either 
given  to  it  in  contradistinction  to  other  laws,  as  the  statute 
law,  the  civil  law,  the  law  merchant,  and  the  like,  or  more 
probably,  as  a  law  common  to  all  the  realm. 

To  assign  however  to  the  common  law  no  other  original 
than  this,  would  be  to  take  an  imperfect  and  erroneous 
view  of  the  subject.  Our  system  of  tenures  was  chiefly 
constructed,  if  not  first  founded,  by  the  Norman  con- 
queror (p);  our  judicial  forms  and  pleadings,  while  they 
have  nothing  in  common  with  the  Anglo-Saxon  style,  are 
in  striking  conformity  with  the  Norman  (7),  and  it  has  been 
remarked  with  great  truth  that  the  general  language  of 
our  jurisprudence  and  its  terms  of  art  are  exclusively  of 
French  extraction  (r).  We  cannot  hesitate  therefore  to 
recognize  in  the  antient  law  of  Normandy  another  parent 
of  the  common  law,  and  one  from  which  it  has  inherited 
some  of  its  most  remarkable  features  (4). 

(r)  The  Uwi  10  called,  cootained  Hillain's  Mid.  Ages,  vol.  ii.  |>.  456, 

in  Lambard  aod  Wilkia*.  are  cooti-  468,  7lh  edit. 

dered   at  spuriooa.      Vide  IlalUm't  (p)  2  Bl.  Com.  48  ;  Henry,  Hist,  of 

Mid.  Aget,  vol.  ii.  p.  444,  7ih  edit  Eog.  vol.  vi.  p.  10.  18  ;  Reeves,  Hitt. 

(«)  That  much  of  our  law  it  of  thia  Kog.  Lavr,  vol.  i.  p.  28,  3rd  edit.; 

origiD,  is  maintained  not  only  by  Hale  Hallam,  ubi  sup.  p.  408. 

and  Blackstooe,  but  by  a  recent  wnter  (q)  Some  information  on  this  tub- 

of  great  research,  vide  Turner's  Hist.  ject  may  be  found   in   Stephen    on 

of  Eng.  vol.i.  p.  134,  2d  ed.     Aod  Pleading,  4th  ed.  Notes  2,    11,  13, 

Um  Iwroed  historian  of  the   Middle  45,  47. 

Ag«a,  Iboagb  inclined,  in  general,  to  (r)  Omnia   voeahula  qnm  voe^mU 

ascribe  our  present  common  law  to   a  artit  dicuvtur,  quibuique  hodie  in  fart 

date  not  much  antecedent  to  the  pub-  Angii  uiuntur,  Callica  tiinl ;  nUiitqut 

lication  of  Glaoville  (temp.  Hen.  2),  eiia   Sioonica   lingua    habent  affine. 

yci  admiu  aooie  features  of  it  to  have  Crag.  Jus  Fued.  lib.  i.  d.  7. 

ditdngoiahable  in  Saxon  times.  (<)  The  similarity  of  the  English  and 
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But  though  these  are  the  most  likely  foundation  of  this 
ooUectioD  of  maxims  and  customs,  yet  Qhe  maxims  and 
costoms,  so  collected,  are  of  higher  antiquity  than  memory 
or  history  can  reach  (t) ;  nothing  being  more  difficult  than 
to  ascertain  the  precise  beginning  and  first  spring  of  an 
antient  and  long  established  custom.  Whence  it  is  that 
in  our  law  the  goodness  of  a  custom  depends  upon  its  hav- 
ing been  used  time  out  of  mind ;  or,  in  the  solemnity  of 
our  legal  phrase,  time  whereof  the  memory  of  man  runneth 
not  to  the  contrary,]]  a  phrase  which  refers  however  (it  is 
to  be  observed)  to  a  fixed  era,  and  means  that  the  custom 
must  appear  (for  any  thing  that  can  be  proved  to  the  con- 
trary) to  have  been  in  use  before  the  commencement  of  the 
rogn  of  Richard  the  First  (a).  [This  it  is  that  gives  it  its 
weight  and  authority ;  and  of  this  nature  are  the  maxima 
and  customs  which  compose  the  common  law,  or  lex  nam 
scriptOf  of  this  kingdom. 

This  unwritten,  or  common,  law  is  properly  di-  li- 

able into  three  kinds:  1.  General  customs;  wh^  lie 

universal  rule  of  the  whole  kingdom,  and  form  the  common 
law,  in  its  stricter  and  more  usual  signification.  2.  Par- 
ticular customs ;  which  afiect  only  the  inhabitants  of  par- 
ticular districts.  3.  Certain  particular  laws;  which,  by 
custom,  are  adopted  and  used  by  some  particular  courts, 
of  pretty  general  and  extensive  jurisdiction. 

I.  As  to  general  customs,  or  the  common  law,  properly 

llofaMa  latn  it  stfoof  Ij  iliaatntcd  bj  Und.tbmfhbtadniitdMrMMMblt- 

•  coapariMB  oT  Um  Gnod  Comt*.  um  of  SMiiaiiV  H  la  olkan  le  Nor* 

■ival  Nonandj  (ceapliad  m  lals  iMady.  lt4owotln»wwMt«  vwy 

M  Ric  1.  ud  froUUy  later)  wtik  aMiarial  b  wUeh  af  iha  two  coMtriaa 

evrOUavilla.whowfolaiaUMititaof  llwy wmn tiK libliakaJ.    TiMjrkava 

11m.  1.    nia  aabfaet  ia  Jiiwiil  ky  at  al  av«Ma  aa  iMirtliiri  la  tlM 


Hak  ia  HiaL  C.  L.  a.6.  wha.jaalaM      AaflaJaaaa  iaadltioai.  aad  tra  ari. 
lar  ilM  afigiaalUjr  of  ilw  KiflUi  law,     daatiy  im  to  Uwjmt  oT  Um  Noomb 


argaaa.  fraa  ika  fomritrity  la  data  af 

dx  Gfied  Cuaaiaaiiar.  Uwt  la  awat  of  (i)  Hah.  Rial.  C.  L.  c.  S. 

tka  pankalarB  wiMra  tU  coafwrnity  (a)  Vida  fimmhk  to  Mat.  S  ai  9 

iatobatfarad.UMMafkaftlwinlia-  W.  4.c7l ;  Ca  Lit.  116  a;  Jarttaa 

uaisartas  |iWiWy  balaap  to  Bf  a.  Hatvay,  6  Tyiw.  336. 
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[[ko  called ;  this  is  that  law,  by  which  proceedioga  and 
determinations  in  the  ordinary  courts  of  justice  are  guided 
and  directed  ;  this,  for  the  most  part,  settles  the  course  in 
which  lands  descend  by  inheritance  ;  the  manner  and  form 
of  acquiring  and  transferring  property ;  the  solemnities  and 
obligation  of  contracts;  the  rules  of  expounding  wills, 
deeds,  and  acts  of  parliament ;  the  respective  remedies  of 
civil  injuries ;  and  an  infinite  number  of  minuter  particu- 
lars, which  diffuse  themselves  as  extensively  as  the  ordi- 
nary distribution  of  common  justice  requires  (»).  Thus,  for 
example,  that  there  shall  be  four  superior  courts  of  record, 
the  Chancery,  the  King's  Bench,  the  Common  Pleas,  and 
the  Exchequer; — that  the  eldest  son  alone  is  heir  to  his 
ancestor; — that  a  deed  is  of  no  validity  unless  sealed  and 
delivered ; — that  wills  shall  be  construed  more  favourably, 
and  deeds  more  strictly ; — that  money  lent  upon  bond  is 
recoverable  by  action  of  debt;— all  these  are  doctrines 
that  are  not  set  down  in  any  written  statute  or  ordinance, 
but  depend  merely  upon  immemorial  usaire,  that  is,  upon 
common  law,  for  their  support. 

Some  have  divided  the  common  law  into  two  principal 
grounds  or  foundations  :  1.  Established  customs;  such  as 
that,  where  there  are  three  brothers,  the  eldest  brother 
shall  be  heir  to  the  second,  in  exclusion  of  the  youngest : 
and  2.  Established  rules  and  maxims  ;  as,  "  that  the  king 
can  do  no  wrong,"  "  that  no  man  shall  be  bound  to  accuse 
himself,"  and  the  like.  But  these  appear  to  be  one  and 
the  same  thing.  For  the  authority  of  these  maxims  rests 
entirely  upon  general  reception  and  usage  :  and  the  only 
method  of  proving,  that  this  or  that  maxim  is  a  rule  of  the 
common  law,  is  by  showing  that  it  hath  been  always  the 
custom  to  observe  it. 

But  here  a  very  natural,  and  very  material,  question 
arises :  how  are  these  customs  or  maxims  to  be  known, 
and  by  whom  is  their  validity- to    be  determined?    The 

(v)  Hal«'i  HisU  C.  L.  c  2. 
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[[anrwer  U,  by  the  judges  in  the  scTeral  courts  of  justice. 

They  arc  t'-     ' ^^^itaries  of  the  laws;  the  living  oracles, 

who  muhi  ,11  all  cases  of  doubt,  and  who  are  bound 

by  an  oath  to  decide  according  to  the  law  of  the  land. 
The  knowled..  ''  '  t  law  is  derived  from  experience  and 
study ;  from  ;  inti  atinorum  lucuhrationet^*  which 

Forte8cue(ir)  mentions:  and  from  being  long  personally 
0'  .  ••  .   .     j^iona  of  their  predecessors. 

A:  islons  are  the  principal  and 

most  authoritative  evidence,  that  can  be  given,  of  the 
•xisleiice  of  such  a  custom  as  shall  form  a  part  of  the  com- 
imm  law.  The  judgment  itself,  and  all  the  proceedings 
previous  thereto,  are  carefully  registered  and  preserved, 
under  the  name  of  recordsy  in  public  repositories  set  apart 
for  that  particular  purpose  (x) ;  and  to  them  frequent  re- 
ooorae  is  had,  when  any  critical  question  arises,  in  the  de- 
termination of  which  former  precedents  may  give  light  or 
assistance.  And  therefore,  even  so  early  as  the  conquest, 
we  find  the  "  praterilomm  wiemoria  eventorum"  reckoned 
np  as  one  of  the  chief  qualifications  of  those  who  were 
held  to  be  *'  legibus  patrue  optime  instituti  (^),"]]  while  at 
the  tame  time  it  as  been  uniformly  considered  to  be  the 
duty  of  those  who  administer  the  law,  to  conform  to  the 
precedents  thus  established.  For  the  scale  of  justice  is 
not  intended  [[to  waver  with  every  new  judge's  opinion,]] 
(which  would  be  productive  of  intolerable  inconvenience,) 
but  when  in  any  case  the  law  has  been  solemnly  declared 
and  determined,  Qwhat  before  was  uncertain,  and  perhaps 
indifferent,  b  now  become  a  permanent  rule,  which  it  is 
11  breast  of  any  subsequent  judge  to  alter  or  vary 

ft.  ..., jrding  to  his  private  sentiments  :  he  being  sworn 

to  determine,  not  according  to  his  own  private  judgment, 
but  according  to  the  known  Uwi  and  customs  of  the  land  ; 

(v)  C«p.  8.  Ustosct  tt  lU  If Mlw  61  Um  RoUs 

(a)  Byiut  l&S  ViekcM,  Um  fer  Um  ikM  Mag .  ud  s  publie  fts> 

public  rteordt  oC  tb«  Mifdoi  trt  amv  eof<l  (MRet  te  to  b«  Mtoblwkcd. 

ia  g«a«i«l  pUc«d  nwkr  lb*  Mpcri*.  (jr)  Said.  R«vin»  of  Tub.  r.  8. 
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Qnot  delegated  to  pronounce  new  law,  but  to  maintain  and 
expound  the  old  one.]]  Yet  a  single  determination  is  not 
sufficient  to  establish  an  inflexible  rule — more  particularly 
where  it  is  opposed  to  reason  or  natural  justice.  QBut 
even  in  such  cases  the  subsequent  judges  do  not  pretend 
to  make  a  new  law,  but  to  vindicate  the  old  one  from  mis- 
representation. For  if  it  be  found  that  the  former  decision 
is  manifestly  absurd  or  unjust,  it  is  declared,  not  that  such 
a  sentence  was  bad  law,  but  that  it  was  not  law ;  that  is, 
that  it  is  not  the  established  custom  of  the  realm,  as  has 
been  erroneously  determined.]]  And  here  we  may  observe 
that  our  lawyers  have  been  always  copious  in  their  enco- 
miums on  the  reason  of  the  common  law ;  their  doctrine 
being  [[that  the  law  is  the  perfection  of  reason,  that  it 
always  intends  to  conform  thereto,  and  that  what  is  not 
reason  is  not  law.]]  In  accordance  with  which,  a  pre- 
sumption always  obtains  in  favour  of  an  antient  and  esta- 
blished rule,  the  reason  of  which  -cannot  at  this  distance 
of  time  be  precisely  assigned,  that  it  is  really  founded  on 
just  and  solid  views.  []And  in  fact  it  hath  been  an  antient 
observation  in  the  laws  of  England,  that  whenever  a 
standing  rule  of  law,  of  which  the  reason  perhaps  could 
not  be  remembered,  or  discerned,  hath  been  wantonly 
broken  in  upon  by  statutes  or  new  resolutions,  the  wisdom 
of  the  rule  hath  in  the  end  appeared  from  the  inconveni- 
ences that  have  followed  the  innovation.]] 

It  is  to  be  observed,  however,  that  many  specific  ques- 
tions are  perpetually  occurring,  in  which  the  rule  of  the 
common  law  does  not  happen  to  be  fixed  by  any  known 
decision,  and  that  these  are  disposed  of  by  the  judges  in 
the  manner  that  they  think  most  conformable  to  the  re- 
ceived rule  in  other  analogous  cases,  or  if  there  be  no  such 
analogy  to  guide  them,  then  according  to  the  natural 
reason  of  the  thing;  though  (in  deference  to  the  principle 
already  referred  to,  that  the  opinion  of  the  judge  is  not  to 
make  the  law,  but  only  to  ascertain  it)  their  determination 
always  purports  to  be  declaratory  of  what  the  law  w,  and 
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not  of  what  it  ought  to  be.  It  it  obvious  that  owing  to 
the  infinite  variety  of  combinations  in  human  aflbire,  ques- 
tions of  this  novel  description  must  frequently  arise  under 
every  system  of  jurisprudence  with  whatever  prospective 
sagacity  it  may  attempt  to  guard  against  them  (for  example, 
in  cases  which  turn  on  the  exposition  of  the  meaning  of 
particular  clauses  in  deeds  or  wills),  and  it  is  remarked  by 
Sir  Matthew  Uale(«)  that  they  are  much  better  dealt  with 
by  a  judge,  than  they  could  be  by  a  merely  learned  or  wise 
man  not  belonging  to  the  profession  of  the  law,  who  might 
be  incompetent  to  understand  even  the  technical  terms 
employed  in  the  instrument  to  be  expounded,  and  at  all 
events  would  be  unable  to  reason  from  analogy  to  other 
decided  cases.  To  which  it  may  be  added,  that  even  in 
soch  of  those  questions  as  de|)end  on  reason  only,  the 
habit  of  solving  them  has  an  obvious  tendency  to  improve 
the  faculty,  and  to  give  the  judge  a  great  advantage  over 
any  person  poeaessed  of  the  same  natural  abilities,  but  not 
accustomed  to  exercise  them  in  the  same  manner. 

The  decisions  of  courts,  being  the  best  evidence  of  what 
the  common  law  is,  Qare  held  in  the  highest  regard,  and 
are  not  only  preserved  as  authentic  records  in  the  treasu- 
ries of  the  several  courts,  but  are  handed  out  to  public  view 
in  the  numerous  volumes  of  Reports  which  furnish  the 
lawyer's  library.  These  reports  are  histories  of  the  several 
cases,  with  a  short  summary  of  the  proceedings,  which  are 
preserved  at  large  in  the  record ;  the  arguments  on  both 
sides  and  the  reasons  the  court  gave  for  its  judgment ; 
taken  down  in  short  notes  by  persons  present  at  the  de- 
termination. And  these  serve  as  indexes  to,  and  also  to 
explain,  the  records ;  which  always,  in  matters  of  conse- 
quence and  nicety,  the  judges  direct  to  be  searched.  The 
reports  are  extant  in  a  regular  series  from  the  reign  of 
^  -  Edward  the  Second  to  that  of  Henry  the  Eighth 
^ive  ;  and  were  taken  by  the  prothonoturies,  or  chief 
scribes  of  the  court,  at  the  expense  of  the  crown,  and  pub- 

(i)  Him.  C.  L.  e.  4. 
▼OL.  I.  .B 
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pMhed  annually^  whence  they  are  known  under  the  deno- 
mination of  the  Year  Books.'^  In  the  reign  of  the  latter 
monarch,  however,  this  series  closed ;  and  though  after- 
wards King  James  I.,  at  the  instance  of  Lord  Bacon,  ap- 
pointed two  reporters  with  a  handsome  stipend  to  perform 
the  same  duty,  that  institution  was  soon  neglected (0;  and 
from  the  reign  of  Henry  the  Eighth  to  the  present  time 
the  task  of  communicating  to  the  public  the  decisions  of 
the  courts  has  been  executed  by  private  hands.  QSome  of 
the  most  valuable  of  the  antient  reports  are  those  pub- 
lished by  Lord  Chief  Justice  Coke ;  a  man  of  infinite  learn- 
ing in  his  profession,  tliough  not  a  little  infected  with  the 
pedantry  and  quaintness  of  the  times  he  Uved  in,  which 
appear  strongly  in  all  his  works.  However,  his  writings 
are  so  highly  esteemed,  that  they  are  generally  cited  with- 
out the  author's  name  (ti).]]  He  had  been  preceded  as  a 
reporter  by  Dyer  and  Plowden,  both  lawyers  of  the  highest 
eminence :  of  his  successors  (too  numerous,  especially  in 
our  own  days,  for  distinct  notice)  we  will  only  mention  the 
more  antient  and  distinguished  names  of  Hobart,  Croke, 
Yelverton,  Saunders  (u),  Vaughan  and  Levinz. 

QBesides  these  reporters,  there  are  also  other  authors,  to 
whom  great  veneration  and  respect  is  paid  by  the  students 
of  the  common  law.]]  Such  are  Glanville  and  Bracton,  who 
in  the  reign  of  Hen.  IL  and  Hen.  II L  respectively  wrote 
treatises  on  the  Laws  of  England ;  the  author  of  Fleta  (to), 

(0  1  BU  Com.  p.  72.  nooly  Cro.  Elis.,  Cro.  Jac.,  ■od  Cro. 

(h)  His  reports,  for  instiDce,  are  Car. 

%\.^\tdi,tMr  l^tj(r.i,therepoTli;  and,  io  (t^)  Tbe  reports  of  Saunders  were 

quoting  tbem,  we  usually  say,  1  ot  2  edited  in   1799  by  Mr.  Serjeant  Wil- 

Rep.  not  1  or  2  Coke's  Rep.  as  in  Ijams,   a  profound   lawyer,  who  ap* 

citing  Giber  authors.    Tbe  reports  of  pended  to  them  notes  (or  rather  legal 

Judge  Croke  are  also  cited  in  a  peco-  dissertations)    of    a   very  iiutruciive 

liar  manner,  by  tbe  names  of  those  character.    Hi»  edition  was  afterwards 

princes,  in   whose    reigns  the  cases  republisbed  by  Mr.  Justice  Pattesoo 

reported  in  his  three  volumes  were  (before  bis  elevation  to  the  bench) 

determined  ;    vis.    Queen    Elizabeth,  and  Mr.  ¥..  V.  Williams ;  and  these 

King  James,  and  King  Charles  tbe  joint  editors  added  excellent  annota- 

First ;  as  well  as  by  the  number  of  tioos  of  their  own  to  the  former  stock, 

each  volume.     For  Mroetimes  we  call  (w)  Tbe  author  is  unknown  ;  and 

them  1,  2,  and  3  Cro.,  bat  more  corn*  tbe  title  of  the  work  derived  from  its 
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who  composed  a  work  on  the 'same  subject  in  the  time  of 
Edw.  I.;  Fortescae,  who  wrote  De  Laudibus  Legom  An- 
gli»  in  the  reign  of  Uen.  VI.;  St.  German,  who  composed 
the  treatise  on  the  grounds  of  the  laws  of  England  called 
the  Doctor  and  Student,  in  the  reign  of  Hen.  VIII.; 
Staundforde,  whose  work  on  the  criminal  law  was  pub- 
lished about  the  time  of  Philip  and  Mary,  and  who  was 
followed  in  that  track  by  Hale  and  Hawkins  early  in  the 
last  centur)' ;  the  author  of  Sheppard's  Touchstone  (x), 
who  wrote  on  conveyances  in  the  reign  of  James  I.;  Fitz- 
herbert,  Brooke,  and  Rolle,  who  published  abridgments 
or  digests  of  the  different  titles  of  the  law  in  the  reigns  of 
Hen.  VIII.,  Eliz.,  and  Chas.  II.  respectively,  and  whom 
Viner,  Comyns,  and  Bacon  have  since  succeeded  (y);  and 
riin)ert,  among  whose  valuable  works  (the  productions  of 
tilt-  last  century)  we  shall  only  mention  the  treatises  on 
tenures  and  on  uses  and  trusts(z).  These  and  many  other 
»'  nl  writers  are  of  high  and  intrinsic  authority  in 

i:.;    Its  of  justice;  but  none  of  the  class  shines  so 

conspicuously  as  the  learned  judge  before  mentioned,  Sir 
Edward  Coke,  who  in  the  year  1628(a)  [[published  four 
volumes  of  Institutes,  as  he  is  pleased  to  call  them,  though 
they  have  little  of  the  institutional  method  to  warrant  such 
a  title.    The  first  volume  is  a  very  extensive  comment  upon 

b«ag  wriilts  durisf  him  eeafloMMSt  (y)  Sm  Mr.  Hargnvc't  tatogivoM 

la  dM  FUci  piiMk     lUtMi*  Hist,  m  Via.  AbridgaMat.  aad  Cooijaa' 

Eoff.  Law,  vol.  ii.  pw380.    Tk«  work  Dif***!  Co.  Litl.  9  a,  a.  (S),  17  a. 

of  Rm««»  jatt  ralwrad  to  (a  prodae*  8.(1). 

liaa  af  oar  awatiaMa)  ia  itaalf  of  U|b  (t)  Ckwf  Baroo  GUbort'a  ucaiiaaa 

dkaradar,  bat  laaa  laad  parbapa  ibaa  wtia  all  pabliabad  afttr  tba  aatbor'a 

it  Jaaiwaii    Tboogb  ila  aiatbed  la  daaib,  aod  ia  aa  anJaiibad  aula ;  bat 

•oaMwbal  dtj,  ito  faaaairb  aad  aera.  tbay  ai«  of  a  araot  laoraad  aod  aatfal 

racy  ara  ctanplary;  aod  a  coBtioaa.  cbaracter.     A»  to  bit  tiaattaa  oa  la* 

lioa  of  it  lo  tba  yraaaat  day  (if  9M9-  aaraa,  »M«  Batlar'a  Prvf.  to  Co.  litt. 

aMad  wHb  a^aal  abUitj)  araabi  ba  af  (a)  Batlar'a  Prafeca  lo  Co.  Liiu 

gMM  aanriaa  to  avaiy  aiadaat  af  law  arbaia  tba  raadar  will  iad  aeaa  vabi> 


(x)  Tba  work  baa  baaa  altribiMad  aaaianaiaiy  aa  Liulatoa.  of  wbkb  tba 
to  Dadarldfa.  a  jadga  af  giaal  «■!•  Fiiat  laatitaiaeoaaiata,  aad  alao  aa  iba 
•wea.  8aa  Piaf.  la  Hilltaid'a  ailiiisa.     •f%iMl  work  af  Lintatoa. 

■  2 
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Qa  little  excellent  treatise  df  tenures,  compiled  by  Judge 
Littleton  in  the  reign  of  Edward  the  Fourth.  This  com- 
ment is  a  rich  mine  of  valuable  common  law  learning, 
collected  and  heaped  together  from  the  antient  reports 
and  year  books,  but  greatly  defective  in  method  {b).  The 
second  volume  is  a  comment  upon  many  old  acts  of  par- 
liament, without  any  systematical  order ;  the  third  a  more 
methodical  treatise  of  the  pleas  of  the  crown ;  and  the 
fourth  an  account  of  the  several  species  of  courts  (c). 

And  thus  much  for  the  first  ground  and  chief  comer 
stone  of  the  laws  of  England,  which  is  general  immemorial 
custom,  or  common  law,  from  time  to  time  declared  in  the 
decisions  of  the  courts  of  justice;  which  decisions  are  pre- 
served among  our  public  records,  explained  in  our  reports, 
and  digested  for  general  use  in  the  authoritative  writings 
of  the  venerable  sages  of  the  law. 

The  Roman  law,  as  practised  in  the  times  of  its  Hberty, 
paid  also  a  great  regard  to  custoi* ;  but  not  so  much  as 
our  law ;  it  only  then  adopting  it,  when  the  written  law 
was  deficient,  though  the  reasons  alleged  in  the  Digest(</) 
will  fully  justify  our  practice,  in  making  it  of  equal  autho- 
rity with,  when  it  is  not  contradicted  by,  the  written  law ; 
**  for  since  (says  Julianus)  the  written  law  binds  us  for  no 
"  other  reason  but  because  it  is  approved  by  the  judgment 
"  of  the  people,  therefore  those  laws  which  the  people 
"  have  approved  without  writing  ought  also  to  bind  every 
"  body.  For  where  is  the  difference,  whether  the  people 
**  declare  their  assent  to  a  law  by  suffrage,  or  by  a  uniform 
"  course  of  acting  accordingly?"]] 

With  us,  indeed,  it  would  seem  that  the  statute  law  and 
the  common  law  both  flowed  originally  from  the  same 
fountain  (e).    A  great  portion  at  least  of  the  latter  must  be 

(fr)  It  is  ntually  cited  either  by  the  other  tracts  being  quoted  in  the  oan>« 

name  of  Ca  LitL  or  u  1  lost.  of  the  compiler,  as  2  Veotris,  4  Leo- 

(r)  These  ate  cited  as  2,  3,  or  4  nard,  1  Sider£o,  and  the  like, 

lost,  without  any  author's  name;  an  (d)  Ff.  1,3,32. 

booorary  dislioclioo,  which,  we  ob>  (r)  Per  Wilroot,  C.  J.,  Collios  v. 

served,  is  paid  to  the  works  of  no  other  Blantern,  2  Wils.  351;  Hale's  Hist, 

writer;  the  generality  of  leporu  and  C.  L.  c4. 
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referred  to  some  poeitive  enactment  of  the  supreme  power 
in  the  country,  though  not  now  to  be  found  of  record. 

QII.  The  second  branch  of  the  unwritten  laws  of  Eng- 
land are  particular  customs,  or  laws,  which  affect  only  the 
inhabitants  of  particular  districts  (/).]] 

These  particular  customs,  or  some  of  them,  are  probably 
the  remains  of  a  multitude  of  local  customs,  prevailing, 
•ome  in  one  part  and  some  in  another,  over  the  whole  of 
England,  while  it  was  broken  into  distinct  dominions,  and 
out  of  which,  after  it  became  a  single  kingdom,  one  com- 
mon law  was  collected  and  made  applicable  to  the  realm 
ftt  large;  each  district  mutually  sacrificing  some  of  its 
own  special  usages,  in  order  that  the  whole  kingdom 
might  enjoy  the  benefit  of  the  same  uniform  and  universal 
system  of  laws :  but,  for  reasons  now  long  forgotten,  par- 
ticular counties,  cities,  towns,  manors,  and  lordships,  were 
indulged  with  the  privilege  of  abiding  by  their  own  cus- 
toms, in  contradistinction  to  the  rest  of  the  nation  at  large, 
which  privilege  is  coofirmed  to  them  by  several  acts  of 
parliament  (y). 

QSoch  is  the  custom  of  gavelkind  in  Kent,  and  some 
other  parts  of  the  kingdom  {h\  (though  perhaps  it  was 
also  general  till  the  Norfnan  conquest,)  which  ordains, 
among  other  things,  that  not  the  eldest  son  only  of  the 
fiither  succeeds  to  his  inheritance,  but  all  the  sons  alike : 
and  that,  though  the  ancestor  be  attainted  and  hanged, 
yet  the  heir  shall  succeed  to  his  estate,  without  any  es- 
cheat to  the  lord.  Such  is  the  custom  that  prevails  in 
divers  antient  boroughs,  and  therefore  called  borough- 
English,  that  the  youngest  son  shall  inherit  the  estate,  in 
preference  to  all  bis  elder  brothers.  Such  is  the  custom 
in  other  boroughs  that  a  widow  shall  be  entitled,  for  bw 
dower,  to  all  her  husband's  lands ;  whereas,  at  the  com- 
mon law,  she  shall  be  endowed  of  one-third  part  only. 
Soch  also  are  the  special  and  particular  customs  of  manors, 

(/)Co.Litt.llOb.  I.e.  It  tHM.4.e.  I. 

<t)  Msf.  Cut.  9  IIm.  9.  c.  0  i  1  (*)  C*.  Utt.  140«. 

£dw.  a,  M.  S.  c  9;  14  E4w.  3,  m. 
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[[of  which  every  one  has  more  or  less,  and  which  bind  all 
the  copyhold  and  customary  tenants  that  hold  of  the  said 
manors.  Such,  lastly,  are  many  particular  customs  within 
the  city  of  London,  with  regard  to  trade,  apprentices, 
widows,  orphans,  and  a  variety  of  other  matters.  All  these 
are  contrary  to  the  general  law  of  the  land,  and  are  good 
only  by  special  usage ;  though  the  customs  of  London  are 
also  confirmed  by  act  of  parliament  (i).]] 

To  this  head  has  sometimes  been  referred  (J)  that  branch 
of  the  law  which  comprises  certain  rules  relative  to  bills  of 
exchange,  partnership,  and  other  mercantile  matters,  and 
which  is  generally  denominated  the  custom  of  merchants. 
As  its  character,  however,  is  not  local,  nor  its  obligation 
confined  to  a  particular  district,  it  cannot  with  propriety 
be  considered  as  a  custom  in  the  technical  sense  to  which 
we  now  refer  (k).  It  is,  in  truth,  only  a  part  of  the  gene- 
ral law  of  England  (/) ;  and  is  distinguished  by  a  separate 
name  only  because  it  applies,  to  the  particular  subjects  in 
question,  principles  difierent  from  those  which  the  common 
law  ordinarily  recognizes,  and  because  these  principles 
were  engrafted  into  our  municipal  system  by  gradual 
adoption  from  the  iex  mercatoria  (m),  or  general  body  of 
European  usages  in  matters  relative  to  commerce. 

Upon  the  same  principle  we  must  exclude  from  the 
technical  idea  of  a  custom  the  mere  usages  of  particular 
trades,  when  not  restrained  to  some  particular  limit  in 
point  of  place,  as  opposed  to  the  realm  at  large.  If  there 
be  any  such  usage  of  immemorial  observance,  and  authen- 
ticated by  judicial  decision,  it  will  form,  according  to  our 
definitions,  part  of  the  general  law  of  England  ;  if  there  be 
any  sanctioned  by  act  of  parliament,  it  will  constitute  part 

(i)  The  City  of  London's  caie,  8  E«st  India  Company,  2  Burr.  1226; 

Rep.  126;   The  King  v.  Bagabaw.  1  Bl.  Rep.  299,  S.  C. ;  2  loU.  58; 

Cro.  Car.  347.  Stone  «.  Rawlinson,  Willea.  561. 
(J)  1  Bl.  Com.  75.  (m>  The  Ut  mercatoria,  or  law  met' 

(k)  Co.  Liu.  115  b.  chant,  it  mentioned  in  tome  of  our 

(<)  Per  Holt,  C.J..Hussey  p.  Jacob,  earlier  tUtutes;  vide  27  Edw.  3,  at. 

Ld.  Raym.  88 ;  per  FoMer,  J.,  Edie  «.  2,  c  8. 19, 20. 
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of  the  sUtate  law ;  but  for  the  rest,  the  want  of  any  pecu- 
liar locality  determines  them  to  be  no  customs,  and  they  are 
ooDsequently  no  rules  of  law  at  all.  Yet  as  matters  of  fact 
they  often  fall  under  the  notice  of  our  courts  of  justice, 
and  are  very  necessary  to  be  considered  ;  for  as  the  preva- 
lence of  any  certain  course  of  dealing  among  men  leads  to 
the  presumption  that  in  particular  instances  they  intended 
to  conform  to  it,  the  existence  of  such  usages  as  these  may 
often  bear  materially  or  even  conclusively  upon  the  ques- 
tion, whether  an  implied  contract  was  entered  into  between 
certain  parties,  and  also  upon  the  question  in  what  sense 
their  express  contract  was  designed  to  be  understood. 

The  rules  relating  to  particular  customs  regard  either 
the  proof  of  their  existence,  or  their  allowance  as  good  and 
legal,  when  proved.  And  first  we  will  consider  the  rules 
of  proof. 

As  to  the  modes  of  descent  in  gavelkind,  and  borough- 
English,  the  law  takes  particular  notice  of  them  (n),  and 
there  is  no  occasion  to  prove  that  such  customs  actually 
exist,  bat  only  that  the  lands  in  question  are  subject 
thereto.  All  other  private  customs  must  be  particularly 
pleaded  (o),  and  as  well  the  existence  of  such  customs  must 
be  shown,  as  that  the  thing  in  dispute  is  within  the  custom 
alleged.  [The  trial  in  both  cases  (both  to  show  the  exist- 
ence of  the  custom,  as,  "  that  in  the  manor  of  Dale,  lands 
thai!  descend  only  to  the  heirs  male,  and  never  to  the  heirs 
female ;"  and  also  to  show  "  that  the  lands  in  question  are 
within  that  manor")  is  by  a  jury  of  twelve  men,  and  not  by 
the  judges;  except  the  same  particular  custom  has  been 
before  tried, determined,  and  recorded  in  the  same  court(p). 

The  customs  of  London  differ  from  all  others  in  point  of 

trial :  for,  if  the  existence  of  the  custom  be  brought  in 

question,  it  shall  not  be  tried  by  a  jury,  but  by  a  certificate 

from  the  lord  mayor  and  aldermen  by  the  mouth  of  their 

recorder  (9) ;  unless  it  be  such  a  custom  as  the  corpora- 

(a)  Os.  Lkt.  176}  30  Hm.  e.  10,  (f)  ApyltiM  ».  SieagkioQ.  Cro. 

Sl|  vidtiM.nid.t.«.l,cl8.  Cm.610;  vUsPlMMNr».B«MkMB, 

(•)  Utt^MA.  1  B«fr.S48;  Blsevidm •. BsvUm, 

(^)  Dr.aa4  8l.l,IO.  Dm^ITS. 
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Qtion  ia  itself  interested  in,  as  a  right  of  takin^r  toll,  &c. 
for  then  the  law  permits  them  not  to  certify  on  their  own 
behalf(r). 

When  a  custom  is  actually  proved  to  exist,  the  next 
inquiry  is  into  the  legality  of  it ;  for,  if  it  is  not  a  good 
custom,  it  ought  to  be  no  longer  used ;  "  Malu»  usut  abo' 
Undus  est*'  is  an  established  maxim  of  the  law  («).]] 

As  to  the  validity  of  a  custom,  the  following  rules  are 
established  :  Ql.  It  must  have  been  used  so  long,  that  the 
memory  of  man  runneth  not  to  the  contrary.]]  Upon  this 
subject,  however,  it  is  material  to  recollect  what  has  been 
before  laid  down,  that  the  time  of  memory  as  regards  the 
validity  of  a  custom,  or  (as  it  is  sometimes  expressed)  the 
time  of  legal  memory,  has  received  a  peculiar  technical 
limitation,  and  refers  to  so  remote  a  date  as  the  first  year 
of  the  reign  of  King  Richard  the  First.  So  that  if  an 
usage  can  be  shown  to  have  first  commenced  at  any  time 
since  that  era,  it  is  void  as  a  custom  ;  though,  in  the  ab- 
sence of  such  proof,  its  observance  for  a  long  time,  and  as 
far  back  as  the  evidence  reaches,  will  amount  to  presump- 
tive proof  of  its  having  prevailed  during  the  whole  period 
of  legal  memory  (0.  It  is  important  aUo  to  remark  on 
the  other  hand,  that  this  principle,  by  which  a  custom  is 
required  to  be  immemorial,  is  materially  qualified  in  many 
cases  by  a  recent  statute,  2  &  3  Will.  IV.  c.  71;  which, 
as  to  customary  and  prescriptive  claims  of  rights  to  be 
exercised  over  the  lands  of  other  persons,  (such  as  rights 
of  common,  or  way,  or  the  like,)  provides  that  they  shall  be 
considered  as  sufficiently  established  by  an  uninterrupted 
enjoyment  as  of  right,  in  some  cases  for  thirty,  in  others 
for  twenty  years,  and  shall  not  be  defeated  (where  such 
enjoyment  can  be  proved)  by  showing  that  they  com- 
menced within  the  time  of  legal  memory  (u). 

[[2.  It  must  have  been  continued.  Any  interruption 
would  cause  a  temporary  ceasing :  the  revival  gives  it  a 

(r)  Day  v.  Savadge.  Hob.  85.  (u)  Et  vide  2  &  3  Will.  4,  c  100, 

(«)  Liu.  $  212  ;  4  Io»l.  274.  for  »horteaiog  tl)e  time  required  for  es* 

(t)  Rex  *.  Jolliffe,  2  Uara.  &  Cres.  ublishiog  a  ojudus,  or  an  exemptioo 

64*  froiu  tithes. 
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Qnew  beginning,  which  will  be  within  time  of  memory, 
mnd  thereupon  the  custom  will  be  void.  But  this  must 
be  understood  with  regard  to  an  interruption  of  the  right ; 
for  an  interruption  of  the  poiseition  only  for  ten  or  twenty 
years  will  not  destroy  the  custom  (»).  As  if  the  inhabi- 
tants of  a  parish  have  a  customary  right  of  watering  their 
cattle  at  a  certain  pool,  the  custom  is  not  destroyed, 
though  they  do  not  use  it  for  ten  years ;  it  only  becomes 
more  difficult  to  prove  :  but  if  the  right  be  any  how  dis- 
continued for  a  day,  the  custom  is  quite  at  an  end. 

3.  It  must  have  been  peaceable,  and  acquiesced  in  ;  not 
subject  to  contention  and  dispute  (tr).]]  For  customs  seem 
to  derive  their  authority  from  their  allowance  at  some 
remote  period,  by  common  consent  (x):  and  where  the 
l>  or  usage  has  been  immemorially  disputed,   the 

( ■  of  this  consent  is  wanting. 

Q4.  Customs  must  be  reasonable  (y) ;  or  rather,  taken 
negatively,  they  must  not  be  unreasonable.  Which  is  not 
always,  as  Sir  Edward  Coke  says  (z),  to  be  understood  of 
every  unlearned  man's  reason,  but  of  artificial  and  legal 
reason,  warranted  by  authority  of  law.  Upon  which  ac- 
count a  custom  may  be  good,  though  the  particular  reason 
of  it  cannot  be  assigned  ;  for  it  sufficeth,  if  no  good  legal 
reason  can  be  assigned  against  it.  Thus  a  custom  in  a 
parish,  that  no  man  shall  put  his  beasts  into  tlie  common 
till  the  third  of  October,  would  be  good  ;  and  yet  it  would 
be  hard  t<>  show  tlie  reason  why  that  day  in  particular  is 
fixed  u{K>n,  rather  than  the  day  before  or  af\er.  But  a 
custom,  that  no  cattle  shall  be  put  in  till  the  lord  of  the 
manor  has  first  put  in  his,  is  unreasonable,  and  therefore 
bad  :  for  peradventure  the  lord  will  never  put  in  his,  and 
then  the  tenants  will  lose  all  their  profits  (a). 

6.  Customs  ought  to  be  certain  {b).  A  custom,  that  lands 

(»)  C*.  Lilt.  1 14.  JooM  t.  Waltrt.  S  Tyr.  361  ;  Tajlor 

(v)  Ibid.  t.  Uvvty.  7  Ad.  h.  Kl.  409. 

(i)  Vide  MfL  p.  63.  (s)  Co.  Uu,  92. 

(V)  Ymt  Boak.S  U«.4.  19}  LHu  (a)  Co.  Cepyk.  $  33. 

u2n,  WilkM  •.  BwidbwH.  I  Wlk.  (ft)  1    Kelt.  Abr.  666  ;    S«%   *. 

63 ;   fi«ll  «.  WmMI,  WUks,  lOt ;  lUtbiaw*.  2  T.   R.  766  ;    S«wl  •. 

ilovgbtea,  I  ll«o.  Bl.  61. 
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Qshall  descend  to  the  inoct  worthy  of  the  owner's  blood, 
is  void  ;  for  how  shall  this  worth  be  determined  ?  but  a 
custom  to  descend  to  the  next  male  of  the  blood,  exclu- 
sive of  females,  is  certain  and  therefore  good  (e).  A  cus- 
tom to  pay  two-pence  an  acre  in  lieu  of  tithes,  is  good  ; 
but  to  pay  sometimes  two-pence,  and  sometimes  three- 
pence, as  the  occupier  of  the  land  pleases,  is  bad  for  its 
uncertainty.  Yet  a  custom,  to  pay  a  year's  improved 
value  for  a  fine  on  a  copyhold  estate,  is  good  ;  though  the 
value  is  a  thing  uncertain  :  for  the  value  may  at  any  time 
be  ascertained  :  and  the  maxim  of  law  is,  id  cerium  estf 
quod  cerium  reddi  potest. 

6.  Customs,  though  established  by  consent,  must  be 
(when  established)  compulsory  ;  and  not  left  to  the  option 
of  every  man,  whether  he  will  use  them  or  no.  Therefore, 
a  custom,  that  all  the  inhabitants  shall  be  rated  toward 
the  maintenance  of  a  bridge,  will  be  good  ;  but  a  custom, 
that  every  man  is  to  contribute  thereto  at  his  own  plea- 
sure, is  idle  and  absurd,  and  indeed  no  custom  at  all. 

7.  Customs  must  be  also  consistent  with  each  other: 
one  custom  cannot  be  set  up  in  opposition  to  another  (rf). 
For  if  both  are  really  customs,  then  both  are  of  equal  an- 
tiquity and  both  established  by  mutual  consent ;  which  to 
say  of  contradictory  customs  is  absurd.]]  Therefore,  if 
one  man  should  allege  that  as  a  fisherman  he  is  entitled 
by  the  custom  of  a  certain  place,  to  dry  his  nets  upon 
another's  land  (which  in  favour  of  fishing  and  navigation 
is  a  reasonable  usage  (c),)  the  other  could  not  claim  a  right 
by  custom  to  remove  the  nets  when  so  placed ;  for  these 
two  contradictory  customs  cannot  both  be  good,  nor  both 
stand  together.  He  ought  rather  to  deny  the  existence  of 
the  former  custom. 

8.  It  is  also  a  rule  that  [[customs,  in  derogation  of  the 
common  law,  must  be  construed  strictly  (/).     Thus,  by 

(e)  1  Roll.  Abr.  565.  clifie,  1  Bok  &  Pul.  282. 

(d)  Aldred't  cue.  9  Rep.  58  b  ;  («)  1  Rol.  Ab.  560. 

Keochin  v.  Knight,  1  Wib.  253  ;  1  (/)  Artburv.  Bokenham,  II  Mod. 

Bl.  Rep.  49,  S.  C. ;  Parkin  v.  Rad-  161 ;  Deoo  v.  Spray,  1  1 .  R.  466. 
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Qthe  custom  of  gavelkind,  an  infant  of  fifteen  yeani  may, 
by  one  speciea  of  conveyance,  (called  a  deed  of  feoffment,) 
convey  away  his  lands  in  fee  simple,  or  for  ever.  Yet  this 
costom  does  not  impower  him  to  use  any  other  convey- 
ance, for  the  custom  must  be  strictly  pursued.]]  How- 
ever, if  there  is  a  custom  in  a  manor  that  a  man  may 
convey  his  copyhold  in  fee  simple,  it  will  also  enable  him 
to  convey  for  life,  or  any  other  estate ;  for  the  less  is  im- 
plied in  the  greater,  and  though  customs  must  be  strictly, 
yet  they  need  not  in  every  case  be  literally,  construed  (g). 

9.  Lastly,  it  is  to  be  understood  that  no  custom  can 
prevail  against  an  express  act  of  parliament  (A).  Therefore, 
where  an  act  has  directed  that  every  pound  throughout  the 
kingdom  shall  contain  sixteen  ounces,  a  custom  that  every 
pound  of  butter  sold  in  a  certain  market  shall  weigh 
eighteen  ounces  is  void  (t).  And  thus  much  for  the  second 
part  of  the  Uges  non  icriptay  or  those  particular  customs 
which  affect  particular  persons  or  districts  only. 

[[III.  The  third  branch  of  them  are  those  peculiar  laws 
which  by  custom  are  adopted  and  used  only  in  certain 
peculiar  courts  and  jurisdictions.  And  by  these  we  are  to 
understand  the  civil  and  canon  laws  (A). 

It  may  seem  a  little  improper  at  first  view  to  rank  these 
laws  under  the  head  of  Uget  non  »cript<p,  or  unwritten 
laws,  seeing  tbey  are  set  forth  by  authority  in  their  pan- 
dects, their  codes,  and  their  institutions  ;  their  councils, 
decrees,  and  decretals ;  and  enforced  by  an  inmiense  num- 
ber of  expositions,  decisions  and  treatises  of  the  learned  in 
both  branches  of  the  law.  But  this  is  done  afler  the  ex- 
ample of  Sir  Matthew  Hale  (/),  because  it  is  most  plain, 
that  it  is  not  on  account  of  their  being  written  laws  that 
either  the  canon  law,  or  the  civil  law,  hare  any  obligation 

(f)  Co.  Cop.  )  93.    Tbw  liaito.  (k)  Co.  Liu.  US* }  Noblot.Dv 

tioQofiUniloitMlkodbjrMr.jM.  nll.3  T.  R.27I. 

tki  Celoriago.  vUo  CoMdgo't  BiMk.  (  0  Noblo  ».  Uarall.  3  T.  R.  S71. 

I  vol.  p^  79  I  «i  fUs  Dmw  ff.  («)  HiM.  C.  L.  c  3. 


Spnjr.  1  T.  R.  468.  (0  IMd. 
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[[within  this  kingdom  :  neither  do  their  force  and  efficacy 
depend  upon  their  own  intrinsic  authority,  which  is  the 
case  of  our  written  laws,  or  acts  of  parliament  They  bind 
not  the  subjects  of  England  :  because  their  materials  were 
collected  from  popes  or  emperors  ;  were  digested  by  Jus- 
tinian, or  declared  to  be  authentic  by  Gregory.  These 
considerations  give  them  no  authority  here  ;  for  the  legis- 
lature of  England  doth  not,  nor  ever  did,  recognize  any 
foreign  power  as  superior  or  equal  to  it  in  this  kingdom, 
or  as  having  the  right  to  give  law  to  any,  the  meanest,  of 
its  subjects.  But  all  the  strength  that  either  the  papal  or 
imperial  laws  have  obtained  in  this  realm,  or  indeed  in 
any  other  kingdom  in  Europe,  is  only  because  they  have 
been  admitted  and  received  by  immemorial  usage  and 
custom  in  some  particular  cases,  and  some  particular 
courts  ;  and  then  they  form  a  branch  of  the  leges  non 
$cript(tf  or  customary  laws ;  or  else  because  they  are  in 
some  other  cases  introduced  by  consent  of  parliament,  and 
then  they  owe  their  validity  to  the  leges  scriptre,  or  statute 
law.  This  is  expressly  declared  in  those  remarkable  words 
of  the  statute  26  Hen.  VIII.  c.  21,  addressed  to  the  king's 
royal  majesty  :  "  This  your  grace's  realm,  recognizing  no 
"  superior  under  God  but  only  your  grace,  hath  been  and 
"  is  free  from  subjection  to  any  man's  laws,  but  only  to 
"  such  as  have  been  devised,  made  and  ordained  within 
"  this  realm,  for  the  wealth  of  the  same  ;  or  to  such  other 
"  as,  by  sufferance  of  your  grace  and  your  progenitors,  the 
"  people  of  this  your  realm  have  taken  at  their  free  liberty, 
"  by  their  own  consent,  to  be  used  among  them  ;  and  have 
**  bound  themselves  by  long  use  and  custom  to  the  ob- 
"  servance  of  the  same ;  not  as  to  the  observance  of  the 
'*  laws  of  any  foreign  prince,  potentate,  or  prelate ;  but  as 
"  to  the  customed  and  antient  laws  of  this  realm,  originally 
"  established  as  laws  of  the  same,  by  the  said  sufferance, 
"  consents,  and  custom  ;  and  none  otherwise." 

By  the  civil  law,  absolutely  taken,  is  generally  under- 
stood the  civil  or  municipal  law  of  the  Roman  empire,  as 
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Qcomprised  in  the  Institutes,  the  Code,  and  the  Digests  of 
the  Emperor  Justinian,  and  the  Novel  Constitutions  of 
himself  and  some  of  his  successors.  Of  which,  as  there 
will  frequently  be  occasion  to  cite  them,  by  way  of  illus- 
trating our  own  laws,  it  may  not  be  amiss  to  give  a  short 
and  general  account  (m). 

The  Roman  law  (founded  first  upon  the  regal  constitu- 
tions  of  their  antient  kings,  next  upon  the  twelve  tables  of 
the  decemviri,  then  u[)on  the  laws  or  statutes  enacted  by 
the  senate  or  people,  the  edicts  of  the  praetor,  and  the 
respomm  pntdemtum,  or  opinions  of  learned  lawyers,  and 
lastly  upon  the  imperial  decrees,  or  constitutions  of  suc- 
ceasire  emperors,)  had  grown  to  so  great  a  bulk,  or,  as 
Livy  expresses  it  (»),  "  tarn  immensus  aliantm  super  alias 
aeervaiarum  iepam  cmmuius"  that  they  were  computed  to 
be  many  camels'  load  by  an  author  who  preceded  Justi- 
nian (o).  This  was  in  part  remedied  by  the  collections  of 
three  private  lawyers,  Gregorius,  Hermogenes,  and  Papi- 
rios ;  and  then  by  the  Emperor  Theodosius  the  Younger, 
by  whose  orders  a  code  was  compiled  a.d.  438,  being  a 
methodical  collection  of  all  the  imperial  constitutions  then 
in  force :  which  Theodosian  code  was  the  only  book  of 
civil  law  received  as  authentic  in  the  western  part  of  Eu- 
rope till  many  centuries  after ;  and  to  this  it  is  probable 
that  the  Franks  and  Goths  might  frequently  pay  some  re- 
gard, in  framing  legal  constitutions  for  their  newly  erected 
kingdoms :  for  Justinian  commanded  only  in  the  eastern 
remains  of  the  empire ;  and  it  was  under  his  auspices  that 
the  present  body  of  civil  law  was  compiled  and  finished 
by  Tribonian  and  other  lawyers,  about  the  year  633. 

This  consists  of,  1.  The  Institutes,  which  contain  the 
elements  or  first  principles  of  the  Roman  law,  in  four  books. 
2.  The  Digests,  or  Pandects,  in  fifty  books ;  containing  the 


(m)  a  mon  uaftt  Smmtuim  m  UMvo«ks«rBy«kanlkMCk,H«uMeciM, 

tli«  Mbj«et  will  ba  tmmi  la  KtM't  tmi  Paiklsr. 

Cwn.  (LvcL,  ■till.).   wIm  tthn  iIm  (■)  L.  3.  c.  94. 

•tadral  It  rt«il  Uw  to  Viaaia*  aa  Ika  (•)  Ta%toi't  KImmbU  of  Civil  Law. 

laaiiiam.    VaaC  aa  Um  Paadacta,  17. 
FM«i«  aa  Um  Cada,  aad  gaaanllj  to 
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[[opinions  and  writings  of  eminent  lawyers,  digested  in  a 
systematical  method.  3.  A  New  Code,  or  collection  of  im- 
perial constitutions,  in  twelve  books ;  the  lapse  of  a  whole 
century  having  rendered  the  former  code  of  Theodosius 
imperfect.  4.  The  Novels,  or  new  constitutions,  posterior 
in  time  to  the  other  books,  and  amounting  to  a  supplement 
to  the  code ;  containing  new  decrees  of  successive  empe- 
rors, as  new  questions  happened  to  arise.  These  form  the 
body  of  Roman  law,  or  corpus  Juris  civilis,  as  published 
about  the  time  of  Justinian ;  which,  however,  fell  soon  into 
neglect  and  oblivion,  till  about  the  year  1130,]]  when  the 
policy  of  the  Roman  ecclesiastics  began  to  give  new  vogue 
and  authority  to  the  civil  law,  introduced  it  into  several 
nations,  and  occasioned  that  mighty  inundation  of  volu- 
minous comments,  with  which  this  system  of  law.  more 
than  any  other,  is  now  loaded. 

QThe  canon  law  (/?)  is  a  body  of  Roman  ecclefeiastical 
law,  relative  to  such  matters  as  that  church  either  has,  or 
pretends  to  have,  the  proper  jurisdiction  over.  This  is  com- 
piled from  the  opinions  of  the  antient  Latin  fathers,  the 
decrees  of  general  councils,  and  the  decretal  epistles  and 
bulles  of  the  holy  see ;  all  which  lay  in  the  same  disorder 
and  confusion  as  the  Roman  civil  law,  till,  about  the  year 
1151,  one  Gratian,  an  Italian  monk,]]  in  imitation  of 
Justinian's  Pandects,  [[reduced  the  ecclesiastical  consti- 
tutions also  into  some  method,  in  three  books,  which  he 
entitled  Concordia  Discordantium  Canonum,  but  which 
are  generally  known  by  the  name  of  Decretum  Gratiani. 
These  reached  as  low  as  the  time  of  Pope  Alexander  III. 
The  subsequent  papal  decrees,  to  the  pontificate  of  Gregory 
IX.,  were  published  in  much  the  same  method,  under  the 
auspices  of  that  pope,  about  the  year  1230,  in  five  books, 
entitled  Decretalia  Gregorii  Noni.  A  sixth  book  was 
added  by  Boniface  VIII.  about  the  year  1298,  which  is 
called  Sexttu  Decretalium.    The  Clementine  constitutions, 

(p)  A  disquUilioo  oo  this  subject.  Law,  4lh  vol.  chapters  ixiv.  nv. ;  et 
ioclndiog  oar  national  canon  law,  vide  Robertson's  Chas.  V.  vol.  i.  n. 
will  be  found  in  Reeves'  Hisu  Eng.      24. 
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[|or  decrees  of  Clement  V.,  were  in  like  manner  authenticated 
in  1317,  hy  his  successor  John  XXII.,  who  also  published 
twenty  coiihtitutions  of  his  own,  called  the  £xtranagantet 
JoanniSf  all  which  in  some  measure  answer  to  the  novels 
of  the  civil  law.    To  these  have  been    '  Ided  some 

decrees  of  later  popes,  in  five  books,  cah  /  Kwaguntet 
Comwmme$ :  and  all  these  together,  Gratian's  Decree,  Gre- 
gory's Decretals,  the  Sixth  Decretal,  the  Clementine  Con- 
stitutioos,  and  the  Extravagants  of  John  and  his  succes- 
sors, form  the  corpus  juris  canonici,  or  body  of  the  Roman 
canon  law. 

Besides  these  pontifical  collections,  which,  during  the 
times  of  popery,  were  received  as  authentic  in  this  island, 
as  well  as  in  other  parts  of  Christendom,  there  is  also  a 
kind  of  national  canon  law,  composed  of  legatine  and  prO' 
vincial  constitutions,  and  adapted  only  to  the  exigencies 
of  this  church  and  kingdom.  The  legatine  constitutions 
were  ecclesiastical  laws,  enacted  in  national  synods,  held 
under  the  Cardinals  Otho  and  Othobon,  legates  from  Pope 
Gregory  IX.  and  Pope  Clement  IV.  in  the  reign  of  King 
Henry  III.  about  the  years  12*20  and  1268.  The  provincial 
constitutions  (9)  are  principally  the  decrees  of  provincial 
synods,  held  under  divers  archbishops  of  Canterbury,  from 
^  ^en  Langton,  in  the  reign  of  Henry  III.,  to  Henry 
iiele,  in  the  reign  of  Henry  V.;  and  adopted  also  by 
the  province  of  York  (r)  in  the  reign  of  Henry  VI.  At 
the  dawn  of  the  reformation,  in  the  reign  of  King  Henry 
VIII.,  it  was  enacted  in  parliament («)  that  a  review 
should  be  had  of  the  canon  law ;  and,  till  such  review 
should  be  made,  all  canons,  constitutions,  ordinances,  and 
synodals  provincial,  being  then  already  made,  and  not 
repugnant  to  the  law  of  the  land  or  the  king's  prerogative, 

(f)  Oa  tkb  mh^  Lya4««dt'»  and  coilraMd  by  I  Flit.  e.  I);  97 

PivriacMl*  Is  Um  ckM wwfc  of  Mtlw.  Ilta.  8.  e.  15  {  S6  Hen.  8,  c.  16 }  tad 

rity :  «•  iIm  Mcoaal  of  it  la  Hmvw'  3  &  4  Ed.  8,  t.\\\  (vida  Middlalaa 

HiacEaf.Uw.  41I1V0I.  p.  117  r  "  <^-  Craft.  Sin.   1080;    3  Alk.  6M, 

(r)  Buro't  \.it\.  Law,  picf  ()(1B.)  Tka  ibraa  l*M  Milulat  bowatrar 

(1)  SttU  M  Uaa.i,  e.  10,  (r««iv«d 
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[[should  still  be  used  and  executed.]]  And,  as  no  such 
review  has  yet  been  perfected  (0»  upon  this  enactment 
now  depends  the  authority  of  the  canon  law  in  England, 
the  limitations  of  which  appear  upon  the  whole  to  be  as 
follows,  that  no  canon,  contrary  to  the  common  or  statute 
law,  or  the  prerogative  royal,  is  of  any  validity  ;  that  sub- 
ject to  this  condition,  the  canons  made  anterior  to  the 
parliamentary  provision  above  mentioned,  and  adopted 
into  our  system  (for  there  are  some  which  have  had  no 
reception  among  us),  are  binding  both  on  clergy  and  laity; 
but  that  canons  made  since  that  period,  and  having  no 
sanction  from  the  parliament,  are,  as  regards  the  laity  at 
least,  of  no  force  (u). 

As  for  those  canons  in  particular  which  were  enacted 
by  the  clergy  in  convocation  under  James  I.  in  the  year 
1603,  and  which  were  never  confirmed  in  parliament,  but 
sanctioned  by  the  king's  charter  only  (x),  Qit  has  been 
solemnly  adjudged  upon  the  principles  of  law  and  the 
constitution,  that  where  they  are  not  merely  declaratory  of 
the  antient  canon  law,  but  are  introductory  of  new  regu- 
lations, they  do  not  bind  the  laity,]]  whatever  regard  the 
clergy  may  be  bound  to  pay  them(y). 

[There  are  four  species  of  courts  in  which  the  civil  and 
canon  laws  are  permitted,  under  different  restrictions,  to 
be  used  :  1.  The  courts  of  the  archbishops  and  bishops, 
and  their  derivative  officers,  usually  called,  in  our  law, 
courts  Christian,  curia  Christianitatis,  or  the  ecclesiastical 
courts.  2.  The  military  courts.  3.  The  courts  of  admi- 
ralty.   4.  The  courts  of  the  two  universities.     In  all,  their 

(t)  Vide  WauoD't  CI.  Law.  eh.  iii.  Mon  v.  .^Uay.  7  Ad.  &  El.  305. 

p.  17,  3d  ed. ;  Buroel's  Hiu.  Rcforin.  (x)  Middleloo  v.  Croft,  Sin.  1057  ; 

vol.  ii.  p.  197.  2  Atk.  650. 

(m)  25  Heo.  8,  c.  19.  t.2,  7  ;  Caa-  (y)  Middleton  v.  Croft.  Sua.  1056, 

dity'a   caie,    5   Rep.  32  ;     12  Rep.  per  Loid  Hardwicke ;  More  v.  More, 

72 ;  Co.  LitU  344  a  ;  Pref.  to  Baro't  2  Atk.  158  ;  Bishop  of  St.  David's  v. 

Ecc.  Law  ;    Wolferstan  v.  Bishop  of  Lucy,  Carth.  485 ^   Rex  o.  Bishop  of 

LiDcolD,  2  WiU.  174;   Middletoo  t>.  Litchfield,  2  \V.  Bla.  968;    Pref.  to 

Croft.  Slra.  1056;   2  AiL  669;   AU  Bum's  Kcc.  Law. 


^  taCT.  111.]  OF  EMOLAND.  65 

[[reception  in  general,  and  the  different  degrees  of  that  re- 
crption,  are  grounded  entirely  upon  custom,  corroborated 
in  the  latter  instance  by  act  of  parliament,  ratifying  those 
charters  which  confirm  the  customary  law  of  the  univer- 
sities. The  more  minute  consideration  of  these  will  fall 
properly  under  that  part  of  these  Commentaries  which 
treats  of  the  jurisdiction  of  courts.  It  will  suffice  at  pre- 
sent to  remark  a  few  particulars  relative  to  them  all,  which 
may  serve  to  inculcate  more  strongly  the  doctrine  laid 
down  concerning  them. 

1.  And,  first,  the  courts  of  common  law  have  the  su- 
f  *  lency  over  these  courts:  to  keep  them  within 
i  i^dictions,  to  determine  wherein  they  exceed  them, 
to  restrain  and  prohibit  such  excess,  and,  in  case  of  con- 
tumacy, to  punish  the  officer  who  executes,  and  in  some 
cases  the  judge  who  enforces,  the  sentence  so  declared  to 
be  illegal  (a). 

2.  The  common  law  has  reserved  to  itsclQ  a  paramount 
authority  in  Qhe  exposition  of  all  such  acts  of  parliament 
as  concern  either  the  extent  of  these  courts  or  the  matters 
depending  before  them.  And  therefore,  if  these  courts 
either  refuse  to  allow  these  acts  of  parliament,  or  will  ex- 
pound  them  in  any  other  sense  than  what  the  common 
law  puts  upon  them,  the  king's  courts  at  W^estminster  will 
g^nt  prohibitions  to  restrain  and  control  them  (6). 

3.  An  appeal  lies  from  all  these  courts  to  the  sovereign, 
in  the  last  resort  (c);  which  proves  that  the  jurisdiction  ex- 
ercised in  them  is  derived  from  the  crown  of  England,  and 
not  for  any  foreign  potentate,  or  intrinsic  authority  of 
their  own.  And  from  these  three  strong  marks  and  en- 
signs of  superiority,  it  appears  beyond  a  doubt  that  the 
civil  and  canon  laws,  though  admitted  in  some  cases  by 
custom  in  some  courts,  are  only  subordinate,  and  UgetiiUt 

(«)  31mI.«SS{  EspMtoJMkis*.  (e)  At  le  tU  appMl  ffe*  Um  teel*. 

I  Htm.  Ac  Ctm,  6W ;  vM«  Bavmiia  MMiiral  imI  Muitet  coartt.  *id«  a  h 

V.  Sir  W.  8eoM.  S  Cmmp.  868.  3  Will.  4.  c  92  ;  3  &  4  Will.  4.  c.  41. 

(ft)  ll»U».MattW.7  Ad.  &  £1.781. 

vol..    I.  ,)f 
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£praviori  lege ;  and  that  thug  admitted,  restrained,  altered, 
new  'led,  they  are  by  no  n  ith 

us  a  '  ,  species  of  laws,  but  w  uir 

branches  of  the  customary  or  unwritten  laws  of  Eng- 
land Q  properly  called  the  ecclesiastical,  the  military,  the 
niurltlinc  and  the  acji(l(Mniciil  laws  of  this  realni  (d). 

[^Let  us  next  proceed  to  the  leges' scriptcB,  the  written  laws 
of  the  kingdom;  which  are  statutes,  acts,  or  edicts,  made 
by  the  sovereign,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal  and  commons  in  parlia> 
ment  assembled  (e).  The  oldest  of  these  now  extant,  and 
printed  in  our  statute  books,  is  the  famous  Magna  Charta, 
as  confirmed  in  parliament  9  Hen.  III.  (/) ;  though  doubt- 
less  there  were  many  acts  before  that  time,  the  records  of 
which  are  now  lost,  and  the  determinations  of  them  per- 
haps at  present  currently  received  for  the  maxims  of  the 
old  common  law.]] 

The  manner  of  making  these  statutes  will  be  better  con- 
sidered hereafter  when  we  examine  the  constitution  of 
parliament.  At  present  we  will  only  take  notice  of  the 
different  kinds  of  statutes;  and  of  the  rules  of  law  with 
regard  to  their  effect  and  construction  (g). 

(d)  Hale,  Hist.  C.  L.  c.  2  ;  1  B1.  tntieot  tUtules  are  railed  after  the 

Com.  84.     As  to  these  several  courts,  name  of  the  plare  where  the  parlia- 

vide  4  Inst.  123,  134,  321.  ment  was  held  that  made  them  ;  as  the 

(«)  The  Prince's  case,  8  Rep.  20.  statutes  of   Merton  and  Marleberge, 

(/)  The    statutes     from     Ma^a  of  Westminster,  Gloucester  and  Win- 

Charta  down  to  the  end  of  Edw.  2,  in-  Chester.     Others  are  denominated  en- 

eluding  also  some  which  (because  it  tirely  from  their  subject  ;  as  the  sta- 

ia  doubtful   to   which   of   the    three  tutes  of  Wales  and  Ireland,  the  arti- 

reigns  of  Hen.  3,  Eldw.  I,  or  Edw.  2,  culi  eleri,  and   the  prrrogatica  rtj^i$. 

to   aasigD   them)   are  termed    inctrti  Some  are  distinguished  by  their  initial 

Umporit,  compose    what    have    been  words,  a  method  of  citing  very  antient ; 

called  the  ViUra  Statula  ;  those  from  being  used  by  the  Jews  in  denomi- 

the  begiooing  of  the  reign  of  Edw.  3,  nating  the  books  of  the  Pentateuch  ; 

being  contradistinguished   by  the  ap-  by  the  Christian   Church  in  distin* 

pellationof  the  iVviNi  SiatMta.      Dwar-  guishing  their  hymns  and  divine  of- 

ris  on  Statutes,  626.  fires  ;  by  the  Romanists  in  describing 

(g)  The  method  of  citing  these  acts  their  papal  bulls  ;  and  in  short  by  the 

of  ptiliameat  is  various.    Many  of  our  whole  body  of  antient  civilians  and 
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First,  as  to  their  several  kinds.  Statutes  are  either 
public  or  pricfite.  A  public  act  is  an  universal  rule,  that 
regards  the  whole  community  :  and  of  this  the  courts  of 
law  are  bound  to  take  notice  judicially  and  ex  oj/icio : 
without  the  statute  being  particularly  pleaded,  or  formally 
set  forth  by  the  party  who  claims  an  advantage  under 
it  (A).  Private  acts  are  rather  exceptions  than  rules,  being 
those  which  only  o|>era(e  upon  particular  persons,  and  pri- 
▼ate  concerns :  such  as  the  Romans  entitled  senatus  decretOf 
in  contradistinction  to  the  senatus  consuUo,  which  regarded 
the  whole  community  (t) :  and  of  these  the  judges  are  not 
boand  to  take  notice,  unless  they  be  formally  shown  and 
pleaded.  Thus,  to  show  the  distinction,  the  statute  13 
Eliz.  c.  iO,  which  prevents  the  master  and  fellows  of  any 
college,  the  dean  and  chapter  of  a  cathedral,  or  any  other 
person  having  a  spiritual  living,  from  making  leases  for 
longer  terms  than  twenty-one  years,  or  three  lives,  is  a 
public  act  (A) ;  it  being  a  rule  prescribed  to  spiritual  persons 
in  general :  but  an  act  to  enable  the  Bishop  of  Chester 
to  make  a  lease  to  A.  B.  for  sixty  years,  which  is  other- 
wise beyond  a  bishop's  power  (/),  concerns  only  the  parties 
and  the  bishop's  successors,  and  is  therefore  a  private  act. 

eaaooMU.  amoog  wbom  thtt  natbod  b«M   belil  io  om  yetr.  we  uiually 

of  cttattea  gctMrally  prevailed,   not  aealioo  tut.  I  or  2.    Thus  the  Bill 

ealj  wiib  rrgaid  to  chapteri,  but  iD>  of  lligbia  i* cited.  a»  I  W.  &  M.  au), 

fcfior  aectioaa  alao ;  in  imiiauoo  ofall  e  3,  aigBifjriog  that  il  »  ibe  eecoMl 

wkidi  mm  aiill  call  mmm  of  oar  old  cbepMr,  or  ool,  of  tho  aoeood  atalttM, 

tUtolot  by  ibeir  loitial  wofdo,  m  ibo  ec  the  laws  mado  io  tbo  aeeood  aoa. 

aUlole  of  Qmm  tmptorn,  and  ibal  of  atoo  of  parliamcDt.  io  tl»«  firal  year  of 

Ctrtmwupteti  m^mtU.    Uut  tbo  OMat  Kiag  William  and  Queen  .Mary. 

•aaaJ  OMlbod  of  dliaf  tbon,  aafad*  (h)  Lord  Cromweira  caao.  4  Rep. 

.  ally  aiaco  ibe  tiaM  of  Edward  II..  ta  13  a  ;    Hollaod'a  caao.   ibtd.  76 a; 

by  oaninf  tbe  year  of  the  kiog't  reign  Kirk  v.  Nowill,  I  T.  II.  126 ;  Samael 

ta  wbicb  Ibe  aiatola  waa  isada.  loge-  ».  C*ant.  2  T.  R.  669. 

tbor  wiib  tbe  ebapiar,  or  partiealar  (<)  U ravin.  Orig,  1,  f  14. 

aet,  aeeotdiof  to  ita  aaaaatal  aaiar,  (b)  Hallaad'a  oaae.  uki  mftrm, 

aa.  9  Geo.  2,  c.  4.     for  all  ibo  sda  (f)  By  I  Bit.  e.  19.  a  biabop  cm 

of  MS  aaaiias  af  pariiaiMal  lakaa  Io*  fraat  ooly  for  t«anty*oM  yoai*  ar 

laibor  aaka  pwparly  bal  «M  alaiali  i  ibiaa  Uvea, 
aad  tbaufcia  vbaa  i«ro  aaaaioaa  bs*a 

p2 
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Of  private  acts,  some  are  localf  as  affecting  particular 
placet  only  ;  others  personal,  as  confined  to  particular 
persons.  Of  the  first  kind,  an  inclosure  act  is  an  example  ; 
of  the  second,  an  act  for  divorce  or  change  of  name.  With 
respect,  however,  to  the  distinction  between  public  or  pri- 
vate statutes,  it  is  to  be  observed,  tliat  in  many  acts,  which 
would  otherwise  have  been  of  the  latter  class,  an  express 
clause  is  now  usually  introduced  directing  that  they  shall 
be  considered  as  public  (m). 

Statutes  also  are  sometimes  described  as  declaratory, 
or  penal,  or  remedial,  according  to  the  different  nature  of 
their  objects  or  provisions.  Declaratory  statutes  are  where 
the  old  custom  of  the  kingdom  is  almost  fallen  into  disuse, 
or  become  disputable ;  in  which  case  the  parliament  has 
thought  proper,  in  perpetuum  rei  testimonium,  and  for 
avoiding  all  doubts  and  difficulties,  to  declare  what  the 
common  law  is  and  ever  hath  been.  Thus  the  statute  of 
treasons,  25  Edw.  III.  c.  2,  makes  not  any  new  species  of 
treasons  ;  but  only,  for  the  benefit  of  the  subject,  declares 
and  enumerates  those  several  kinds  of  offence,  which  before 
were  treason  at  the  common  law.  Penal  acts  are  those 
which  merely  impose  penalties  or  punishments  for  an 
offence  committed,  as  in  the  case  of  the  statutes  relative 
to  game.  Remedial  acts  are  such  as  supply  some  defect 
in  the  existing  law,  and  redress  some  abuse  or  inconve- 
nience with  which  it  is  found  to  be  attended,  without 
introducing  any  provision  of  a  penal  character ;  as  in  the 
case  of  the  late  statute  of  3  &  4  Will.  IV.  c.  105,  which 
introduces  various  improvements  in  the  law  relating  to 
dower.  But  it  is  not  every  statute  that  falls  within  one 
or  other  of  these  divisions  ;  for  some  combine  more  than  - 
one  of  these  objects,  and  others  have  objects  of  a  dif- 
ferent description.  There  is  also  a  distinction  of  acts  of 
parliament,  as  being  either  enlarging  or  restraining,  en- 

(«)  For  the  convenience  of  refer-  veral  aett-r'loeal  and  pertonnl  aeU  dt- 
eoce,  acts  are  also  now  divided  in  our  dared  public — private  printed  aett — 
printed  itatote  books  into  publie  ge-       and  privat*  act$  not  printed. 
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abUng  or  dualling,  acts.  Thus  the  32  Hen.  VIII.  c.  28, 
which  gave  buhops  and  other  sole  ecclesiastical  corpo- 
ratjons  (except  parsons  and  vicars)  a  more  ample  power 
of  making  leases  than  they  possessed  before,  is  called  an 
enabling  statute.  The  13  Eliz.  c.  10,  which  afterwards  im- 
posed the  limitations  above  noticed  as  to  the  making  of 
leases  by  ecclesiastical  persons,  is  described  as  a  restrain- 
ing or  disabling  statute  (n). 

Secondly,  In  interpreting  statutes  (as  well  as  in  declaring 
the  mie  of  the  common  law  (o),)  the  courts  are  governed 
by  former  adjudications  (/») ;  or,  in  the  absence  of  these, 
by  analogy  and  general  reasoning  {q).  But  many  specific 
roles  are  also  laid  down  for  their  guidance ;  and  principally 
these  which  follow. 

I.  A  statute  begins  to  operate  from  the  time  when  it 
receives  the  royal  assent,  unless  some  other  time  be  fixed 
by  the  act  itself  for  the  purpose  (r).  The  rule  on  this  sub- 
ject was  formerly  different ;  for  at  common  law  every  act 
of  parliament  which  had  no  provision  to  the  contrary,  was 
considered,  as  soon  as  it*  passed  (that  is,  received  the 
royal  ascent),  as  having  been  in  force  retrospectively  from 
the  first  day  of  the  session  of  parliament  in  which  it  passed, 
tboogfa  in  fact  it  might  not  have  received  the  royal  assent, 
or  even  been  introduced  into  parliament,  until  long  after 
that  day.  Thus  where  a  statute  provided  that  every  deed 
of  annuity  granted  after  the  passing  of  the  act  should  be 
inrolled  within  twenty  days  afler  execution,  and  the  act 
received  the  royal  assent  in  May,  1777,  but  the  session  had 
commenced  in  Octo)x*r,  177G,  an  annuity  deed,  executed  in 
January,  1777,  nearly  four  months  before  the  royal  asaent 
was  given,  was  adjudged  to  be  void  for  non-compliance 

(a)  C«.  Lau  44  b      •    •*>    ^oai.  Rnwiw.  14  Emi.  610.     D«il  wkm% 

>7'  ••  fi  9Mfum  bdbra  •  bill  lor  owtW 

(•)  Vkh  Mp.  pw  4«.  mlai  it.  MiradMad  ia  iIm  mm  im. 

(p)  VM«  ptr  Kmym,  Lmm  v.  ^m,  nmIvw  iIm  lejal  mhmm.  tkt 

HMpw.  «  T.  R.  924  i  Rci  •.  LMk  Uum  act  tahaa  a^ct  (aaUn  e«kar^ 

Waailea.  16  Eaat.  121.  viaa  pnM<i.  aad  aarapt  aa  lo  ps- 

(f )  Hak.  MC  askiaa,)  Inm  tha  aspinuaa  of  Um 

(r)  33  Oao.  3,  c  13 )   Nam  ».  fcmar ;  43  Gaa.  a.  c.  I<W. 
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with  the  provision  (r).  This  strange  principle,  however, 
though  rigidly  observed  for  centuries,  no  longer  prevails ; 
it  being  expressly  provided  by  33  Geo.  III.  c.  13,  that 
where  no  other  direction  is  given,  every  act  shall  be  con- 
sidered as  commencing  from  the  date  indorsed  upon  it  as 
the  date  of  its  receiving  the  royal  assent— a  manifest  im- 
provement, it  must  be  owned,  on  the  former  law,  though 
it  has  been  doubted  («)  (and  with  reason)  whether  even  the 
new  rule  is  placed  upon  the  right  basis,  and  whether  some 
fixed  and  reasonable  period  ought  not  always  to  be  inter- 
posed between  the  passing  of  an  act  and  the  time  of  its 
coming  into  operation,  so  as  to  give  the  subjects  of  the 
realm  an  opportunity  of  becoming  acquainted  with  its 
provisions  (/).  The  rule,  it  will  be  observed,  is  laid  down 
with  an  exception  of  the  case  where  the  period  of  com- 
mencement is  otherwise  fixed  by  the  statute  itself;  for  by 
force  of  an  express  provision,  or  even  by  necessary  con- 
struction from  the  nature  of  the  enactment,  the  operation 
of  a  statute  may  be  either  postponed  on  the  one  hand,  or 
have  a  retrospective  relation  on  the  other,  so  as  to  affect 
rights  which  had  vested  before  it  received  the  royal  assent, 
or  transactions  which  had  before  then  taken  place  («). 

2.  Statutes  are  to  be  construed  not  according  to  their 
mere  letter,  but  the  intent  and  object  with  which  they  were 
made  (x).  It  occasionally  happens  therefore  that  the  judges 
who  expound  them  are  obliged,  in  favour  of  the  intention, 
to  depart  in  some  measure  from  the  words.  And  this  may 
be  either  by  holding  that  a  case  within  the  words  is  not 
within  the  meaning,  or  that  a  case  not  within  the  words, 
is  within  the  meaning.    Thus  where  a  statute  provides 

(r)    Latlen  v.  Ilolmet,  4  T.  R.  a  sUlule  retnwpeelively,   vide  Free- 

660.  man  v.  Moyet.  1   Ad.  &  El.  338; 

(«)  Vide  Kent's  Comm.  Lect.  20;  Burn  v.  Carvalbo.  ibiJ.  896;  Hilch- 

Dwarris  on  Slats.  683.  cork  v.  Way.  6  Ad.  &  El.  943. 

(()    This   is   the   principle  of  the  (x)  Bar.  Ab.  Statute  (I).  S;  Strad- 

modern  French  law ;  vide  Code  Civil,  ling  v.  Morgan.  Flow.  205;  Rex  «. 

tit   Prelim.  Eveidon,  9  East,  101. 

(«)  Upon  the  subject  of  construing 
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that  all  who  shall  comiuit  a  certain  act  shall  be  deemed 
felons,  yet  a  niadmun  who  does  the  act  shall  not  be 
deemed  a  felon,  for  that  would  be  contrary  to  the  pre- 
tumable  intention  {y).  And  so,  on  the  other  hand,  where 
an  act  of  |>arliameot  gave  the  owners  of  inheritances  a 
remedy  by  action  against  such  tenants  holding  for  life  or 
years  as  should  commit  waste  (i.  e.  spoil  and  destruction), 
t  II  was  held  maintainable  against  a  tenant  holding 

L..  .  one  year  or  less,  for  so  the  law-makers  presumably 
designed  (z).  In  all  instances  where  the  strict  letter  of  the 
law*  is  thus  corrected  by  reference  to  its  intention,  the  con- 
struction is  said  to  be  by  equity  (a),  a  phrase  not  peculiar 
to  the  law  of  England,  but  used  by  foreign  jurists  in  the 
■ame  senae  (A).  Thus,  in  the  first  example,  the  case  would 
be  said  to  be  out  of  the  equity  of  the  act ;  in  the  second, 
to  be  within  its  equity  (c).  It  is  to  be  observed,  however, 
that  this  principle  of  equitable  construction  is  not  to  be 
carried  beyond  certain  bounds,  and  a  judge  is  not  at 
liberty,  in  favour  of  a  supposed  intention,  to  disregard  tlie 
express  letter  of  a  statute,,  where,  for  anything  that  ap- 
pears, the  wording  may  correspond  with  the  actual  design 
of  the  legislature — tlie  maxim  in  cases  of  this  description 
being  that  a  verbis  legis  nan  recedendum  est (</).  It  is  also 
important  to  remark,  that  the  rule  in  question  has  been 
applied  more  freely  to  the  antient  statutes  than  it  now 
is  to  those  of  more  modem  date,  which  are  interpreted 
somewhat  more  strictly,  and  with  closer  adherence  to  the 
li  itri  (Vi      For  f]).'  Ktvli-  of  framing  acts  of  parliament  has 

(y;  ration  I.  NiudU.  I'low.  40^.  («)  3  Bl.  Co«.  431.    Th«  latter 

(t)  Ibid.  467.  •tpMti«a  m  of  tnor*  faiuiliar  occur* 

(a)  IM.  405.  487 ;  Co.  Un.  34  rtort,  however,  ihaa  Um  fonnor. 

bl  1  Bl.  Cms.  03.    Th«  Mm  U  of  {4)  Ediich'a  caaa.  6  Rap.  118b. 

vatj  aailjr  oecarrceca  ia  oar  law  \  vida  El  vida  Ra«  *.  Great  BasUay,  10 

Bract,  lik  l.c.4.p.  3ai  lib.3,c.7.  Bars.  4  Cm.  690 i  Jooas  a.  Saiart. 

p.  33  b.  1  T.  K.  63. 

(*)    OiMiw  im  iCqaitala.  a.  3;  (•)  Par  Cderidia,  J.,  IUx».Gan|. 


J«r.  Us.  lib.  I.      Mr.  8  Ad.  &  lU.  1 18.     Et  vida  Ada* 
M.  tt,  33.  t.  lahibiiaou  of  Bristol,  2  Ad.  k  El. 
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Hielf  undergone  a  material  change — those  of  a  more  an- 
tient  era  bcin;:^  comparatively  short  and  general  in  their 
character,  while  the  latter  acts  are  expanded  into  minute 
detail,  and  intended  to  reach  every  specific  case;  and, 
therefore,  in  adopting  a  construction  not  in  strict  con- 
formity with  the  language  of  the  legislature,  there  is  more 
danger,  than  there  once  was,  of  going  beyond,  or  falling 
short  of,  its  real  intention. 

3.  Another  maxim  (and  one  that  may  often  serve  for 
our  guidance  in  the  application  of  the  last)  is,  that  in  the 
interpretation  of  statutes  in  general,  the  following  points 
arc  to  be  considered, — the  old  law,  the  mischief,  and  the 
remedy ;  that  is,  how  the  common  law  stood  at  the  making 
of  the  act,  what  the  mischief  was  for  which  the  common 
law  did  not  provide,  and  what  remedy  the  parliament  hath 
provided  to  cure  this  mischief  (/).  And  here  an  example 
may  again  be  found  in  the  restraining  statute  of  13  Eliz. 
c.  10.  By  the  common  law,  the  master  and  fellows  of  a 
college,  and  other  such  corporations,  might  let  as  long 
leases  as  they  thought  proper ;  the  mischief  was,  that  they 
let  long  and  unreasonable  leases,  to  the  impoverishment 
of  their  successors ;  the  remedy  applied  by  the  statute 
was  by  making  void  all  leases  made  by  them  for  longer 
terms  than  three  lives,  or  twenty-one  years.  Now  in  the 
construction  of  this  statute  it  is  held,  that  leases,  though 
for  a  longer  term,  made  by  the  master  and  fellows  of  a 
college  or  a  dean  and  chapter,  are  not  void  during  the 
continuance  of  the  master  or  the  dean,  for  the  act  was 
made  for  the  benefit  and  protection  of  the  successor  (^), 
and  the  mischief  is  therefore  sufficiently  suppressed  by 
vacating  them  after  the  determination  of  the  interest  of 
the  grantors ;  but  the  leases,  during  the  continuance  of  the 

395.  999-,   Rraodlio);  v.  BarriDgtoo,  BI.  Com.  87  ;  2  lott.  110. 

6  Barn.  &  Cre«.  475;  Hex  v.  loha-  (g)  Co.  LiU.  45.  d.(4),  by  Harg,; 

bitanit  of  Barfaam.  6  Baro.  &  Cres.  Bac.  Ab.Leates(H);  Magdalen  Cut- 

104  ;  Nolley  v.  Buck.  ib.  164.  lege  case.  1 1  Rep.  73  a. 
(/)   Heydon's  ca<ic,  3  Rep.  7  ;   I 
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grantors,  not  being  within  the  mischief,  are  not  within  the 
reroeHy  (A). 

4.  It  is  also  an  established  rule  that  remedial  statutes  are 
to  be  more  Uberally,  and  penal  more  strictly  construed (t). 

The  statute  of  Elizabeth  just  mentioned  may  again  serve 
as  an  example  ;  for  soon  after  it  was  made,  the  master  and 
fellows  of  Magdalen  College  granted  certain  premises  to 
the  queen,  her  heire  and  successors,  on  condition  that  she 
should  convey  the  same  to  a  certain  person  named  :  and 
it  was  contended  that  this  conveyance  was  not  restrained 
by  the  act ;  for  that  by  the  general  rule  of  law  the  kin<^  is 
not  bound  by  a  statute  unless  specially  mentioned,  which 
the  court  admitted  to  be  in  many  cases  true.  But  as  this 
was  a  remedial  act,  and  made  to  suppress  wrong,  it  was 
adjudged  that  it  should  bind  the  queen  (A).  As  to  the 
stricter  manner  in  which  a  penal  act  must  be  interpreted, 
we  may  resort  to  an  illustration  of  Lord  Bacon's,  that  if 
for  a  certain  offence  it  be  enacted  that  a  man  shall  lose  his 
right  hand,  and  some  offender  hath  had  his  right  hand  be- 
fore cut  off  in  the  wars,  he  shall  not  lose  his  left  hand,  but 
the  crime  shall  rather  pass  without  the  punishment  which 
the  law  assigned,  than  the  letter  of  the  law  shall  be  ex- 
tended (/).  This  distinction  applies,  it  will  be  observed, 
not  only  to  remedial  and  penal  statutes  properly  so  called, 
but  also  to  those  of  a  mixed  kind,  which  contain  both 
remedial  and  penal  provimooA  (m),  the  former  of  which  will 
be  construed  with  more  indulgence  than  the  latter.  To 
exemplify  this,  we  may  refer  to  a  decision  which  took 
place  on  the  9  Ann.  c.  14,  against  gaming.  That  statute 
.  that  if  any  person  shall  lose  at  any  time  or  sit- 
\  -  ^  i-.i  pounds,  and  shall  pay  it  to  the  winner,  he  may 
recover  it  back  within  three  months :  and  if  the  loser  does 
not  within  that  time,  any  other  person  may  sue  for  it  and 

(4)  1  Bl.  Cmi.  •?.  <0  Bm.  MsskM.  11. 

(0  IWa.  M.  (m)  Ptott  •.  8lMriA  of  I.a~L>ii, 

(A)Mafd4lMC«lhf«rMa.lllUp.  Pbw.  3«. 

71. 
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treble  the  ▼■Ine  besides.  An  action  being  brou<>;ht  to 
recover  back  a  Kum  which  had  been  won  and  paid,  the 
question  was  whether  the  money  waa  to  be  considered  as 
won  at  any  one  sitting,  so  as  to  fall  within  the  prohibition 
of  the  act,  there  having  been  an  interruption  to  the  play 
during  dinner.  And  the  court  held  ihe  affirmative,  be- 
cause the  action  was  not  brought  by  a  common  informer 
for  the  penalty,  but  by  the  loser  to  regain  his  money  ;  and 
so  far  as  his  reimbursement  was  concerned,  the  statute 
was  of  a  remedial  character  (n). 

6.  In  the  construction  of  a  statute  all  other  siuli  statutes 
ought  to  be  taken  into  consideration  as  have  bet  n  made  in 
pari  materia  (o).  Thus  by  7  Geo.  II.  c.  16,  ship-owners 
carrying  goods  are  not  to  be  responsible  for  losses  to  such 
goods,  incurred  (without  their  privity)  by  the  misconduct  of 
the  master  and  mariners,  to  any  greater  extent  than  the  va- 
lue of  the  ship,  with  alt  her  appurtenances,  and  the  freight. 
By  26  Geo.  111.  c.  86,  they  are  exempted  from  liability  for 
loss  incurred  by  robbery  of  any  persons  whatsoever,  farther 
than  the  value  of  the  ship,  with  all  her  appurtenanceg  and 
the  freight.  By  53  Geo.  111.  c.  159,  s.  1,  they  are  not  to  be 
answerable  for  losses  arising  from  any  act  done  without 
their  fault  or  privity,  beyond  the  value  of  the  ship  and 
freight.  Upon  the  last  act  a  question  arose,  whether  the 
owner  of  a  vessel  was  answerable  fur  the  value  of  certain 
fishing  stores  belonging  to  the  ship,  and  lost  by  an  acci- 
dental collision  at  sea  ;  and  the  court  held  him  answer- 
able, and  remarked,  that  in  subsequent  sections  of  the 
same  act,  and  also  in  the  two  preceding  acts,  which  were 
in  pari  materia,  the  words  used  were  ship  and  all  her  ap- 
purtenances, so  that  the  section  in  question  was  to  be  un- 
derstood as  if  the  words  with  all  her  appurtenances  were 

(n)  Bonn  v.  Booth,   W.   Black.  qni  tarn  v.Smith,  4  T.R.  419  ;  Durk 

1226.  r.  Addingtoo.  4  T.  R.  447  ;  Gale  v. 

(o)  Bac.  .^b.  Suuile  (I),  2,  3;  Laurie,  5  Barn.  &Cre*.  156. 
JoDca  V.  Sourt.  1  T.  R.  63 ;   King, 
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ased  therein,  tupposing  that  those  words  would  make  any 
diflereticM"  in  the  sense  (p).  This  rule,  it  will  be  observed, 
applies  wiiother  the  prior  statutes  are  referred  to  in  the 
statute  on  which  the  question  arises  or  not.  They  are 
considered  indeed  as  all  forming  one  continued  enact- 
ment (<7). 

6.  [[A  statute  which  treats  of  things  or  persons  of  an 
inferior  rank,  cannot  by  any  general  words  be  extended 
to  those  of  a  superior  (r).]]  And  therefore,  inasmuch  as 
the  statute  of  13  Eliz.  before  referred  to  applied  its  pro> 
hibition  to  **  masters  and  fellows  of  colleges,  deans  and 
chapters  of  cathedrals,  masters  of  hospitals,  parsons  and 
vicars,  or  any  other  having  any  spiritual  or  ecclesiastical 
livini;,"  a  bishop  was  held  not  to  be  included  within  its 
provisions ;  for  though  he  has  a  spiritual  living,  he  is  of 
higher  dignity  than  any  of  the  persons  enumerated (<). 

7.  Where  the  provision  of  a  statute  is  general,  every 

tV- 'lich  is  necessary  to  make  such  provision  effectual 

I  d  by  the  common  law  (<)•     And  therefore,  when 

any  thmg  is  commanded  or  prohibited,  though  only  in 
general  terms,  by  an  act  of  parliament,  and  no  reme<iy  is 
expressly  given  in  the  event  of  its  provision  being  violated, 
yet  is  the  party  who  sustains  an  injury  by  such  violation 
•  iititled  to  bring  an  action  for  his  private  relief;  and  if  the 
inifter  be  of  public  concern,  the  ofTender  shall  besides  be 
considered  as  guilty  of  a  misdemeanor,  and  liable  to  in- 
dictment accordingly  (m).  The  law  in  this  case  will  be  the 
same,  even  though  the  statute,  after  the  prohibition,  pro- 
ceeds by  a  separate  clause  to  annex  a  particular  pecuniary 
penalty  to  the  offence  if  committed  ;  for  that  will  not  take 

(p)  Gale  *.   iMutit.  &   Ram.  U  (l)  Bm.  Ab.  Sialatc(B). 

Cif*.lfl«.  («)<  ImI.  131.  163;  Tb«C«ater 

(f)  E»rt  of  AylMbsijf  ».  Prttboa.  Um  MsnbaitM.    10  Rep   7&b}    1 

1  t>wif.SO.  H«k.  P.  C.   171 ;   Rti  ».  Ilarrk,  4 

(r)  1  Bl.  Cm.  SS.  T.  R.  SOS ;  Rtt  *.  L*fioh««,  1  Mod. 

(•)   Arciibttkop    of    CMtrrbary't  71  ;    Canlta  r.   Grawtl  CooMlsry 

en*.  «  Rop.  46  b;  S  ll««v  (  ••p*sy,  6  Biog.  N.C.363. 
».  1)4. 
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away  the  other  remedieg  (p) ;  but  where  a  statute  merely 
inflicts  a  pecuniary  penalty  for  an  act  not  previously  un- 
lawful, and  contains  no  direct  prohibitory  clause,  no  indict- 
ment can  in  this  case  be  sustained  ;  the  only  remedy  is  to 
proceed  for  the  penalty  (z). 

8.  A  subsequent  statute  may  repeal  a  prior  one,  not 
only  by  express  provision  to  that  eflect,  but  by  necessary 
implication;  and  every  statute  is  a  repeal  by  in  '  *  ii 
of  a  precedent  statute,  so  far  as  it  is  contrary  th'  i, 

for  leges  posteriores  priores  ahrogant ;  consonant  to  which 
it  was  laid  down  by  a  law  of  the  twelve  tables  at  Rome, 
that  quod  populus  postremum  jtissit,  id  jus  ratum  esto.  But 
this  is  to  be  understood  only  when  the  matter  of  the  later 
statute  is  so  clearly  repugnant  that  it  necessarily  implies  a 
negative.  As  if  a  former  act  says,  that  a  juror  upon  such 
a  trial  shall  have  twenty  pounds  a  year ;  and  a  new  statute 
afterwards  enacts,  that  he  shall  have  twenty  marks  :  here 
the  latter  statute,  though  it  does  not  express,  yet  neces- 
sarily implies  a  negative,  and  virtually  repeals  the  former. 
For  if  twenty  marks  be  made  qualification  sufficient,  the 
former  statute  which  requires  twenty  pounds  is  at  an 
end  (z).  But  if  the  acts  are  such  that  they  may  stand 
together,  here  the  latter  does  not  repeal  the  former,  but 
they  shall  both  have  a  concurrent  efficacy.  If  by  a  former 
law  an  offence  be  indictable  at  the  quarter-sessions,  and  a 
latter  law  makes  the  same  ofl'ence  indictable  at  the  assizes ; 
here  the  jurisdiction  of  the  sessions  is  not  taken  away,  but 
both  have  concurrent  jurisdiction,  and  the  ofTencier  may 
be  prosecuted  at  either ;  unless  the  new  statute  subjoins 
express  negative  words,  as  that  the  offence  shall  be  in- 
dictable at  the  assizes,  and  not  elsewhere  {a). 

(c)  PerAthurat,  J.,  Rexr.  Hairi(,  (y)  Bac.  Ab.  Suiule(D);  Paget 

abi  tup. ;  Beckford  r.  Hood,  7  T.  R.  v.  Foley.  2  Biog.  N.  C.  679 ;  Rex  v. 

620 ;   Rex  v.  Wright.  1  Burr.  543.  Middlesex  Justices.    2    B.   &c  Add. 

(x)  Rex  V.  Buck,  3  Str.  679;  Rex  818. 

V.  Wright,  ubi  tup.;    Rex  v.  Robin-  (t)  Jenk.  Ceot.  2, 73. 

MO,  2  Burr.  805.  (a)  Dr.  Foster's  case,  1 1  Rep.  63. 


sacr.  111.]  OP  BNOUUio.  77 

9.  [^If  a  statute,  that  repeals  another,  is  itself  repealed 
aAerwards,  tlie  first  statute  is  hereby  revived,  without  any 
formal  wordn  for  that  purpose  (6).]]  Thus  when  the  sta- 
tute of  5k  6  Edw.  VI.  c.  12,  providing  that  the  matrimony 
uf  priests  should  be  deemed  true  and  lawful  matrimony  to 
all  pur|>o6es,  was  repealed  by  a  statute  1  Mary,  sess.  2, 
c.  2,  and  this  latter  statute  was  afterwards  repealed  by  the 
act  of  1  Jac.  c.  25,  there  needed  not  any  express  words  of 
revival  in  King  James's  statute,  (though  such  words  are 
in  fact  contained),  but  the  act  of  Edw.  VI.  was  impliedly 
and  virtually  revived  (c). 

10.  [[Acts  of  parliament  derogatory  from  the  power  of 
subsequent  parliaments  bind  not.  So  the  statute  1 1  Hen. 
VII.  c.  1,  which  directs  that  no  person  for  assisting  a  king 
de  facto  shall  be  attainted  of  treason  by  act  of  parliament 
or  otherwise,  is  held  to  be  good  only  as  to  common  prose- 
cutions for  high  treason,  but  it  will  not  restrain  or  cl<^ 
any  parliamentary  attainder  (</).  Because  the  legislature, 
being  in  truth  the  sovereign  power,  is  always  of  equal, 
always  of  absolute  authority ;  it  acknowledges  no  superior 
upon  earth,  which  the  prior  legislature  must  have  been,  if 
its  ordinances  could  bind  a  subsequent  parliament.  And 
upon  the  same  principle  Cicero,  in  his  letters  to  Atticus, 
treats  with  a  proper  contempt  these  restraining  clauses, 
witich  endeavour  to  tie  up  the  hands  of  succeeding  legis- 
latures. '*  When  you  repeal  the  law  itself,"  says  he,  "you 
**  at  the  same  time  repeal  the  prohibitory  clause,  which 
**  guards  against  such  repeal  (e)."]] 

These  are  the  several  grounds  of  the  law  of  England 
in  its  proper  and  original  extent.  There  ia  a  species,  how- 
ever, of  unwritten  hiw  to  which  no  reference  has  yet  been 
made,  but  which  has  long  formed  part  of  the  general 

(ft)  TIm  BitlMp't am.  It  Rap.  7  .  TW  Bhbep't  cut,  19  Rcp^ft. 

4  iMI.  SS6i  Tsnla  w.  Giimwood.  3  {d)  4  loM.  43. 

Bing.  493 ;  Dot  t  Gaily.  9  Itere.  k  («)  Ck«  In  mhngatmr,  iUmtl  if$mm 

Vtm.  S44  i  PhillifM  v.  ttofmvoi,  10  mhrtgmtmr,  fM  •«■  «wi  ahi0f»ri  <f»ro 

lUni.  k  Cra*.  30.  ImI.  t.  9.  cp.  13. 
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•ysteiDy  and  (though  here  noticed  in  the  last  place)  con- 
stitutes one  of  its  principal  divisions.  This  is  equity; 
which  is  so  termed  by  way  of  distinction  from  the  original 
and  proper  law  of  England,  or  (as  it  is  usually  called  in 
this  case)  the  common  law.  For  that  phrase  (we  are  to  ob- 
serve) is  used  in  two  senses — either  to  express  the  institu- 
tions which  are  not  founded  on  any  known  statute  (but  on 
custom  only  (y ),  or  those  which  are  distinct  from  equity. 
Indeed  the  term  serves  in  both  cases  to  indicate  that 
which  is  more  antient,  as  opposed  to  that  which  is  less  so, 
the  statute  law  being  of  modern  creation  when  compared 
with  that  which  is  of  immemorial  antiquity,  and  equity 
being  of  considerably  later  birth  than  some  of  the  earlier 
parts  of  the  statute  law.  The  origin  of  equity  may  be 
stated  as  follows.  The  antient  structure  of  our  national 
jurisprudence  (whatever  might  be  its  merits  in  other  par- 
ticulars) was  singularly  defective  in  compass  and  enlarge- 
ment of  view.  It  took  no  account  of  several  subjects  for 
which  it  is  the  duty  of  civilized  judicature  to  provide,  and 
to  others  it  applied  maxims  too  strict  and  unbending  to 
satisfy  the  notions  of  justice  in  an  advanced  state  of 
society.  Its  judicial  remedies  were  also  in  some  cases  of 
a  cumbrous  and  inconvenient  character.  For  these  evils 
the  progressive  introduction  of  new  remedial  laws,  by  act 
of  the  legislature,  would  seem  to  have  been  the  natural 
remedy.  But  the  course  of  things  was  different.  Owing 
perhaps  to  some  peculiar  averseness  in  the  early  genius 
of  the  country  from  change  in  its  legal  institutions,  the 
law  administered  between  subject  and  subject,  in  the 
antient  courts  of  the  realm,  was  allowed  to  remain,  for  a 
long  period  of  our  history,  with  very  little  alteration  of  a 
fundamental  kind.  But  new  courts  were  on  the  other 
hand  gradually  established  with  a  collateral,  and,  in  some 
sense,  an  usurped  jurisdiction,  in  which  cognizance  was 
taken  of  those  subjects  which  the  proper  law  of  England 

(/)  Vide  fup.  pp.  40,  62. 
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had  overlt>oked  or  insufficiently  regulated,  relief  given  from 
the  cunsoqucuccs  of  some  of  iu  harsher  doctrines,  and  the 
d<  ttcts  of  its  judicial  methods  in  certain  caseft  supplied. 
Tin  so  courts  having  been  at  the  outset  chiefly  resorted  to 
for  one  of  the  particular  purposes  above  enumerated,  viz., 
the  iuiti.;atiou  of  the  severity  of  the  common  law,  as 
upplit  (1  to  particular  cases,  the  whole  system  of  rules  and 
f  '  -  there  administered,  obtained  (without  much  pro- 

j  at  in  reference  to  the  liberal  principle  of  interpre- 

tation applied  by  jurists  to  tlie  interpretation  of  positive 
law8(^))  tht  "  ition  of  equity — and  soon  began  to 

hold  that  di\i  jire  with  the  more  antient  or  common 

law  which  it  still  retains.     In  the  courts  of  equity  is  now 

lortion  of  the  whole  forensic 
!  is,  in  matters  of  property, 
for  beyond  this  they  have  no  jurisdiction) ;  and  the  two 
extensive  subjects  of  trysts  and  accounts  in  particular,  fall 
almost  exclusively  under  their  management.  They  also 
aiford  in  many  cases  a  more  specific  relief  to  the  suitor 
than  is  attainable  in  the  courts  of  common  law — being  in 
general  the  only  tribunals  in  which  a  man  can  be  directly 
compelled  to  perform  his  contract,  or  abstain  from  the 
commission  of  an  injury ;  the  remedy  at  common  law 
being  confined  to  the  award  of  damages  in  such  cases  to 
the  party  wronged.  Their  forms  of  proceeding  are  also 
peculiar  to  themselves,  and  comprise  the  method  of  putting 
*'-'-  adverse  party  to  his  oath,  a  method  unknown  to  the 
.  u  in  which  the  common  law  is  administered. 

(f^  Vide  ftupn.  p. 71  ;   R«lMdaI«.  PImiI.  in  Than.  p.  3. 
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SECTION  IV. 

OP  THE  COUNTRIES  SUBJECT  TO  TlIK  LAWS  UF 
ENGLAND. 


[ToB  kingdom  of  England,  over  which  our  municipal 
laws  have  jurisdiction,  includes  not,  by  the  common  law, 
either  Wales,  Scotland,  or  Ireland,]]  or  Berwick-upon- 
Tweed  (a),  [[or  any  other  part  of  the  king's  dominions, 
except  the  territory  of  England  only.  And  yet  the  civil 
laws  and  local  customs  of  this  territory  do  now  obtain,  in 
part  or  in  all,  with  more  or  less  restrictions,  in  these  and 
many  other  adjacent  countries ;  of  which  it  will  be  proper 
first  to  take  a  review,  before  we  consider  the  kingdom  of 
England  itself,  the  original  and  proper  subject  of  these 
laws. 

Wales  (b)  had  continued  independent  of  England,  un- 
conquered  and  uncultivated,  in  the  primitive  pastoral  state 
which  Cffisar  and  Tacitus  ascribe  to  Britain  in  general,  for 
many  centuries,  even  from  the  time  of  the  hostile  invasions 
of  the  Saxons,  when  the  antient  and  Christian  inhabitants 
of  the  island  retired  to  those  natural  intrench ments,  for 
protection  against  their  pagan  visitants.  But  when  these 
invaders  themselves  were  converted  to  Christianity,  and 
settled  into  regular  and  potent  governments,  this  retreat 
of  the  antient  Britons  grew  every  day  narrower;  they 
were  over-run  by  little  and  little,  gradually  driven  from 
one  fastness  to  another,  and  by  repeated  losses  abridged 
of  their  wild  independence.  Very  early  in  our  history  we 
find  their  princes  doing  homage  to  the  crown  of  England  ; 
till  at  length  in  the  reign  of  Edward  the  First,  who  may 

(«)  Vide  Rex  V.  Cowie,  2  Barr.      — 420.    Rex  v.  Cowle,  nbi  lop.;  4 

850.  iMf.  239;  2  Inst.  195;  Buckley  v. 

(6)  Aato  Wales,  vide  Vaugli.  395      Thomas.  Plowd.  121,  123,  126,  129. 
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(justly  be  styled  the  conqueror  of  Wales,  the  line  of  their 


itiitiriif   ••MMce«  was 


abolished  (c),  and  the  king  of  Eng- 
land *  cldi-t  son]]  was  created (rf)  Qheir  titular  prince; 
the  territory  of  Wales  being  then  entirely  re-annexed  (by 
a  kind  of  feodul  resumption)  to  the  dominion  of  the  crown 
of  England  (0;  or  as  the  statute  of 3  Wales  QC/)  ex- 
presses it,  "  terra  WaiUa^  cum  incolis  sni»,  print  regijure 
**  feodaii  tybjecta,  (of  which  homage  was  the  sign,) Jam  in 
"  proprietatis  dominium  tota liter  et  cum  integritate  con^ 
"  versa  est^  et  eororut  regni  Angliee  tanquam  pars  corporis 
"  ejusdem  annexa  et  unita."  By  the  statute  of  Wales  very 
Biaterial  alterations  were  also  made  in  divers  parts  of  their 
laws,  so  as  to  reduce  them  nearer  to  the  English  standard, 
especially  in  the  forms  of  their  judicial  proceedings  ;  but 
they  still  retained  very  much  of  their  original  polity,  par- 
ticularly their  rule  of  inheritance,  viz.  that  their  lands 
were  divided  equally  among  all  the  issue  male,  and  did  not 
descend  to  the  eldest  son  alone.  By  other  subsequent 
statutes  their  provincial  immunities  were  still  farther 
abridged ;  but  the  finishing  stroke  to  their  independency 
was  given  by  the  statute  27  Hen.  VIII.  c.  26,  which  at 
the  same  time  gave  the  utmost  advancement  to  their  civil 
prosperity,  by  admitting  them  to  a  thorough  communica- 
tion of  laws  with  the  subjects  of  England.  Thus  were 
this  brave  people  gradually  conquered  iuto  the  enjoyment 
of  true  liberty,  being  insensibly  put  upon  the  same  footing, 
and  made  fellow-citizens  with  their  conquerors. 

It  is  enacted  by  this  sUtute,  27  Hen.  VIII.,  1.  That  the 
dominion  of  Wales  shall  be  for  ever  united  to  the  kingdom 
of  England.     2.  That  all  Welshmen  bom  shall  have  the 

(«)  Twnm'%  HnL  Ca|.  vol.  it.  p.      •Um  mm  Prioc*  of  Waloo. 
A3.  M  od.  (•)  Vaufh.  400 ;  Hot  •.  Co»b.  3 


(O  BlirtrtlM  wj»  U  lie— ■  w  Borr.  8AI. 

"MOMnwaroMnwr  b«t.MMr.  (/ )  13  Edw.  1.   BImImdm  nrfim 

CMniM  Ims  VNMito4,  iIm  ospn**  onaMomlj  io  tkkploc*  to  Um  •UIum 

riM  it  Ml  Mowau.  ^kom%k  k  bat  10  Edir.  I. 
bsM  alwoyo  mmI  to  ctvott  (bo  kiog't 

TOIm  I.  .0 
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[[same  liberties  as  other  the  king's  subjects.  3.  That  lands 
in  Wales  shall  be  inheritable  according  to  the  English 
tenures  and  rules  of  descent.  4.  That  the  laws  of  Eng- 
land, and  no  other,  shall  be  used  in  Wales :  besides  many 
other  regulations  of  the  police  of  this  principality.  And 
the  statute  34  &  35  Hen.  VIII.  c.  26,  confirms  the  same, 
adds  farther  regulations,  and  divides  it  into  twelve  shires,]] 
a  division,  it  may  be  observed,  exclusive  of  the  county  of 
Monmouth ;  which,  though  formerly  part  of  Wales,  had 
been  made,  by  the  preceding  act,  one  of  the  counties  of 
the  realm  of  England. 

From  this  time  the  civil  condition  of  the  principality 
has  differed  but  slightly  from  that  of  the  kingdom  at  large. 
There  were,  however,  until  a  very  recent  period,  two  parti- 
culars of  distinction  sufficiently  important  to  deserve  notice 
— first,  that  Wales  possessed  within  itself  superior  courts 
called  Courts  of  Great  Session  (^),  independent  of  the 
process  of  Westminster  Hall,  and  was  not  visited  by  the 
English  judges  of  assize  ;  secondly,  that  such  of  its  coun- 
ties and  towns  as  were  represented  in  parliament,  sent  each 
one  member  only,  the  usual  number  in  England  being 
two.  But  by  the  act  for  the  more  effectual  administration 
of  justice,  1  Will.  IV.  c.  70,  the  jurisdiction  of  the  Court 
of  Great  Sessions  was  abolished,  and  it  was  appointed  that 
assizes  should  be  held  in  the  principality,  for  the  trial 
of  all  matters  criminal  and  civil,  in  the  like  manner  and 
form  as  had  been  usual  for  the  counties  in  England.  And 
by  the  act  to  amend  the  representation  of  the  people,  2 
Will.  IV.  c.  45,  a  new  arrangement  is  made  as  to  the  re- 
turn of  members  for  Wales ;  by  the  effect  of  which  three 
of  its  counties  respectively  send  two  knights  of  the  shire 
to  parliament,  and  each  of  the  remaining  counties  one. 

[[The   kingdom   of  Scotland  (A),   notwithstanding   the 

(g)  Tlie  proceediogs  in  them  were      tor*  Act.  13  Geo.  3,  r.  51. 
partly  itgalaled  by  the  WeUb  Judica-  (A)  At  to  Scotland,  vide  4  lost.  345. 
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Qanion  of  the  crowng  on  the  AOceMion  of  their  king  James 
VI.  to  that  of  England,  continued  an  entirely  separate 
and  distinct  kingdom  for  abore  a  century  more,  though  an 
union  had  been  long  projected ;  which  was  judged  to  be 
the  more  easy  to  be  done,  as  both  kingdoms  were  antiently 
ander  the  sane  goveroment,  and  still  retained  a  rery  great 
leaemblance,  though  far  from  identity,  in  their  laws.  By 
an  act  of  parliament  1  Jac.  I.  c  1,  it  is  declared,  that 
these  two  mighty,  famous,  and  antient  kingdoms  were 
formerly  one.  And  Sir  Edward  Coke  observes  (i),  how 
marvellous  a  conformity  there  was,  not  only  in  the  religion 
and  hwgnage  of  the  two  nations,  but  also  in  their  antient 
lawa.]]  As  to  the  latter  particular,  indeed,  this  resem- 
blance did  not  exist  at  the  time  of  the  Norman  conquest, 
for  the  Scottish  in<(titutions  were  then  exclusively  Celtic  (A), 
and  those  of  England,  Anglo-Saxon ;  but  it  had  become 
established  as  early  as  the  12th  century  (/),  and  not  only 
continued  to  prevail  at  the  time  of  the  Union,  but  is  even 
yet  in  some  particulars  distinctly  perceptible.  The  diver- 
sities of  practice,  however,  in  two  large  and  independent 
jurisdictions,  and  the  acts  of  two  distinct  parliaments,  have 
it)  process  of  time  naturally  tended  to  introduce  many  va- 
riutions ;  to  which  we  may  add,  as  a  co-operative  cause,  the 
antient  alliance  and  connection  of  Scotland  with  France, 
where  the  civil  law  chiefly  prevailed.  For  to  that  law  the 
Scottish  jiiriflprudence  ultimately  became  in  many  respects 

(i>  4  Imi.3U.  II..  iImI  om  vf  Hmm  »  plaialj  c»> 

(Jk)  lUllMi'ft  CtM>krtiB«>1  Hirt.  pM  &«■  tk*  odwr.    TWt  wmmm 

«•!.  ii.  p.  404.  ad  ad.  liul*  rMMa,  bewavtr.  to  deaU  ikat 

(0  Tte  SMrt  utint  book  of  8cot>  GUaviira  b  iIm  orlgiMl  ««f%.    A« 

tM  Irar,  csIM  tUgtam  M^fmtatm  to  Umh  tiQiliiM.  vido  4  laM.  346 ; 

(lU I ihiMkilj  srwycli,Hwifh mn  Bnktw't  IsMb.  b.  1.  t.  1.  •.  S3; 


•  MhJMt  of  diifM.  MMM  ••  tiM      Ralirtiis't  Cbu.  V.  fol.  t.  •.  (U); 
wbolo  to  bo  ooAdoMly  mtMUkad),      Roovoo'a  UiM.  Eag*  La*>  voL  i.  p. 
iaaoMHlar  lo  tbotfaatiaaolGUavill      ISA, 
m  Bagliab  U»  ia  Um  laicB  of  Hoo. 
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conformable  ;  and  particularly  in  all  that  regards  contracts 
and  commerce  (A). 

To  recur  however  to  the  history  of  the  Union  : — it  ap- 
peared to  Sir  Edward  Coke,  and  the  politicians  of  that 
time,  to  be  attended  (notwithstanding  the  similarity  of  the 
two  systems  of  law)  with  great  didiculties;  Qbut  these 
were  at  length  overcome,  and  the  great  work  was  happily 
effected  in  the  reign  of  Queen  Anne  (/) ;  when  twenty-five 
articles  of  union  were  agreed  to  by  the  parliaments  of 
both  nations;  the  purport  of  the  most  considerable  being 
as  follows  :  that — 

1.  On  the  Ist  of  May,  1707,  and  for  ever  after,  the 
kingdoms  of  England  and  Scotland  shall  be  united  into 
one  kingdom,  by  the  name  of  Great  Britain. 

2.  The  succession  to  the  monarchy  of  Great  Britain 
shall  be  the  same  as  was  before  settled  with  regard  to 
that  of  England. 

3.  The  united  kingdom  shall  be  represented  by  one  par- 
liament. 

4.  There  shall  be  a  communication  of  all  rights  and 
privileges  between  the  subjects  of  both  kingdoms,  except 
where  it  is  otherwise  agreed. 

9.  When  England  raises  2,000,000/.  by  a  land  tax, 
Scotland  shall  raise  48,000/. 

16,  17.  The  standards  of  the  coin,  of  weights,  and  of 
measures,  shall  be  reduced  to  those  of  England,  through- 
out the  united  kingdoms. 

18.  The  laws  relating  to  trade,  customs,  and  the  excise, 
shall  be  the  same  in  Scotland  as  in  England  (m).  But  all 
the  other  laws  of  Scotland  shall  remain  in  force;  though 
alterable  by  the  parliament  of  Great  Britain.  Yet  with 
this  caution,  that  laws  relating  to  public  policy  are  alter- 
able at  the  discretion  of  the  parliament ;  laws  relating  to 

(k)  Vide  Enkioe'i  lostit.  b.  1,  t       c.  8;  6  Ann.  c.  6.  23. 
I,  t.  41.  (m)  Maiwell  v.  Mayre,  I  Bla.Rcp. 

(I)  Vide  Um  act  of  Udiod,  5  Aoo.      271,  364. 
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Qprimte  right  are  not  to  be  altered  but  for  the  evident 
utility  of  the  people  of  Scotland. 

32.  Sixteen  peers  are  to  be  chosen  to  represent  the 
peerage  of  Scotland  in  parliament  (n),  and  forty-five  mem- 
bers to  git  in  the  house  uf  commons  Q  which  number  of 
commoners  has,  however,  by  a  late  act  of  parliament  (o) 
been  now  raised  to  fidy-three. 

23.  [The  sixteen  peers  of  Scotland  shall  have  all  privi- 
leges of  parliament;  and  all  peers  of  Scotland  shall  be 
peers  of  Great  Britain,  and  rank  next  afler  those  of  the 
same  degree  at  the  time  of  the  union,  and  shall  have  all 
privileges  of  peers,  except  sitting  in  the  house  of  lords  and 
voting  on  the  trial  of  a  peer  (p). 

These  are  the  principal  of  the  twenty-five  articles  of 
union,  which  are  ratified  and  confirmed  by  statute  5  Anne, 
c.  8,  in  which  statute  there  are  also  two  acts  of  parliament- 
recited  ;  the  one  of  Scotland,  whereby  the  church  of  Scot- 
land, and  also  the  four  universities  of  that  kingdom,  are 
established  for  ever,  and  all  succeeding  sovereigns  are  to 
take  an  oath  inviolably  to  maintain  the  same ;  the  other 
of  England,  5  Anne,  c.  6,  whereby  the  acts  of  uniformity 
of  13  Eliz.  and  13  Car.  II.  (except  as  the  same  had  been 
altered  by  parliament  at  that  time)  and  all  other  acts  'then 
in  force  for  the  preservation  of  the  church  of  England, 
are  declared  perpetual ;  and  it  is  stipulated  that  every 
subsequent  king  and  queen  shall  take  an  oath  inviolably 
to  maintain  the  same  within  England,  Ireland,  Wales,  and 
the  town  of  Berwick-upon-Tweed.  And  it  is  enacted, 
that  these  two  acts  "  shall  for  ever  be  observed  as  funda- 
mental and  essential  conditions  of  the  union." 

Upon  these  articles  and  acts  of  union,  it  is  to  be  ob- 
served, 1.  That  the  two  kingdoms  are  now  so  inseparably 
united,  that  nothing  can  ever  disunite  them  again  ;  except 

(•)  Vitk  6  Abo.  e.  tS ;  1  ht  Will.  4.  e.  65.  •.  I. 

Will.  4.  e.  St.  (j)  Unl  MerdiatiM'i  earn.  Fart. 

(•)  TWMHoMMddMftffSMS.  lUf.  166 ;  iridt  P>l«  of  Qamrtw 

tuiM«rtk«pMpl«l«8cMlM4.9aiS  ryli  CM.  1  Pmt*  WiM.  sat. 
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[[the  mutual  consent  of  both,  or  the  Buccessful  resistance  of 
either,  upon  apprehending  an  infringement  of  those  points 
which,  when  they  were  separate  and  independent  nations, 
it  was  mutually  stipulated  should  be  "  fundamental  and 
Msential  conditions  of  the  union  "(y).  2.  That  whatever 
else  may  be  deemed  "  fundamental  and  essential  condi- 
tions," the  preservation  of  the  two  churches  of  England 
and  Scotland  in  the  same  state  that  they  were  in  at  the 
time  of  the  union,  and  the  maintenance  of  the  acts  of  uni- 
formity which  establish  our  common  prayer,  are  expressly 
declared  so  to  be.  3.  That  therefore  any  alteration  in  the 
constitution  of  either  of  those  churches,  or  in  the  liturgy 
of  the  church  of  England,  (unless  with  the  consent  of  the 
respective  churches,  collectively  or  representatively  given,) 


(9)  It  may  justly  be  doubted  whe- 
ther even  such  an  inftingcment 
(though  a  manifest  breach  of  good 
faith,  unleaa  done  upon  the  most 
pnaaiog  oaceasity,)  would  of  itself 
diaaolve  the  anion  ;  for  the  bare  idea 
of  a  slate  without  a  power  somewhere 
vested  to  alter  every  part  of  its  laws 
is  the  height  of  political  absurdity. 
The  truth  seems  to  be,  that  in  such 
an  incorporate  union  (which  is  well 
distinguished  by  a  very  learned  prelate 
from  a  fttierttt  oliianet,  where  such 
to  infringement  would  certainly  re- 
scind the  compact,)  the  iwo  contract- 
ing states  are  totally  annihilated,  with- 
out any  power  of  a  revival ;  and  a  third 
arises  from  their  conjunction,  in  which 
all  the  rights  of  sovereignty,  and  par- 
ticularly that  of  legislation,  must  of 
Bceeasity  reside.  (See  Warburton's 
Alliaoce,  195.)  But  the  wanton  or 
iapmdent  exertion  of  this  tight  would 
probably  raise  a  very  alarming  ferment 
in  the  minds  of  individuals;  and  there- 
fore it  is  hinted  above  that  such  an 
attempt  might  endanger  (though  by 
DO  means  dtUrot/)  the  union. 


To  illustrate  this  matter  a  little 
farther ;  an  act  of  parliament  to  repeal 
or  alter  the  act  of  uniformity  in  F^ng- 
land,  or  to  establish  episcopacy  in 
Scotland,  would  doubtless  in  point  of 
authority  be  sufficiently  valid  and 
binding ;  and  notwithstanding  such 
an  act.  the  union  would  continue  un- 
broken. Nay,  each  of  these  B«Mare« 
might  be  safely  and  honoarably  par- 
sued,  if  respectively  agreeable  to  the 
sentiments  of  the  English  church,  or 
the  kirk  in  Scotland.  But  it  should 
seem  neither  prudent,  nor  perhaps 
consistent  with  good  faith,  to  venture 
upon  cither  of  those  steps,  by  a  spon- 
taneous exertion  of  the  inherent  powers 
of  parliament,  or  at  the  instance  of 
mere  individuals.  So  sacred,  indeed, 
are  the  laws  above  mentioned  (for 
protecting  each  church  and  the  Eng- 
lish liturgy)  eMeemed,  that  in  the 
regency  acU,  both  of  1751  and  1765. 
the  regents  are  expressly  disabled 
from  assenting  to  the  repeal  or  alter- 
ation of  either  these  or  the  act  of 
•etilement. 
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[[would  be  an  inrriogement  of  these  "  fundamental  and 
eMential  oonditions/'  and  greatly  endanger  the  union. 
4.  That  the  municipal  laws  of  Scotland  are  ordained  to  be 
•till  oltserved  in  that  part  of  the  island,  unless  altered  by 
parliament ;  and,  as  the  parliament  has  not  yet  thought 
proper,  except  in  certain  instances,  to  alter  them,  they 
still  (with  regard  to  tlie  particulars  unaltered)  continue  in 
full  force.  Wherefore  the  municipal  or  common  laws  of 
England  are,  generally  speaking,  of  no  force  or  validity 
in  >  ^  nor,  on  the  other  hand,  are  those  of  Scot- 

laud  ...  i..._iand  (r);  Qand  of  consequence,  in  tlte  ensuing 
Commentaries,  we  shall  have  very  little  occasion  to  men- 
tion, any  farther  than  sometimes  by  way  of  illustration, 
the  municipal  laws  of  that  part  of  the  united  kingdoms.]] 
It  is  however  to  be  observed,  that  acts  of  parliament  passed 
since  the  union  extend  in  general  to  Scotland,  tliough  that 
country  be  not  expressly  mentioned.  If  it  is  intended  to 
except  Scotland,  there  must  be  an  express  proviso  to  that 
effect,  or  the  intention  of  the  legislature  to  except  it  must 
be  otherwise  sufficiently  indicated  («). 

[[The  town  of  Berwick-upon-Tweed  was  originally  part 
of  the  kingdom  of  Scotland  ;  and,  as  such,  was  for  a  time 
reduced  by  King  Edward  I.  into  the  possession  of  the 
crown  of  England ;  and  during  such  its  subjection  it  re- 
ceived from  that  prince  a  charter,  which  (after  its  sabae- 
qnent  cession  by  Edward  Balliol,  to  be  for  ever  united  to 
the  crown  and  realm  of  England,)  was  confirmed  by  King 
Edward  III.,  with  some  additions;  particularly  that  it 
•honld  be  governed  by  the  laws  and  oaagea  which  it  en- 
joyed daring  the  time  of  King  Alexander,  that  is,  before 
its  redaction  by  Edward  I.  Its  constitution  was  new- 
modelled,  and  put  upon  an  English  footing  by  a  charter  of 

(r)  0«r  eoaito  do  do(  t««a  uk«  ■  mmmi  ti  fmtt,  to  In  Mctruio«d  bj 

JuJicMlMtietor  ibtMltor  ilMlav  mMww;  Woodlw  >.  EdwaiJta,  6 

h  flwiUadi  >t  (m  t«  Iht  ow  oT  «  Ai.4EL77l. 

fMdfs  CMMUy)  it  Mj  yriw  wftm  (i)  Rw  ».  Cowlc,  3  B«rr.  169. 
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[[King  James  I. :  and  all  iu  liberties,  franchiseH,  and  cus- 
toms were  confirmed  in  parliament  by  the  statute  22 
Edw.  IV.  c  8,  and  2  Jac.  I.  c.  28.  Though  therefore  it 
hath  some  local  peculiarities,  derived  from  the  antient 
laws  of  Scotland,  yet  it  is  clearly  part  of  the  realm  of 
England  (/),  being  represented  by  burgesses  in  the  house 
of  commons,  and  bound  by  all  acts  of  the  British  parlia- 
ment, whether  specially  named  or  otherwise.  And  there- 
fore it  was  (perhaps  superfluously)  declared  by  statute  20 
Geo.  II.  c.  42  (u),  that  where  England  only  is  mentioned 
in  any  act  of  parliament,  the  same  notwithstanding  hath 
and  shall  be  deemed  to  comprehend  tlie  dominion  of 
Wales  and  town  of  Berwick-upon-Tweed.]]  It  is,  how- 
ever, no  part  of  the  county  of  Northumberland  (r),  but  in 
some  sense,  a  county  of  itself;  that  is,  a  county  of  a  town 
corporate  (x) ;  as  to  the  efl^ect  of  which,  the  reader  is  re- 
ferred to  the  observations  which  we  shall  have  occasion 
presently  to  make  when  we  come  to  explain  the  nature  of 
counties  corporate  (y). 

As  to  Ireland  (z),  its  inhabitants,  at  the  lime  of  the  con- 
quest of  the  island  by  Henry  II.,  were  governed  by  what 
they  called  the  Brehon  law,  so  styled  from  the  Irish  name 
of  judges,  who  were  denominated  Brehons  (a).  But  when 
that  event  took  place,  the  laws  of  England  were  received 
and  sworn  to  by  the  Irish  nation  assembled  at  the  council 
of  Lisn)ore(6).  And  afterwards  [[King  John,  in  the  twelfth 
year  of  his  reign,  went  into  Ireland  and  carried  over  with 
him  many  able  sages  of  the  law ;  and  there  by  his  letters- 
patent,  in  right  of  the  dominion  of  conquest,  is  said  to 
have  ordained  and  established  that  Ireland  should  be  go- 

(()  Hale,  Hul.  C.  L.  c.  9  ;  Rex  v.  (a  )  5  &  6  W.  4.  c.  76.  •.  109,  61  ; 

Cowie,  ubi  Mp. ;  Com.  Dig.  Scotland  6  &  7  W.  4,  c.  103.  i  6. 

(B);    Mi^or  of  berwick  v.  Shtoki,  (y)  Vide  po»t.  123. 

3  Biog.  459.  (s)  Vide  as  to  Ireland,  4  lost  349. 

(«)  SecuS.  (a)  4   Intt    368;  I-ldm.  Spenier'a 

(v)  Rei  V.  CowIe,  ubi  aup. ;  Mayor  Suie  of  Ireland,  p.  1513,edit.  Ilughei. 

of  Ben»ick  v.  Shanks.  3  Bing.  459.  (6)  Pryo.  on  4  lost.  249. 
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[[vemed  by  the  laws  of  England  (c) :  which  letters-patent 
Sir  Edward  Coke  (</)  apprehends  to  have  been  there  con- 
firmed in  parliament.  But  to  this  ordinance  many  of  the 
Irish  were  aTeree  to  conform,  and  still  stuck  to  their 
Brehon  law :  so  that  both  Henry  the  Third  {e)  and  Ed- 
ward the  First  (/)  were  obliged  to  renew  the  injunction  ; 
and  at  length,  in  a  parliament  holden  at  Kilkenny,  40 
Edw.  III.  under  Lionel  Duke  of  Clarence,  the  then  lieu- 
tenant of  Ireland,  the  Brehon  law  was  formally  abolished, 
it  being  unanimously  declared  to  be  indeed  no  law,  but  a 
lewd  custom  crept  in  of  later  times.  And  yet,  even  in  the 
reign  of  Queen  Elizabeth,  the  wild  natives  still  kept  and 
preeerred  their  Brehon  law ;  which  is  described  (j^)  to  have 
been  *'  a  rule  of  right  unwritten,  but  delivered  by  tradition 
*'  from  one  to  another,  in  which  oftentimes  there  appeared 
**  great  show  of  equity  in  determining  the  right  between 
**  party  and  party,  but  in  many  things  repugnant  quite 
"  both  to  God's  laws  and  man's.**  The  latter  part  of  this 
character  is  alone  ascribed  to  it  by  the  laws  before  cited 
of  Edward  the  First  and  his  grandson.]] 

Notwithstanding  this  settlement  of  Ireland,  it  was  only 
entitled  the  dominion  or  lordship  of  Ireland  (A),  and  the 
king's  style  was  no  other  than  Dominui  Uihemiaf  lord  of 
Ireland,  till  the  33rd  year  of  King  Henry  VIII.,  when  he 
aseumed  the  title  of  king,  which  is  recognized  by  act  of 
parliament,  36  Hen.  VIII.  c.  3.  QBut  as  Ireland  was  m 
distinct  dominion,  and  had  parliaments  of  its  own,  it  ie 
to  be  obaenred,  that  though  the  immemorial  customs, 
or  common  law  of  England,  were  made  the  rule  of  jut- 

(r)  Cm*  *.  llMMaj,  Vaagll.  S84 ;  MIm  fldttont,  «f  •mmi  Jmri  Wiiw— I, 

t  Pf]r*.  Rm.  85;  CaUia't  csm,  7  mimftud  tifgn  ttmmri  wa  i<*lw*l; 

Rap.  13  i  CanpUII  r.  Hall.  Cowp.  mM»  tl  ttmaUU  umtn  $m»i$  wUttmr  u- 

310.  fmli»m»t  Wiitw  mttrndai  emttnlm  Uftt 

(tf  )  C«.  Utt.  141.  Amglitmmm$»—$  Ftju,  lUc.  1«18. 

(•)  A.  R.  as  t  I  tLjm.  Pcid.  44t.  (g)  Eds.  tfimr.  abi  Mp. 


</)  A.  R.  S.-Pr«  M  fMrf  Itgm  (A)  Stot  HlWrais.  14  llM.a. 

fai*M  kfuMfur  NjfVfniM  Dm  4mtU- 
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\jt\ce  in  Ireland  also,  yet  no  acU  of  the  En^lJKh  parlia- 
ment, since  the  twelfth  of  King  John,  extended  into  that 
kingdom :  unless  it  were  specially  named  or  included 
under  general  words,  such  as  *'  within  any  of  the  king's 
dominions."  And  this  is  particularly  expressed,  and  the 
reason  given  in  the  Year  Books  (t);  "  a  tax  granted  by 
"  the  parliament  of  England  shall  not  bind  those  of  Ire- 
"  land,  because  they  are  not  summoned  to  our  parliament;" 
and  again,  "  Ireland  hath  a  parliament  of  its  own,  and 
"  maketh  and  altereth  laws ;  and  our  statutes  do  not  bind 
**  them  (j),  because  they  do  not  send  knights  to  our  par- 
"  liament :  but  their  persons  are  the  king's  subjects,  like 
**  as  the  inhabitants  of  Calais,  Grascoigne  and  Guienne, 
"  while  they  continued  under  the  king's  subjection."  The 
general  run  of  laws,  enacted  by  the  superior  state,  are 
•opposed  to  be  calculated  for  its  own  internal  govern- 
ment, and  do  not  extend  to  its  distant  dependent  countries, 
which,  bearing  no  part  in  the  legislature,  are  not  therefore 
in  its  ordinary  and  daily  contemplation.  But  when  the 
sovereign  legislative  power  sees  it  necessary  to  extend  its 
care  to  any  of  its  subordinate  dominions,  and  mentions 
them  expressly  by  name,  or  includes  them  under  general 
words,  there  can  be  no  doubt  but  then  they  are  bound  by 
its  laws  (ft). 

The  original  method  of  passing  statutes  in  Ireland  was 
nearly  the  same  as  in  England,  the  chief  governor  holding 
parliaments  at  his  pleasure,  which  enacted  such  laws  as 
they  thought  proper  (/).  But  an  ill  use  being  made  of 
this  liberty,  particularly  by  Lord  Gormanstown,  deputy- 
lieutenant  in  the  reign  of  Edw.  IV.  (wi),  a  set  of  statutes 
were  there  enacted  in  the  10  Hen.  VII.  (Sir  Edward 
Poynings  being  then  lord  deputy,  whence  they  are  called 

(i )  20  Hen.  6.  8 ;  2  Rich.  3.  1 .  )  Yew  Book.  1  Hen.  7.  3 ;  Cal- 

(j)  Lord  Coke,  citiog  this  in  Cal-  via's  caie,  7  Rep.  22. 

vio's  cate,  7  Rep  22,  iosem  this  pa-  {t  )  Ihah  Slat  11  Eliz.  at  3,  c.  8. 

reothesis,  vh.  "  (which  it  to  be  under-  (m)  Ibid.  10  Ueo.  7,  c.  23. 

alood  aoleaa  specially  oamed)." 
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[[PoyniDgs*  kwt)  one  of  wliich  (n),  in  order  to  restrain  the 
power  MB  well  of  the  deputy  as  the  Irish  parliament,  pro- 
▼idesy  1.  That  before  any  parliament  be  summoned  or 
hoiden,  tlie  chief  governor  and  council  of  Ireland  shall 
certify  to  the  king  under  the  great  seal  of  Ireland  the  con- 
•iderataons  and  causes  thereof,  and  the  articles  of  the  acts 
proposed  to  be  passed  therein.  2.  That  after  the  king,  in 
his  council  of  England,  shall  have  considered,  approved  or 
altered  the  said  acts  or  any  of  them,  and  certified  them 
back  under  the  great  seal  of  England,  and  shall  have  given 
Ikeoce  to  summon  and  hold  a  parliament,  then  the  same 
shall  he  summoned  and  held ;  and  therein  the  said  acts 
so  certified,  and  no  other,  shall  be  proposed,  received,  or 
rejected  (o).  But  as  this  precluded  any  law  from  being 
proposed,  but  such  as  were  pre-conceived  before  the  par- 
liament was  in  being,  which  occasioned  many  inconve- 
niences and  made  frequent  dissolutions  necessary,  it  was 
provided]]  by  the  Irish  statute  of  3  &  4  Ph.  Sc  Mary,  c.4, 
Qhat  any  new  propositions  might  be  certified  to  England 
in  the  usual  forms,  even  after  the  summons  and  during  the 
session  <^  parliament  By  this  means,  however,  there  was 
nothing  lefl  to  the  parliament  in  Ireland,  but  a  bare  nega^ 
tive  or  power  of  rejecting,  not  of  proposing  or  altering, 
any  law.]]  But  the  usage  afterwards  was,  that  bills  were 
of\en  framed  in  either  house,  under  the  denomination  of 
"  heads  for  a  bill  or  bills :"  and  in  that  shape  they  were 
oflered  to  the  consideration  of  the  lord  lieutenant  and 
privy  council :  who,  upon  such  parliamentary  intimation, 
or  otherwise  upon  the  application  of  private  persons,  re- 
ceived and  transmitted  such  beads,  or  rejected  them  with- 
out any  transmission  to  England.  And  with  regard  to 
Poynings'  law  in  particular,  it  could  not  be  repealed  or 
suspended  unless  the  bill  for  that  purpose,  before  it  was 
certified  in  England,  were  approved  by  both  bouses  (p). 


(n)  Cip.4.t«pmlilbyafc4Pli.        (•)4ImI.S69. 
&M.e.4.  (p)Iriab8i«i.  II  IUii.ti.8.e.8. 
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[[But  the  Irifth  nation,  being  excluded  from  the  benefit 
of  the  EngHsh  statute*,  were  deprived  of  many  good  and 
profitable  lawg,  made  for  the  improvement  of  the  common 
law :  and  the  measure  of  justice  in  both  kingdoms  be- 
coming no  longer  uniform,  it  was  therefore  enacted  by 
another  of  Poynings*  lawB(r/),  that  all  acts  of  parliament, 
before  made  in  England,  should  be  of  force  within  the 
realm  of  Ireland  (r).]]  But,  by  the  same  rule,  that  no  laws 
made  in  England,  between  King  John's  time  and  Poynings' 
law,  were  then  binding  in  Ireland,  it  followed  that  no  acts 
of  the  English  parliament  made  since  the  10  Hen.  VII. 
bound  the  people  of  Ireland,  unless  specially  named  or  in- 
cluded under  general  words  («).  And  on  the  other  hand 
it  was  equally  clear,  that  where  Ireland  was  particularly 
named,  or  included  under  general  words,  they  were  bound 
by  such  acts  of  parliament.  [[For  this  follows  from  the 
very  nature  and  constitution  of  a  dependent  state ;  de- 
pendence being  very  little  else  but  an  obligation  to  con- 
form to  the  will  or  law  of  that  superior  person  or  state 
upon  which  the  inferior  depends.  The  original  and  true 
ground  of  this  superiority,  in  the  present  case,  was  what 
we  usually  call,  though  somewhat  improperly,  the  right  of 
conquest :  a  right  allowed  by  the  law  of  nations,  if  not  by 
that  of  nature;  but  which  in  reason  and  civil  policy  can 
mean  nothing  more  than  that,  in  order  to  put  an  end  to 
hostilities,  a  compact  is  either  expressly  or  tacitly  made 
between  the  conqueror  and  the  conquered,  that  if  they  will 
acknowledge  the  victor  for  their  master,  he  will  treat  them 
for  the  future  as  subjects,  and  not  as  enemies  (t). 

But  this  state  of  dependence  being  almost  forgotten, 
and  ready  to  be  disputed  by  the  Irish  nation,  it  became 
necessary  to  declare  how  that  matter  really  stood;  and 
therefore  by  statute  6  Geo.  I.  c.  5,  it  was  declared,  that 
the  kingdom  of  Ireland  ought  to  be  subordinate  to,  and 

(f)  Cap.  22.  (,)  12  Rep.  112. 

(r)  4  Io»l.  351 .  (1)  Puff.  L.  of  N.  viiu  6, 24. 
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QHepeodent  apoD,  the  imperial  crown  of  Great  Britain,  m 
being  inseparably  united  thereto ;  and  that  the  king's  ma- 
jesty, with  the  consent  of  the  lords  and  commons  of  Great 
Britain  in  parliament,  had  power  to  make  laws  to  bind  the 
people  of  Ireland.]] 

It  was  not  only  the  parliamentary  constitution  of  Ire- 
land that  was  thus  placed  in  a  state  of  dependence,  the 
Mme  kind  of  inferiority  attached  to  her  courts  of  justice, 
from  which  there  was  an  ultimate  resort  to  the  English 
courts,  and  a  writ  of  error  Q(in  the  nature  of  an  appeal) 
lay  from  the  King's  Bench  in  Ireland  to  the  King's  Bench 
in  England  (at),  and  an  appeal  from  the  Chancery  in  Ireland 
iaunediately  to  the  House  of  Lords  here ;  it  being  expressly 
declared,  by  the  same  statute,  6  Geo.  I.  c.  5,  that  the  peers 
of  Ireland  have  no  jurisdiction  to  affirm  or  reverse  any 
judgments  or  decrees  whatsoever.]]  For  it  was  maintained 
to  be  a  proper  and  necessary  constitution  in  all  inferior 
dominions,  that  the  appeal  from  their  courts  in  the  last 
resort,  should  be  to  the  courts  of  the  superior  state,  and 
this  for  two  reasons: — Ql.  Because  otherwise  the  law, 
appointed  or  permitted  to  such  inferior  dominion,  might 
be  insensibly  changed  within  itself,  without  the  assent  of 
the  superior.  2.  Becmose  otherwise  judgments  might  be 
given  to  the  disadvantage  or  diminution  of  the  superiority ; 
or  to  make  the  dependence  to  be  only  of  the  person  of  the 
king,  and  not  of  the  crown  of  England  (p).]] 

The  time  however  at  length  arrived  when  Ireland,  im- 
patient of  a  subordinate  position,  was  enabled  to  assert 
her  rights  as  a  free  and  independent  state.  The  statute 
of  6  Geo.  I.  having  been  first  repealed  (<),  it  was  by  23 
Geo.  III.  c.  28,  declared  that  the  parliament  and  courts  of 
Ireland  bad  an  exclosive  right  as  to  all  matters  of  legisla- 
tioo  and  jodicatnre  in  that  ooantry ;  and  this  emaneipft- 

(•)  Tki*  wM  bw  b  tlM  ikM  tr  (9)  Vs^hss.  401 ;  1   Bl.  Cm. 

Il«».  i;  M  vn»9n  by  liw  Miivst  104. 

kMb.  MmM  IMMraMf  tf  CMrti.  e.  (t)  Bj  tt  Om.  t,  e.  63. 
BamkklUf. 
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lion  IMS  followed  at  no  distant  period  by  the  great 
sure  which  incorporated  her  (like  Scotland)  as  an  integral 
part  of  the  British  dominions. 

Of  the  articles  of  the  Act  of  Union  with  Ireland,  39  k 
40  Geo.  III.  c.  67,  the  most  important  parts  are  these : 

1.  That  the  kingdoms  of  Great  Britain  and  Ireland 
shall,  on  the  Ist  day  of  January,  1810,  and  for  ever  afler, 
be  united  into  one  kingdom,  by  the  name  of  the  United 
Kingdom  of  Great  Britain  and  Ireland. 

2.  That  the  succession  to  the  imperial  crown  shall  con- 
tinue in  the  same  manner  as  that  to  the  crown  of  Gh-eat 
Britain  and  Ireland  stood  before  limited. 

3.  That  there  shall  be  one  parliament,  styled  the  Par- 
liament of  the  United  Kingdom  of  Great  Britain  and 
Ireland. 

4.  That  the  Lords  spiritual  of  Ireland  by  rotation  of 
sessions,  and  twenty  eight  Lords  temporal  of  Ireland, 
elected  for  life  by  the  peers  of  Ireland,  shall  sit  in  the 
House  of  Lords,  and  one  hundred  commoners  (to  whom 
five  more  have  now  been  added  by  a  recent  act  of  parlia- 
ment (y),)  shall  be  the  number  to  sit  in  the  House  of  Com- 
mons on  the  part  of  Ireland ;  that  a  peer  of  Ireland  not 
elected  one  of  the  twenty-eight  may  sit  in  the  House  of 
Commons,  but  while  so  sitting  shall  not  be  entitled  to 
privilege  of  peerage,  or  to  be  elected  one  of  the  twenty- 
eight,  or  to  vote  at  such  election  ;  and  that  all  the  lords 
spiritual  and  temporal  of  Ireland  (except  those  temporal 
peers  who  may  be  members  of  the  House  of  Commons) 
shall  have  all  privilege  of  peerage  as  fully  as  those  of 
Great  Britain  ;  the  right  of  sitting  in  the  House  of  Lords 
(with  its  attendant  privileges)  only  excepted. 

6.  That  the  churches  of  England  and  Ireland  shall  be 
united  into  one  Protestant  episcopal  church,  to  be  called 
the  United  Churcli  of  England  and  Ireland;  that  the  doc- 


(jf)  The  act  to  ameod  the  repreaeotatioo  of  tb«  people  of  Ireland,  2  &  3  WUL 
4.C.  88,  a.!!. 
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trine,  worship,  and  discipline,  shall  be  the  same,  and  that 
the  continuance  and  preservation  of  the  united  church  as 
the  established  church  of  Enciand  and  Ireland  shall  be 
deemed  ao  essential  and  fon  >l  part  of  the  union; 

mod  that  in  like  OMUiaer  the  church  ut  Scotland  shall  re- 
main the  saoie  as  established  by  the  acts  of  Uuion  of 
EnglaDd  and  Scotland. 

6.  That  the  subjects  of  Great  Britain  and  Ireland  shall 
be  entitled  to  the  same  privileges  with  regard  to  trade  and 
navigation  (z),  and  also  in  respect  of  all  treaties  with 
foreign  powers. 

7.  That  the  future  expenditure  of  the  united  kingdom 
shall  be  defrayed  in  such  proportion  as  parliament  shall 
from  time  to  time  deem  reasonable,  according  to  certain 
rules  prescribed  for  that  purpose  in  the  act. 

8.  That  all  the  laws  and  courts  of  each  kingdom  shall 
remain  the  same  as  already  established,  subject  to  such 
alterations  by  the  united  parliament  as  circumstances  may 
require,  but  that  all  writs  of  error  and  appeal  which  might 
then  have  been  decided  in  the  House  of  Lords  of  either 
kingdom  shall  be  decided  by  the  House  of  Lords  of  the 
muted  kingdom. 

Since  the  union  all  acts  of  parliament  extend  to  Ireland, 
whether  expressly  mentiooed  or  not,  unless  that  portion 
of  the  united  kingdom  be  expressly  excepted,  or  the  in- 
tention to  except  it  be  otherwise  plainly  shown. 

[[With  regard  to  the  other  adjacent  islands,  which  are 
subject  to  the  crown  of  Great  Britain,  some  of  them  (as 
the  Isle  of  Wight  (a),  of  PortUnd,  of  Thanet,  Sec.)  are 
eoanpritad  within  some  neighbouring  county,  and  are 
therafore  to  be  looked  vpon  as  annexed  to  the  mother 
bkmd,  and  part  of  the  kingdom  of  England  (6).    But 

(i>  AttMMj-GcMml    •.  M'Ksa*  tmm   HfptJi*,   tad   nivw  om 

m.  1 1  Prk*.  M4.  Mabw }  t  Will.  4.  e.  46.  •.  16. 

(«>  TIM  hb  tf  Wi|lit «  SMr.  br  (*)  C«a.  Dig.  NMigstiM.  F.  6  ; 

tU  iMfi  W  fuHnmtuf  rapn.  4  ImI.  W. 
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[[there  are  otiiere  which  require  a  more  particular  consi- 
deration. 

And,  first,  the  Isle  of  Man(r)  is  a  distinct  territory  from 
England  and  is  not  governed  by  our  laws ;  neither  doth 
any  act  of  parliament  extend  to  it,  unless  it  be  particularly 
named  therein  ;  and  then  an  act  of  parliament  is  binding 
there  (d).  It  was  formerly  a  subordinate  feudatory  king- 
dom, subject  to  the  kings  of  Norway ;  then  to  King  John 
and  Henry  III.  of  England;  afterwards  to  the  kings  of 
Scotland  ;  and  then  again  to  the  crown  of  England  ;  and 
then  at  length  we  find  King  Henry  IV.  claiming  the 
island  by  right  of  conquest,  and  disposing  of  it  to  the 
Earl  of  Northumberland ;  upon  whose  attainder  it  was 
granted  (by  the  name  of  the  lordship  of  Man)  to  Sir  John 
de  Stanley  by  letters-patent  7  Henry  IV.  («)  In  his  lineal 
descendants  it  continued  for  eight  generations,  till  the 
deathof Ferdinando,Earlof Derby, A.D.  1594;  whenacon- 
troversy  arose  concerning  the  inheritance  thereof  between 
his  daughters  and  William,  his  surviving  brother ;  upon 
which,  and  a  doubt  that  was  started  concerning  the  validity 
of  the  original  patent  (/),  the  island  was  seized  into  the 
queen's  hands,  and  afterwards  various  grants  were  made  of 
it  by  King  James  the  First ;  all  which  being  expired  or  sur- 
rendered, it  was  granted  afresh  in  7  Jac.  I.  to  William  Earl 
of  Derby,  and  the  heirs  male  of  his  body,  with  remainder 
to  his  heirs  general ;  which  grant  was  the  next  year  con- 
firmed by  act  of  parliament,  with  a  restraint  of  the  power 
of  alienation  by  the  said  earl  and  his  issue  male.  Ou  the 
death  of  James,  Earl  of  Derby,  a.d.  1735,  the  male  line  of 
Earl  William  failing,  the  Duke  of  Atholl  succeeded  to  the 
island  as  heir  general  by  a  female  branch.  In  the  mean- 
time, though  the  title  of  king  had  long  been  disused,  the 
Earls  of  Derby,  as  lords  of  Man,  had  maintained  a  sort  of 
royal  authority   therein ;  by  assenting   or   dissenting   to 

(e)  Com.  Dig.  Navigation,  F.  2 ;  («/)  4  Inst.  284  ;  2  .\ad.  116. 

Co.  Liu.  9  m ;  CaUin'a  caae,  7  Rep.  (•)  SeldcD,  Tiu  Hod.  I,  3. 

21  ;  4  losu  283.  (/)  Camden,  Eliz.  a.o.  1594. 
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[[laws,  and  exercising  an  appellate  jurisdiction.  Yet, 
though  no  English  writ,  or  process  from  the  courts  of 
We»tminster,  was  of  any  authority  in  Man,  an  appeal  lay 
from  a  decree  of  the  lord  of  the  island  to  the  king  of 
Great  Britain  in  council  (j^).  But  the  distinct  jurisdiction 
of  this  little  subordinate  royalty  being  found  inconvenient 
for  the  purposes  of  public  justice,  and  for  the  revenue  (it 
a'  a  commodious  asylum  for  debtors,  outlaws,  and 

Biii.i^^ii  i9,)  authority  was  given  to  the  treasury  by  statute 
12  Geo.  I.  c.  28,  to  purchase  the  interest  of  the  then  pro- 
prietors for  the  use  of  the  crown  ;  which  purchase  was  at 
length  completed  in  the  year  1765,  and  confirmed  by 
•tatatet,  6  Geo.  III.  c.  26  and  39,  whereby  the  whole 
inland  and  all  its  dependencies,  so  granted  as  aforesaid, 
(except  the  landed  property  and  some  other  rights  of  the 
Atholl  family,)  are  unalienably  vested  in  the  crown,  and 
subjected  to  the  regulations  of  the  British  excise  and 
castonis(A). 

The  islands  of  Jersey,  Guernsey,  Sark,  Aldemey  (t),  and 
their  appendages  (A),  were  parcel  of  the  duchy  of  Nor- 
mandy, and  were  united  to  the  crown  of  England  by  the 
first  princes  of  the  Norman  line.  They  are  governed  by 
their  own  laws,  which  are  for  the  most  part  the  ducal 
customs  of  Normandy,  being  collected  in  an  antient  book 
of  very  great  authority,  intituled  Le  grand  Coystumier  (/). 
The  king's  writ  or  process  from  the  courts  of  Westminster, 
is  there  of  no  force ;  but  his  commission  is  (m).  They  are 
not  bound  by  common  acts  of  our  parliaments,  unless  par- 
ticularly named.  All  causes  are  originally  determined  by 
their  own  officers,  the  bailiffs  and  jurats  of  the  islands ; 

(f)  CkmlMav.CorrM.lP.WaM.  (0  4  laM.  886;  Cdvio't  csm,  7 

MB.  IUp.90b. 


(A)  As  »UUmt\  CMipssMriw  tm         (k)  At  le  iImm.  vida  Martio  i>. 
iMs  wi—  <w  ■ftwusfii  putti  l>      li*C«llMk,llio«i«.Pm.Co«a.  lUp. 


lbs  DaU  «r  Alk«Uby46  0«.S.fc      108. 

\U.    Etvi4t«Oaa.4,e.84.    At  to         (0  SMHala.HiauCoak  Uw.e.6. 


vMaSa(4Will.4.c.60.br         (■)4ImI.S86. 
r«f  aUuBf  tba  tiada  of  Um  Ula  of  Ifss. 
VOL.  I. 
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[[but  an  appeal  lies  from  them  to  the  king  and  council  in 
the  last  resort.]] 

From  these  adjacent  islands  we  may  now  extend  our 
view  to  the  more  distant  possessions  (or,  as  they  are  usually 
termed,  colonies)  of  the  British  crown  in  various  quarters 
of  the  globe.  Colonies  are  no  part  of  the  mother  country, 
but  distinct  (though  dependent)  dominions.  They  are 
either  gained  from  other  states  by  conquest  or  treaty,  or 
they  are  acquired  by  right  of  occupancy  only ;  that  is,  by 
finding  them  desert  and  uncultivated,  and  peopling  them 
from  the  mother  country. 

QBoth  these  rights  are  founded  upon  the  law  of  nature, 
or  at  least  upon  that  of  nations.  But  there  is  a  difference 
between  these  two  species  of  colonies  with  respect  to  the 
laws  by  which  they  are  bound.  For]]  in  conquered  or 
ceded  countries  that  have  already  laws  of  their  own,  these 
laws  remain  in  force  until  changed  by  competent  autho- 
rity (n),  and  the  common  law  of  England,  as  such,  has  no 
allowance  or  authority  there :  while,  on  the  other  hand,  Qit 
hath  been  held  (o),  that  if  an  uninhabited  country  be  dis- 
covered and  planted  by  English  subjects,  all  the  English 
laws  then  in  being,  which  are  the  birthright  of  every  sub- 
ject (p),  are  immediately  there  in  force.  But  this  must  be 
understood  with  very  many  and  very  great  restrictions. 
Such  colonists  carry  with  them  only  so  much  of  the 
English  law  as  is  applicable  to  their  own  situation  and 
the  condition  of  an  infant  colony ;  such,  for  instance,  as 
the  general  rules  of  inheritance,  and  of  protection  from 
personal  injuries:  the  artificial  refinements  and  distinc- 
tions incident  to  the  property  of  a  great  and  commercial 
people,  the  laws  of  police  and  revenue,  (such  especially 

(r)  Campbell  V.  Hall.  Cowp.  204;  if    of   qaettionable  authority;    vide 

2  P.  Wma.  75  ;  Rex  v.  Vaughan,  4  Campbell  r.  Hall,  ubi  aup. 

Bvrr.  3500.     It  baa  been  taid  that  («)  Blankanl  t>.  GaUy.  Salk.4n  ; 

this  it  subject  to  the  exception  of  >nch  Smith  v.  Browa,  ibid.  666 ;  4  Mod. 

laws  at  are  contrary  to  the  Christian  215. 

religion  or  natural  morality  ;  Calvin's  (p)  3  P.  Wma.  75. 
caae,  7  Rep.  17  b ;  bat  that  doctrine 
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QsB  are  inforced  by  penalties,)  the  mode  of  maintenance  for 
the  established  clergy,  the  jurisdiction  of  ipiritnal  courts, 
and  a  multitude  of  other  proTisions,  are  neither  necessary 
nor  convenient  for  them,  and  therefore  are  not  in  force.]] 

The  sovereign  exercises,  as  to  colonies  of  every  descrip- 
tion, the  right  of  appointiag  governors,  and  of  issuing  war- 
rants for  the  appointment  of  all  other  officers,  whether  judi- 
cial or  administrative.  The  right  of  legislation,  too,  is  in 
many  cases  vested  in  the  crown;  for  all  such  colonies  as 
have  been  acquired  by  conquest  or  cession,  are  subject  to 
such  laws  as  the  sovereign  in  council  may  himself  im- 
poM  (9))  or  to  such  as  may  be  imposed  by  any  legislative 
council  established  there  under  the  royal  authority.  This 
does  not  extend,  however,  to  colonies  acquired  by  occu- 
pancy ;  for  in  these  the  crown  possesses  no  such  l^sla^- 
tive  ri|:ht.  The  sovereign  may,  nevertheless,  in  any  colonies, 
however  acquired,  direct  the  governor  to  summon  a  repre- 
sentative assembly  from  among  the  inhabitants  themselves 
for  the  purpose  of  interior  kigisfaition ;  and  it  is  an  esta- 
blished principle,  that  a  conquered  or  ceded  colony  to 
which  the  crown  has  once  thus  granted  a  representative 
legislature,  is  no  longer  subject  to  legislation  by  the 
crown  (r).  But,  on  the  other  hand,  every  description  of 
transmarine  possession  is,  under  all  circumstances  and 
whatever  amy  be  its  political  constitution,  subject  to  the 
legislative  control  of  the  British  parliament  It  was  the 
exeidse  by  parliament  of  this  gcoeral  right,  for  the  parti- 
colar  purpose  of  raising  a  rermioe  by  eolonial  taxation, 
that  led  to  that  famous  dispute  between  the  mother  coun- 
try and  her  North  American  provinces,  which  nhtmately 
temiinatcd  in  their  independence  (s).    The  existeaee  of 

(f^  (  >l* -^  '    <  tHMS or  pMc« «itk  Umm coloniM, Mid 

Campun  t .  1  i ,  i>j  •  dciahiva  instj  rifMd  at  Ptrii, 

(r)  (  .fr.pt.ii   ..  11^  3id  giiiwbir.  1789.  wkwrnMH 

Att.c;«(>. ..  siaitari.  J  >:.  ,.  (Iw  ilaiiU  Smh  of  Aatrks  ts  bs 

(«)  By  MOMbS.  e.46.  te  M-  km, rif,—^  iiinmiisi 

j«cty  wM  tatpowisi  la  eaaiMs  a 

b2 
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the  right  in  this  as  in  other  cases,  was  during  the  contro- 
versy asserted  by  an  act  of  the  6  Geo.  III.  c.  12,  which 
declares  that  all  his  majesty's  colonies  or  plantulions  in 
America  are,  and  of  right  ought  to  be,  subordinate  to,  and 
dependent  upon  the  imperial  crown  and  parliament  of 
Great  Britain,  who  have  full  power  and  authority  to  make 
laws  and  statutes  of  sufficient  validity  to  bind  the  colonies 
and  people  of  America,  subjects  of  the  crown  of  Cn  f 
Britain,  in  all  cases  whatever.  It  was  however  ultinuii  in 
thought  expedient  to  disclaim  the  exercise  of  the  power  of 
taxation  as  regarded  America ;  it  being  declared  by  ano- 
ther act  of  the  British  legislature,  18  Geo.  III.  c.  12,  that 
from  and  after  the  passing  thereof,  the  king  and  parliament 
of  Great  Britain  will  not  impose  any  duty,  tax,  or  assess- 
ment whatever,  payable  in  any  of  his  majesty's  colonies, 
provinces,  or  plantations  in  North  America,  or  the  West 
Indies,  except  only  such  duties  as  it  may  be  expedient  to 
impose  for  the  regulation  of  commerce  (0 ;  the  net  produce 
of  such  duties  to  be  always  paid  and  applied  to  and  for  the 
use  of  the  colony,  province,  or  plantation,  in  which  the  same 
shall  be  respectively  levied,  in  such  manner  as  other  duties 
collected  by  the  authority  of  the  respective  general  courts, 
or  general  assemblies  of  such  colonies,  provinces,  or  plan- 
tations, are  ordinarily  paid  and  applied. 

Though  it  is  competent  to  parliament  to  legislate  for 
the  colonies,  yet  a  colony  is  not  considered  as  affected  by 
acts  of  parliament  passed  after  its  acquisition,  and  while 
it  is  subject  to  other  legislative  authority,  (whether  that  of 
the  sovereign  in  council,  or  of  a  local  council  or  assem- 
bly,) unless  it  be  mentioned  in  the  act  by  name  or  by 
general  description,  such  as  "  the  colonies,"  or  "  the  West 
Indies  (u),"  or  unless  the  act  be  in  its  nature  obviously  in- 
tended to  affect  all  our  possessions.  But  in  a  colony,  ac- 
quired by  occupancy,  acts  passed  before  its  acquisition 

(I)  Seethe  reciul  on  this  subject  («)  BUnkardv.Galdy,4Mod.225; 

in  the  31  Geo.  3,  c.  31,  ■.  46.  relative      2  P.  Wmt.  75;  Rex  v.  Vaugban,  4 
to  Canada.  Burr.  2500. 
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come  into  force  immediately  upon  that  event,  as  part  of 
the  general  law  of  England  (as  to  all  provisions  at  least 
not  unsuitable  to  its  social  circumstances) ;  though  it  is 
otherwise  in  the  case  of  a  colony  won  by  conquest  or  ces- 
sion, which  remains  (as  we  have  seen)  subject  to  its  own 
p-  -:•:-- 1  -,  -  m,j  jg  j^Qi  jn  general  affected  by  statutes 
<M  .^'dom  passed  before  its  acquisition. 

Such  being  the  general  principles  of  law  applicable  to 
t    '  \  next  advert  to  the  actual  constitution  of 

t  |. resent  belong  to  the   British  crown (x). 

And  here  a  great  variety  is  observable.  In  every  case 
they  are  subject  to  a  local  governor,  the  representative 
and  deputy  of  the  sovereign,  who  acts  under  the  royal 
commission  and  the  royal  instructions,  by  which  the  com- 
aussion  is  usually  accompanied.  In  every  case,  too,  the 
law  is  administered  by  local  judges,  deriving  their  autho- 
rity from  the  crown ;  and  an  appeal  is  universally  allowed 
from  the  decision  of  those  judges  to  the  sovereign  in 
council,  here  in  England.  But  in  other  particulars  our 
prei<ent  colonies  differ  widely  from  each  other  in  their  plan 
..t  u'ovemment,  some  of  them  having  received  the  gift  of 
lw).:lish  laws,  others  remaining  subject  to  the  codes  of 
foreigners,  their  former  masters ;  some  remaining  under 
the  legislative  power  of  the  crown  itself,  and  others  re- 
ceiving their  laws  from  a  local  legislative  council,  or  from 
representative  assemblies,  established  by  authority  of  the 
crown  or  of  parliament.  With  respect  to  tboae  posMSsing 
assemblies  of  this  description,  (which  are  a  numerous 
class,)  their  whole  interior  polity  is  in  general  closely 
modelled  upon  that  of  the  mother  country.  For  having 
(as  already  observed)  a  governor,  the  representative  of 
royalty,  and  royal  courts  of  justice,  they  have  also  a  local 
council,  forming  a  sort  of  upper  house,  in  addition  to  their 
general  assembly,  corresponding  with  our  House  of  Com- 


(■)  Hm  m— wilios  tf  Umm  will  |i*M.  w«  •!•  bow  io  add  B—lhw 
U  fMad  ia  Ctefk's  Ummuj  W  Cs>  Amu«U*.  *id«  4  &  6  Will.  4,  c.  06  ^ 
iMtal  Uw.  p.  II  i  to  iIm  Km  tksM      1  h  %  VWl  e.  60. 
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inon8(y);  who  by  their  united  authority  make  laws  suited 
to  the  emorgeacies  of  the  colony.  This  however  is  sub- 
ject to  such  restriction  as  necessarily  results  from  the 
subordination  of  these  local  establishments  to  the  crown 
and  the  imperial  parliament.  For  acts  of  assembly  not 
only  require  the  assent  of  the  governor,  as  representing  the 
crown,  before  they  can  come  even  into  temporary  opera- 
tion, but  are  liable  to  be  afterwards  annulled  by  a  notifi- 
cation from  this  country  of  their  having  been  disalloiced 
by  the  sovereign  in  council  (z).  And  it  is  particularly 
declared  by  statute  7  &  8  Will.  III.  c.  22,  (re-enacted  by 
3  &  4  Will.  IV.  c.  69,  8.  56),  that  all  laws,  bye-laws, 
usages,  and  customs  which  shall  be  in  practice  in  any  of 
the  plantations,  repugnant  to  any  law  made  or  to  be  made 
in  this  kingdom  relative  to  the  said  plantations,  shall  be 
utterly  void  and  of  none  effect. 

Thus  much  as  to  our  settlements  in  general.  But  there 
is  a  large  class  of  them  in  the  West  Indies  and  elsewhere, 
which  require  our  separate  attention,  on  account  of  their 
connection  with  the  late  system  of  colonial  slavery.  From 
the  earliest  period  of  their  acquisition,  their  produce  had 
been  raised  by  the  compulsory  labour  of  the  negro  race, 
and  notwithstanding  the  peculiar  freedom  of  her  own  in- 
stitutions, and  the  pure  form  of  Christianity  which  she 
professes,  the  mother  country  had  never  hesitated  to  lend 
her  sanction  to  that  iniquitous  method  of  cultivation  (a). 
Yet  among  all  the  nations  involved  in  the  guilt  of  slavery, 
she  alone  has  now  passed  a  law  for  its  abolition,  and  un- 
der circumstances  which  can  leave   no   doubt  that  the 


(v)  A>  to  (be  power  of  a  Hoate  of  colooies  (vide  Forbe*  v.  Lord  Cocb- 

Assemblj  to  commit  for  coDteropl,  see  nioe,  1  Baro.  &  Cies.  469) ;  yet  tb« 

Beaamoot  v.  Barrett,  1  Moore,  Pnv.  condition  of  liaveiy   liat  been   long 

Coaoc.  Rep.  59.  pronounced  by  our  courts  to  be  repng- 

(t)  Claik'a  Colonial  Law,  41.  nant  to  the  genius  of  the  municipal 

(a)  Several   of  our  ttatntes  gave  law  of  England;   see   the   case  just 

Moctioa  to  this  system,  as  already  cited,  and  the  case  of  Somersett,  11 

<rtahliah<d  by  tbe  local  laws  of  Um  SLTr.340}  Lofft.  1. 
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lore  is  really  due  to  the  force  of  her  moral  principles. 
The  oooscience  of  the  British  public  was  first  awakened 
to  the  atrocity  of  the  traffic  by  which  the  plantations  were 
continaally  supplied  with  new  victims  from  the  coast  of 
Africa;  and  at  a  later  period  to  the  nature  of  the  colonial 
bondage  itself;  which  was  shown  to  exceed  even  the  ser- 
▼ile  system  of  pagan  Rome  in  severity,  and  to  be  without 
parallel  in  the  history  of  human  oppression  {b).  The  trade, 
after  a  long  and  obstinate  opposition  from  the  parties  in- 
terested, was  abolished  in  1807(c) — and  after  another 
pro'  iterval,  during  which  the  duty  of  ameliorating 

the  L.„ :.^i\  of  the  negroes  in  the  colonies  was  confided 

(bat  in  vain)  to  the  local  legislature,  the  imperial  parlia- 
ment at  length  resolved  to  put  an  end,  from  1st  Augnat, 
1834,  to  the  system  of  slavery  itself — which  was  carried 
into  effect  by  an  act  passed  in  1833((/).  To  justify  this 
measure,  however,  it  was  thought  necessary  to  award  to 
the  slave  proprietors  the  sum  of  twenty  millions  sterling, 
in  compensation  for  the  loss  of  service  sustained — and  also 
to  interpose  a  certain  period  of  probation  during  which  the 
tiaTea,  instead  of  passing  suddenly  into  absolute  liberty, 
■hoold  be  considered  as  apprentices,  and  held  in  that 
qualified  species  of  subjection  to  their  former  masters. 
But  in  the  result,  the  masters  themselves  found  it  expe- 
dient to  abandon  the  system  of  apprenticeship  before  the 
prescribed  time  had  expired,  and  by  acts  of  their  own 
legislatttre  througboot  tlie  different  colonies,  admitted 
their  apprentices  into  the  state  of  pure  freedom  at  a  period 
somewhat  earlier  than  they  would  otherwise  have  been 
entitled  to  its  enjoyment  («). 

(ft)  Vide  "  ftUvwy  •#  tta  BtHkk      «.M.  «ad  tto  Mpply  of  e«r  <ma  coo- 
Wm  laiia  ColMiM  ddiMMai.'*  by 


I  Jmm  guplis.  Ei^.  iat4.  IhMMm  ky  Us  lii«  is 

(«)  47  Gm.  t.  M.  1.  c  M.    TIm  1806. 
fmifs  Slav*  Mds.  vk.  riM  nrr*y  "^         (O  S  li  4  Will.  4.  e.  7S. 

kMaalHM  villi  ■kfW.wMftW-         <•)  B«M«ilMMli«bevt.eha4,«U« 


IAs4  is  ina.  by  Mac  4«  0«^  a.      60«s.4,e.  17.clia,  •.»}  7  Will.4 
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Our  posseMions  in  India  are  alto  entitled,  from  their 
superior  extent  and  importance,  to  specific  notice.  In 
1708  two  rival  associations  existed  in  Kiiglund  fur  the 
purpoAes  of  East  India  traffic,  but  in  that  year  they  were 
consolidated  into  one  by  act  of  parliament  (/),  with  an 
exclusive  privilege  of  trading  to  the  East  Indies  and  other 
specified  places  (^),  a  privilege  ailerwards  renewed  by 
many  successive  grants.  This  body  was  originally  incor- 
porated by  the  name  of  "  The  United  Company  of  Mer- 
chants of  England  trading  to  the  East  Indies,"  but  con- 
venience attached  to  ihem  the  shorter  appellation  of  "  The 
East  India  Company,"  which  has  now  become  by  express 
provision  (A)  their  proper  legal  style.  In  the  progress  of 
their  well-known  history,  they  drove  from  the  Indian 
Peninsula  the  rival  settlers  of  Europe ;  and  though  first 
instituted  for  purposes  merely  commercial,  their  policy 
gradually  led  to  the  acquisition  of  immense  territorial 
dominions,  by  which  they  became  effectively  (though  sub- 
ject to  the  undoubted  supremacy  of  the  British  crown  (t)  ) 
the  sovereigns  of  India  (A).  The  unexampled  grandeur  of 
this  company  has  long  rendered  the  regulation  of  its  affairs 
an  object  of  the  highest  interest  and  importance  to  the 
British  nation.  In  consequence  of  the  prevalence  of  great 
abuses,  its  constitution  was  newly  arranged  in  1773  by  an 


it  I  Vict.  e.  01.  for  making  the  sltve  Vict.  c.  67,  u  to  regalatton  of  pmooi 

trade  piracy;  5  Geo.  4,  c.  113;  9  in  the  West  Indies. 

Geo.  4.  c.  84  :  11  Geo.  4  6i  1  Will.  4,  (  /)  6  Ann.  c.  17.  s.  13. 

c  65 ;  3  &  4  Will.  4.  c.  72  ;  5  &  6  (g)  Same  act,  and  9  &  10  Will.  3, 

Will.  4,  c.  60,  c  61  ;  6  &  7  Will.  4,  c.  44,  s.  81. 

e.  81 ;  7  Will.  4  &  1  Vict.  e.  62  ;  1  (h)  3  U  4  Will.  4,  c.85.  s.  III. 

it  2  Vict.  c.  39,  c.  40.  c.  41.  c.  47.  (t)   See  preamble  to  53  Geo.  3, 

c.  83.  c.  84.  c.  1U2  ;  2  &  3  Vict.  c.  c.  155. 

57,  c.  73,  for  farther  provisions  as  to  (k)  7  Geo.  3.  c.  57 ;  Gibson  v. 

slave  trade ;  5  &  6  Will.  4.  c.  45 ;  6  East  India  Company,  5  Bing.  N.  C. 

&  7  Will.  4.  c.  5,  c  16,  c.  82  ;  1  &  2  272 ;  Mayor  of  Lyons  v.  Ea»l  India 

Vict.  c.  3,  c.  19,  as  to  slave  compen-  Company,  1  Moore,  Priv.Counc.  Kep. 

aatioD  and  slavery.     £t  vide  1  &  2  374. 
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act  ofpftrluuBientC/)  prescribing  the  manner  in  which  its 
directors  should  be  chosen,  and  the  qualification  which 
should  entitle  proprietors  of  stock  to  vote  in  its  affairs.  In 
1784,  iu  administration  of  the  East  was  brought  under 
the  mora  effectual  superintendence  of  the  government  at 
home,  by  the  establ^hment  of  the  Board  of  Commis- 
sioners for  the  affairs  of  India,  commonly  called  the  Board 
of  Control  (m).  Still  however  its  commercial  monopoly 
remaioed  entire;  but  in  1813  it  was  provided  by  an  act(ii) 
pmnrt  OD  the  last  renewal  of  the  company's  privileges, 
that  the  trade  from  all  places  except  China,  and  in  all 
commodities  except  tea,  should  be  thrown  open  (under 
certain  restrictions  and  limitations)  to  every  subject  of  the 
realm.  And  this  proved  but  the  prelude  to  a  still  more 
important  change;  for  the  expediency  being  at  length 
generally  recognised  of  admitting  the  capital  of  our  pri- 
vate merchants  to  a  free  participation  in  every  branch  of 
the  Indian  traffic,  an  arrangement  was  accordingly  made 
with  the  Company  for  that  purpose  in  1832.  By  the  act 
which  carried  this  into  effect  (o),  such  exclusive  rights  of 
trading  as  the  Company  still  retained,  are  abolished  (p). 
And  though  the  territories  and  other  property  in  their 
poaaession,  with  the  exception  of  St.  Helena  (which  is 
vested  in  the  crown),  are  still  left  (and  are  to  remain  until 
30th  April,  1854,)  under  the  government  of  the  Company, 
this  is  "  in  trust"  only  **  for  his  majesty,  his  hdrs  and  suc- 
ceaaors,  and  for  the  service  of  the  government  of  India  (q).** 
And  it  is  provided  that  his  majesty  shall  be  empowered  to 
nominate  **  commiaaionnri  for  the  affairs  of  India,"  to 

(I)  13GM.S.«.6S.wpWaritM      is  IS  Om.  S.  c  63.  agtiMi  Um  ae- 
MMsdad  by  21  0«e.3,  C.70.  mftUf  of  piMMli  by  c— adlloct  f 


(■)14G«e.9.  aSS.MpUiMdaad      J«4|H,sadCMpfaMaitMM  ioEagtood 
by  M  0«e.  3,  c.  10.     El      aloibaMtCMMMttad  ia  ladia. 


wUttkmmetttmtUbmmwimaimn-  (a)  63  Om. 3. e.  165.  •.  7. 

tiaaarjMiiM  lala^.37  0««.3.«.  (•)  3  &  4  WUL  4.  o.  85. 

14Si396i40O«o.S.«.79(4O«0.4.  (r)  SaeCS. 

e.7l.7Ga».4.e.S7;90aa.4,a74i  (f )  Saet.  I  aad  S. 
tliSViei.c.34i  and  Um  piavWsaa 
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whom  all  former  enactments  relative  to  the  Board  of  Con- 
trol shall  in  general  be  applicable  (r),  and  without  whose 
sanction  no  orders  or  despatches  whatever  are  to  be  sent 
out  by  the  Board  of  Directors  («).  As  for  the  local  go- 
vernment of  India,  it  is  committed  to  a  governor-general 
and  a  board  of  councillors,  who,  under  the  style  of  "  the 
Governor-General  of  India  in  Council  (0/'  are  invested 
with  a  superintending  authority  over  all  the  presidencies 
in  all  points  relating  to  their  civil  and  military  administra- 
tion (») ;  and  have  power  to  make  laws  for  all  persons, 
whether  British  or  native,  throughout  the  whole  of  the 
territories,  and  for  all  servants  of  the  Company  within 
the  dominions  of  allied  states  (x);  subject  however  to  a 
power  in  the  Court  of  Directors  (acting  under  the  control 
in  the  act  provided)  to  disallow  any  law  so  made(y);  and 
also  subject  to  the  superintending  and  paramount  autho- 
rity of  the  imperial  parliament;  in  favour  of  which  "a  full, 
complete,  and  constantly  existing  right"  is  emphatically 
reserved,  "  to  control,  supersede,  or  prevent  all  proceedii»<;s 
and  acts  whatever  of  the  governor-general  in  council,  and 
in  all  respects  to  legislate  for  the  territories  as  if  the  act 
had  not  been  passed  (z)."  This  statute  was  soon  after- 
wards followed  by  another  (a),  in  which  the  trade  to  China 
and  India  is  placed  under  new  regulations,  and  its  entire 
freedom  (subject  as  regards  China  to  a  local  board  of  pro- 
tective superintendence)  definitively  established. 

We  have  now  noticed  such  several  parts  of  the  domi- 
nions of  the  crown  of  Great  Britain  as  are  not  within  the 
full  and  proper  jurisdiction  of  the  English  laws. 

QAs  to  any  foreign  dominions  which  may]]  happen  in 
the  course  of  events  to  [[belong  to  the  person  of  the  sove- 
reign by  hereditary  descent,  by  purchase,  or  other  acqui- 

(r)  Swt  19.  (s)  S«cC  43. 

(()  Sect.  30.  (y)  Sect.  44. 

(I)  Sect.  39.  (t)  Sect.  51. 

(«)  Sect.  65.  (a)  3  &  4  Will.  4,  e.  98. 
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[[•ition ;  as  these  do  not  in  any  wise  appertain  to  the  crown 
of  these  kingdoms,  they  are  entirely  unconnected  with  the 
laws  of  England,  and  do  not  communicate  with  this  na- 
tion in  any  respect  whatsoever.  The  English  legislature 
bad  wisely  remarked  the  inconveniences  that  had  formerly 
resulted  from  dominions  on  the  continent  of  Europe; 
from  the  Norman  territory  which  William  the  Conqueror 
brought  with  him,  and  held  in  conjunction  with  the  Eng- 
lish throne ;  and  from  Anjou,  and  its  appendages,  which 
fell  to  Henry  the  Second  by  hereditary  descent.  They 
had  seen  the  nation  ei^aged  for  near  four  hundred  years 
together  in  ruinous  wars  for  defence  ef  these  foreign 
dominions,  till,  happily  for  this  country,  they  were  loat 
under  the  reign  of  Henry  the  Sixth.  They  observed  that 
from  that  time  the  maritime  interests  of  England  were 
better  understood  and  more  closely  pursued ;  that,  in  con- 
sequence of  this  attention,  the  nation,  as  soon  as  she  had 
rested  from  her  civil  wars,  began  at  this  period  to  flourish 
all  at  once,  and  became  much  more  considerable  in  Eu- 
rope, than  when  her  princes  were  possessed  of  a  larger 
territory,  and  her  councils  distracted  by  foreign  interests. 
This  experience  and  these  considerations  gave  birth  to  a 
conditional  clause  in  the  act  (h)  of  settlement,  which  vested 
the  crown  in  her  present  majesty^   "  house,  "that 

"  in  case  the  crown  and  imperial  u  ^  i  ^  realm  shall 

**  hereafter  come  to  any  person  not  being  a  native  of  this 
**  kiDgdom  of  England,  this  nation  shall  not  be  obliged  to 
**  engige  in  any  war  for  the  defence  of  any  dominions  or 
"  territories  which  do  not  belong  to  the  crown  of  England, 
"  withont  consent  of  parliament" 

We  come  now  to  consider  the  kingdom  of  England  in 
particuhir,  the  direct  and  immediate  subject  of  those  laws, 
concerning  which  we  are  to  treat  in  the  ensuing  Com- 
inenlaries.  And  this  comprehends  not  only  Wales  and 
Berwick,  of  which  enough  has  been  ftlready  said,  but  also 

(4)  8M.IS&  ISWnUS.r.S. 
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Tpart  of  the  sea.  The  main  or  high  seas  are  part  of  the 
reahn  of  England,  for  thereon  our  courts  of  admiralty  have 
jurisdiction,  as  will  be  shown  hereafter ;  but  they  are  not 
subject  to  the  common  law  (c).  This  main  sea  begins  at 
the  low- water-mark.  But  between  the  high- water-mark 
and  the  low-water-mark,  where  the  sea  ebbs  and  flows, 
the  common  law  and  the  admiralty  have  divisum  imperiumf 
an  alternate  jurisdiction  ;  one  upon  the  water,  when  it  is 
full  sea ;  the  other  upon  the  land,  when  it  is  an  ebb  {d). 

The  territory  of  England  is  liable  to  two  divisions  ;  the 
one  ecclesiastical,  and  the  other  civil  (e). 

I.  The  ecclesiastical  division  is,  primarily,  into  two  pro- 
vinces, those  of  Canterbury  and  York.  A  province  is  the 
circuit  of  an  archbishop's  jurisdiction.  Each  province 
contains  divers  dioceses,  or  sees  of  suffragan  bishops  ;3] 
the  whole  number  of  which,  including  the  bishopric  of  the 
Isle  of  Man,  (annexed  to  the  province  of  York  by  King 
Henry  VIII.)  is  at  present  twenty-five  (/).  [[Every  diocese 
is  divided  into  archdeaconries,  each  archdeaconry  into 
rural  deaneries,  which  are  the  circuit  of  the  archdeacon's 
and  rural  dean's  jurisdiction,  of  whom  hereafter;  and 
every  rural  deanery  is  divided  into  parishes  (g). 

A  parish  is  that  circuit  of  ground  which  is  committed 
to  the  charge  of  one  parson,  or  vicar,  or  other  minister 
having]]  permanent  [[cure  of  souls  therein  (/<).     How  an- 

(c)  Co.  Liu.  360.  "  into  effect  the  ReporU  of  the  Com- 

(</)  Finch,  L.78  ;  CoDttable'tcaac,  "  miMiooera  tppointed  toconiider  the 

6  Rep.  107  a.  "  State  of  the  EiUblished  Church  in 

(<)  Ai  to  the  territorial  divisions  "  Englaud  and  Wales,  with  reference 

of  England,  some  vsilaable  informa-  "  to  Ecclesiastical  Duties  and  Reve- 

tioo  will  l>e  found  in  the  Preface  to  "  nues,  to  far  as  they  relate  to  Epis- 

the  Population  Abstract  of  1831,  vol.  "  copal  Dioccaes,  Revenues,  and  Pa- 

i.  p.  xiv.  "  tronag«."    Vide  I  &  2  Vict.  c.30; 

(/  )  One  of  these  bishoprics  (that  2  &  3  Vict.  c.  65. 
of  Ripon)  has  been  created,  and  other  (g)  Co.  Lift.  94.    The  number  of 

new  arrangemenu  made  with  respect  pariahes  and  population  of  each  dio- 

to  dioeeaes.  archdeaconries,  and  rural  ceae  are  given  in  the  Population  Ab- 

<Uaoeries,  by  orders  in  council,  issued  stract,  1831,  vol.  i.  p.  xix. 
aitder  the  authority  of  6  &  7  Will.  4,  (A)  It  is  suted  in  the  Population 

c.  77,  intilaled  "Ad  Act  for  curying  Abstract  of  1831,  vol.  i.  p.  xviii.,  that 
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Qtient  the  division  of  parishes  is,  may  at  present  be  diffi- 

'*  to  a<icertain ;  for  it  seems  to  be  agreed  on  all  hands, 

in  the  early  ages  of  Christianity  in  this  island,  parishes 

wt  re  unk.Down(i),  or  at  least  signified  the  same  that  a  dio- 

'      There  was  then  no  appropriation  of  eccle- 

-  iiiy  particular  church  ;  but  every  man  was 

at  liberty  to  contribute  bis  tithes  to  whatever  priest  or 

rliurch  he  pleased,  provided  only  that  he  did  it  to  some; 

ur,  if  he  made  no  special  appointment  or  appropriation 

thereof,  they  were  paid  into  the  hands  of  the  bishop,  whose 

duty  it  was  to  distribute  them  among  the  clergy,  and  for 

other  pious  purposes,  according  to  his  own  discretion  (/). 

Mr.  Camden  (m)  says,  England  was  divided  into  pa- 
rishes by  Archbishop  Honorius  about  the  year  630.  Sir 
Henry  Hobart(ii)  lays  it  down,  that  parishes  were  first 
erected  by  the  council  of  Lateran,  which  was  held  a.  d. 
1  17!).  Each  widely  differing  from  the  other,  and  both  of 
tiicin  perhaps  from  the  truth;  which  will  probably  be  found 
in  the  medium  between  the  two  extremes.  For  Mr.  Selden 
has  clearly  shown  (o),  that  the  clergy  lived  in  common, 
without  any  division  of  parishes,  long  af\er  the  time  men- 

Um  awBbcr  of  p«mb«  and  parodual  '*  kit  fpiritaal  fuDctioaa,  w«a  ditrkkd 

chapciriM  at  thai  peiiod  iq  EfUwi  **  iaie  l«M»r  portiona  for  the  aapario- 

aod    Waica,   migbt,  for   any  pMraJ  "  tMd«M«  of  hia  clergy,  •  word  of  ■!• 

patpoao,  tw  aafelj  Ukeo  at  10,700.  "  milar  inport  wm  adoplad,  fmniehim. 

(0  "  Parochial  ditiaioaa.  aa  they  "  Aod  io  aatiMt  timm,  Mr.  SddM 

*'  MW  mat,  did   om  taka  plaot,  at  "  tbinka  tbo  worda  w«r«  oaod  iadi*- 

"  Uaal  io  aoao  cMurttica.  lill  a«v«r»l  "  crimiaataly  ;"  Cbiity'a  Blackaloat, 

"  etatwiio  afior  tko  aawbliakw i  of  fol.  i.  p.  106.  a. ;  ol  vtdo  3  Bon.  Ee. 

"ClkriiiMBiiy.'*— HallMB'a   MiddU  L.eO,7t]i«d. 

A|«.  fot  ii.  p.  906.  7di  od.— tHMM  (f)8dd.«rTilk.9.4i  SIMI.6M; 

it  it  CwtiMr   tfcttiitd,  ttet  ihMgli  SMs  •.  DraU.  Hob^  IMw 

Martian  tad  Fbarj  lia««  nfaciad  tka  (aa)  Caaidaa't  Briiaaaia. 

origia  af  paritlMt  to  dM  foartb  ea^  (a)  Siada  «.  DraU.  Hob.  SM.  Aad 

tary.  iMa  mat  ba  ttariiad  to  iW  aMti  aaa  Biihop  of  Wiacbtator't  caaa,  t 

papalaaa  ptrto  of  iIm  aapira.  Rap.  44  b. 

(k)''WbaatbaditM<«.ortbadit.  (•)  8ald.afTllhw,e.9. 
"  teict  atar  wbiab  tba  biabnf  wwciwd 
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Qtioned  by  Camden.  And  it  appears  from  the  Saxon  laws, 
that  parishes  were  in  being  long  before  the  date  of  that 
council  of  Lateran  to  which  they  are  ascribed  by  Hobart. 

We  find  the  distinction  of  parishes,  nay,  even  of  mother- 
churches,  so  early  as  in  the  laws  of  King  Kdgnr,  about 
the  year  970.  Before  that  time  the  consecration  of  tithes 
was  in  general  arbitrary ;  that  is,  every  man  paid  his  own 
(at  was  before  observed)  to  what  church  or  parish  he 
pleased.  But  this  being  liable  to  be  attended  with  either 
fraud,  or  at  least  caprice,  in  the  persons  paying;  and  with 
either  jealousies  or  mean  compliances  in  such  as  u ' 
petitors  for  receiving  them ;  it  was  now  ordered  b\  a 

of  King  Edgar  (p),  that  "  dentur  omnes  decinne  primaria 
eccUsut  ad  quam  parochia  pertinet."  However,  if  any 
thane,  or  great  lord,  had  a  church,  within  his  own  de- 
mesnes, distinct  from  the  mother-church,  in  the  nature  of 
a  private  chapel ;  then,  provided  such  church  had  a  ceme- 
tery or  consecrated  place  of  burial  belonging  to  it,  he 
might  allot  one-third  of  his  tithes  for  the  maintenance  of 
the  officiating  minister:  but  if  it  had  no  cemetery,  the 
thane  must  himself  have  maintained  his  chaplain  by  some 
other  means ;  for  in  such  case  all  his  tithes  were  ordained 
to  be  paid  to  the  primaria  ecclesia  or  mother-church  («/). 

This  proves  that  the  kingdom  was  then  generally  divided 
into  parishes,  which  division  happened  probably  not  all  at 
once,  but  by  degrees.  For  it  seems  pretty  clear  and  cer- 
tain, that  the  boundaries  of  parishes  were  originally  ascer- 
tained by  those  of  a  manor  or  manors :  since  it  very  seldom 
happens  that  a  manor  extends  itself  over  more  parishes 
than  one,  though  there  are  often  many  manors  in  one 
parish.  The  lords,  as  Christianity  spread  itself,  began  to 
build  churches  upon  their  own  demesnes  or  wastes,  to 
accommodate  their  tenants  in  one  or  two  adjoining  lord- 

(p)  Seld.  of  Tttbet,  c.  1. 

(f )  C.  2.    See  also  the  laws  of  King  Canute,  c.  1 1 ,  about  the  year  1030. 
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[[ship* ;  and,  in  order  to  have  divine  senrice  regularly  per- 
formed therein,  obliged  all  their  tenants  to  appropriate 
their  tithes  to  the  maintenance  of  the  one  officiating  minis- 
ter, instead  of  leaving  them  at  liberty  to  distribute  them 
among  the  clergy  of  the  diocese  in  general ;  and  this  tract 
of  land,  the  tithes  whereof  were  so  appropriated,  formed  a 
distill  ~li.     Which  will  well  enough  account  for  the 

freqii'  ;  luixture  of  parishes  one  with  another.     For, 

if  a  lord  had  a  parcel  of  land  detached  from  the  main  of 
his  estate,  but  not  sufficient  to  form  a  parish  of  itself,  it 
was  natural  for  him  to  endow  his  newly  erected  church 
with  the  tithes  of  those  disjointed  lands,  especially  if  no 
church  was  then  built  in  any  lordship  adjoining  to  those 
outlaying  parcels. 

Thus  parishes  were  gradually  formed, and  parish  churches 
endowed  with  the  tithes  that  arose  within  the  circuit  as- 
signed. But  some  lands,  either  because  they  were  in  the 
hands  of  irreligious  and  careless  owners,  or  were  situate 
in  forests  and  desert  places,  or  for  other  now  unsearchable 
reasons,  were  never  united  to  any  parish,  and  therefore 
cootiBoe  to  this  day  extra-parochial ;  and  their  tithes  are 
now  by  immemorial  custom  payable  to  the  king  instead  of 
the  bishop,  in  trust  and  confidence  that  he  will  distribute 
them  fbr  the  general  good  of  the  Church  (r).]] 

As  a  parish  is  an  ecclesiastical  division,  so  the  persons 
who  bear  the  chief  authority  in  a  parish,  as  such,  viz.  the 
rector  (or  viirar,  or  perpetual  curate)  and  churchwardens, 
are  ako  of  an  eccle»iastical  character ;  and  the  nature  of 
tlMUr  offiees  aad  duties  is  a  subject  that  consequently  be- 
Ion<'«  not  to  the  present  place,  but  to  that  division  of  the 
in  which  we  shall  have  occasion  to  treat  of  the  law 
of  the  Church.     It  is  material,  however,  to  observe  here, 

(r)  t  Iml  S47 :  Bkbep  oT  Wia-  «n  — tio«tti.  •mi  U  k  tlsMd  ihtt 

rWrtv't  am,  t  lUp.  44 ;  WrigM  m.  tbtj  an  mmUj  tmud  to  iMta  b«M 

Wrifht.  Cf.  Klk.  613.    U  llM  P^  tW  mm  cT  rojil  pstecw.  itlifiMi 

paUiiM  AUiMct  cf  18S1  •«•  iIms  Umm*  w  Mlint  OMlks.  IM.  voL  i. 

two  li«aSf«d  «dn-fSf«dMl  fkem  p.  sail. 
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both  as  to  parishes  and  parochial  officers,  that  though  pri- 
marily and  properly  they  have  relation  to  ecclesiastical  pur- 
poses, yet  there  are  some  secular  aspects  in  which  they  also 
require  to  be  considered.  For  there  lias  been  a  gradual  ten- 
dency, more  particularly  in  modem  times,  to  treat  a  parish 
as  a  civil  not  less  than  an  ecclesiastical  division.  Thus  the 
collection  of  the  poor-rate  or  fund  for  relief  of  the  poor, 
and  in  a  general  point  of  view  its  application  also,  is  paro- 
chial; and  the  case  is  the  same  with  respect  to  several  other 
species  of  local  taxation.  The  affairs  of  a  parish,  as  such, 
(whether  civil  or  ecclesiastical,)  are  regulated  in  vestry, 
which  is,  properly  speaking,  an  assembly  of  the  minister, 
churchwardens  and  parishioners  (viz.  parishioners  contri- 
buting to  public  burdens  («));  and  which,  from  being 
commonly  held  in  the  vestry  adjoining  or  belonging  to  the 
church,  takes  its  name  from  thence,  as  the  place  itself  does 
from  the  priest's  vestures,  which  are  usually  deposited  there. 
It  is  summoned  or  called  together  by  the  churchwardens, 
with  consent  of  the  minister  (0>  (who  has  been  generally 
considered  as  entitled,  when  present,  to  preside  at  the 
meeting  (m));  and  its  principal  rights  and  duties  are  those 
of  investigating  and  controlling  the  expenditure  of  the 
parochial  funds,  and  electing  certain  of  the  parochial 
officers,  though  there  are  various  other  matters  in  which  it 
possesses  an  authority  (x).  We  here  speak  of  its  original 
character  at  common  law ;  but  its  nature  is  liable  to  mo- 
dification in  particular  places  by  force  of  special  custom 
or  enactment(y);  and  is  regulated  besides  by  the  General 
Vestry  Act  68  Geo.  III.  c.  69,  amended  by  59 Geo.  III.  c.  86. 
By  these  statutes  (which  extend  not  however  to  the  city 
of  London  or  Southwark)  a  vestry  is  not  to  be  summoned 

(0  Steer's  Par.  L.  253.  2  Will.  4.  c.  60.  n.  27,  39  ;  68  Geo. 

(r)  Steer's  Pax.  L.  ubi  lup.  3,  c.  69,  i.  6. 

(M)  Wilton  V.  M-Math.  3  B.  &  (y)  Steer's  Par.  L.  260;  Goldiog 

Aid.  241,   o.  (b);   vide  Mawley  v.  v.  Fenn,  7  Barn.  &  Cres.  765  ;  R.  r. 

Barbet,  2  Esp.  687.  Brain.  3  B.  &  Adol.  614  ;  R.  «.  St. 

(«)  Steers  Par.  L.  257;  vide  1  &  Martin's  in  the  Fields,  ibid-  907 ;  R. 

V.  Clertenwell,  1  Ad.  &  El.  317. 


8SCT.  IV.]  TBJI  LAWS  OF  BNQLAKD.  113 

except  on  three  days'  notice  (z) ;  and  when  it  meets,  a 
chairman  is  to  be  appointed,  unless  the  rector,  vicar,  or 
peqMtoal  curate  is  present ;  and  the  chairman  shall  have 
the  casting  vote  and  sign  the  minutes  of  the  proceedings. 
They  also  contain  provisions  as  to  the  right  of  voting ; 
which  is  adjusted  upon  a  certain  scale,  having  relation  to 
the  amount  in  which  the  voter  is  assessed  to  the  relief  of 
the   poor  (a).     The   constitution  of  vestries   is   moreover 
sometimes  regulated    by  Sir  J.    Hobhouse's  act,   1   k  2 
Will.  IV.  c.  60,  which  provides  for  the  election,  by  the 
rate-payers,  of  a  certain  number  of  vestrymen  and  au- 
ditors, under  whose  management  the  parochial  accounts 
are  to  be  kept  and  audited  (6).     This  statute  has  no  ap- 
plication, however,  to  parishes  not  forming  part  of  a  city 
or  town,  and  not  having  more  than  800  rate-payers ;  and 
the  adoption  of  its  arrangements  is  in  no  case  compulsory ; 
no  parish  being  subject  to  them  unless  it  voluntarily  con- 
sent to  place  itself  under  the  act.     There  is  also  a  statute 
of  oU  Geo.  Hi.  c.  12,  commonly  called  the  Select  Vestry 
Act,  which  empowers  parishes  to  establish  .  vestries  of  a 
certain  description  for  the  management  of  the  poor ;  and 
as  far  as  their  relief  is  concerned,  the  bodies  so  appointed 
supersede  the  authority  of  the  ordinary  parish  officers ; 
-selves,  on  the  other  hand,  subject  to 
I    '  )r  Law  Commissioners  (c). 
On  the  subject  of  parishes,  it  only  remains  to  be  ob- 
served, thut  by  one  of  the  acts  lately  passed  for  the  erec- 
tion of  adilitional  churches  (</),  a  power  exists  of  dividing 
any  parish,  so  far  as  ecclesiastical  purposes  are  concerned, 

(:)  By  7  WilL  4  «i  1  Viet.  e.  46.  7  Ad.  &  El.  264  ;  R.  «.  St.  hiirj, 

Om  Mtiet  fbr  nlliac  •  ««rtry  b  to  b«  UmbMk,  8  Ad.  &  F.I.  356. 

•Aaad  M  or  tmr  Um  clisrcli  door,  (*)  R.  •.  gi.  Ptuent  TraitNt,  6 

wiilMMi  unj  p«blieMiMi(M  fof— Hjr)  Nov.  U  M.  210;  R.  «.  Vtttry  of  Si. 

ia  ib«  porioli  ebaitli.  Mof]r-lo>boM,  6  Ad.  &  ¥A.  268. 

(•)  A*  10  Um  Manor  of  wodaf.  («)4«c  6  Will.4.  c.  76.  ■•  21.64. 

vido  CompboU  ».  Moud.  6  Ad.  Ai  (d)  68  Goo.  3.   c.  46 ;  and   m« 

EU845iR.f.RoelorolBinBioflMa.  1  At  S  Viet,  c  107,0. 10. 
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either  into  separate  parishes  (e)  or  separate  districts  (/). 
The  conaniissioners  appointed  under  these  acts  may,  by 
consent  of  the  bishop  and  patron  in  the  one  case,  and  of 
the  bishop  only  in  the  other,  recommend  that  such  division 
should  be  made ;  which  is  to  be  carried  into  efi'ect  by  an 
order  in  council ;  but  it  is  to  be  wholly  inoperative  as  to 
secular  objects  (^).  By  recent  statutes,  too,  particular 
places  may  (by  order  in  council  made  on  recommendation 
of  the  archbishop)  be  detached  from  one  parish  and  an- 
nexed to  another,  or  formed  into  separate  parishes  for 
ecclesiastical  purposes  (A).  And  thus  much  for  the  eccle- 
siastical division  of  this  kingdom. 

[[2.  The  civil  division  of  the  territory  of  England  is  into 
counties,  of  those  counties  into  hundreds,  of  those  hun- 
dreds into  tithings  or  towns.]]  This  division  is  of  remote 
and  undefined  antiquity ;  and  was  not  peculiar  to  Eng- 
land, similar  distributions  having  been  in  use  among 
several  nations  of  the  continent  ({)•  As  to  the  tithings, 
they  were  Qso  called  from  the  Saxon,  because  ten  free- 
holders with  their  families  composed  one.  These  all  dwelt 
together,  and  were  sureties  or  free  pledges  to  the  king  for 
the  good  behaviour  of  each  other ;  and  if  any  offence  was 
committed  in  their  district,  they  were  bound  to  have  the 
offender  forthcoming  (Jk).  And  therefore  antiently  no  man 
was  suffered  to  abide  in  England  above  forty  days,  unless 

(<)  68  Geo.  3,  c.  45,  t.  16.  tie*  are  mentioned  in  the  laws  of  Ina. 

(/)  Sect.  21.  "  It  i<  not  surprising,"  he  afterwards 

{g)  SecU  31.    The  Church  Build-  remarks,  "  ihat  ibe  great  aervicea  of 

iog  Acts  also  authorixe  the  esUbltsh-  "  Alfred  to  his  people  in  peace  and 

roent,  within  these  divisions,  of  a  spe-  "  in  war  should  have  led   posterity  to 

ciea  of  ael«ct  veatry  for  ecclesiastical  "  ascribe  every  institution,  of    which 

purposes ;  vide  59  Geo.   3,  c.    134,  "  the   beginning  was  obscure,  to  his 

s.  30;  3  Geo.  4,  c.  72,  s.  10.  "  coatrivaoce,  till  his   fame  has  be- 

(h)  1  &  2  Vict.  c.  IOG,  s.  26,  and  "  come  almost  as  fabulous  in  legis- 

2  &  3  Vict,  c.49,  s.  6.  "  lalion  as  that  of  Arthur  in  arms." — 

(i)  Hallam's  Middle  Ages.  vol.  ii.  Ibid.  402;  et  vide  Co.  lilt,  by  Harg. 

p.  389,  7lh  ediL    The  division   has  168  a,  n.  (6). 


ascribed  to  Alfred,    but    this  (k)  FleUl.47.    This  in  the  Laws 

learaad  author  questions  his  claim  to       of  King  Edward  the  Copfeasor,  c.  20, 
Um  distioctioo,  and  observes  that  coun-       is  very  justly  entitled  "  ii4«iim  « 
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[lie  were  inroUed  in  some  tithing  or  decennary  (e).  One 
of  the  principal  inhabitants  of  the  tithing  is  annually  ap* 
pointed  to  preside  over  the  rest,  being  called  the  tithing- 
man,  the  headborough,  (words  which  speak  their  own  ety- 
mology,) and  in  some  counties  the  borsholder,  or  borough's- 
ealder(</),  being  siip)>osed  the  discrectest  man  in  the  bo- 
rough, town  or  tithing. 

Tithings,  towns,  or  vills,  are  of  the  same  -  in 

law  :  and  are  said  to  have  had,  each  of  th<  v  a 

church  and  celebration  of  divine  service,  sacraments  and 
burials  (e) :  though  that  seems  to  be  rather  an  ecclesi- 
astical than  a  civil  distinction.  The  word  toum  or  till  is 
indeed,  by  the  alteration  of  times  and  language,  now  be- 
come a  •_  1  term,  comprehending  under  it]]  several 
species  a:.-.  — lies.  Taken  in  this  sense,  towns  are  dis- 
tinguished from  each  other  as  being  either  corporate  or 
not  corporate  ;  the  townsmen  forming  in  the  first  case  a 
corporation,  that  is,  a  society  with  certain  legal  properties 
and  capacities,  on  the  nature  of  which  we  shall  treat  at 
large  in  a  subsequent  division  of  these  Commentaries,  and 
shall  at  the  same  time  consider  the  provisions  of  the  late 
act  for  regulating  municipal  corporations,  5  Sc  6  Will.  IV. 
c.  76,  by  the  effect  of  which,  all  towns  of  this  description 
are  now^  placed  under  one  uniform  plan  of  internal  govern- 
ment. There  are  also  market-towns,  that  i»,  towns  which 
are  entitled  to  hold  markets,  and  others  which  have  not 
that  franchise.  And,  lastly,  towns  are  divided  into  cities, 
boroughs,  and  common  towns.  The  cities  of  this  kingdom 
•re  certain  towns  of  principal  note  and  importance,  all  of 
which  either  are  or  hmve  been  sees  of  bishops ;  yet  there 
seems  to  be  no  necessary  oonnexion  between  a  city  and  a 
■ee  (/) ;  and  it  is  certain,  that  [[though  the  bishopric  be 

M  mtmrkM,  fm  f «««  mam  iUtuJh'  (d)  Jte.  Diet,  ta  Ht.  Ilitdtwrw^ 

■Ma*  mutlmmtmr;'-fmm  Im  wttdt  («)  Co.  LilLllftb. 

Jkktt,  rttd  $mk  dtmrnmsU/diitiiiimn  (/)  Vidt   1   Woodd.  303;    Jm. 

Makial  mm  ««<««rti,  v^  r  Diet  im  tit.  City, 
(r)  Mirr.e.  1.».a. 
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[[dissolved,  as  at  Westminster  (^),  yet  still  it  rcmaineth  a 
city  (A).]]  A  borough  is  a  city  or  other  town  that  sends 
burgesses  to  parliament  (t),  a  privilege  the  nature  of  which 
we  shall  more  fully  explain  hereafler,  in  that  part  of  the 
work  which  relates  to  Parliament.  There  are  in  England 
and  Wales,  Sir  Edward  Coke  says  ij ),  8803  towns,  or 
thereabouts.  To  several  of  them  [[there  are  small  append- 
ages belonging,  called  hamlets ;  which  are  taken  notice 
of  in  the  Statute  of  Exeter  (A),  which  makes  frequent  men- 
tion of  entire  vills,  demi-vills,  and  hamlets.  Entire  vills 
Sir  Henry  Spelman(/)  conjectures  to  have  consisted  often 
freemen  or  frank-pledges,  demi-vills  of  five,  and  hamlets 
of  less  than  five.  These  little  collections  of  houses  are 
sometimes  under  the  same  administration  as  the  town 
itself,  sometimes  governed  by  separate  officers ;  in  which 
last  case  they  are,  to  some  purposes  in  law,  looked  upon 
as  distinct  townships.  These  towns,  as  was  before  hinted, 
contained  each  originally  but  one  parish  and  one  tithing ; 
though  many  of  them  now,  by  the  increase  of  inhabitants, 
are  divided  into  several  parishes  and  tithings;  and,  some- 
times, where  there  is  but  one  parish,  there  are  two  or  more 
vills  or  tithings. 

As  ten  families  of  freeholders  made  up  a  town  or  tithing, 

(i)  WestmiDtter  was  one  of  the  wu  oiiginalljr  u&ed  io  a  more  eiten- 

new   bishoprics  fouoded  by  Henry  8,  sive  lens^,   vide   Co.  LiU.  by  Harg. 

out  of  the  revenues  of  the  dissolved  108  b,  o.  (4).     In  Jac.  DicL  in  tit. 

BMNMStariea,  and  was  made  a  cily  by  Borough,  the  term  is  taken  to  mean  a 

exptMa  creation.     It  was  dissolved  as  town  sending  burgesses,  and  not  being 

a  see,  and  restored  to  the  bishopric  of  a  city.     Uut  see  the  authorities  first 

London    in    the  reign  of    Edw.  6.  cit. ;  also   Co.   LitU  109  a.     In   the 

Elizabeth,  by  authority  of  parliament.  Municipal   Corporation    Act,   6  Ac  6 

turned  it  into  a  collegiate  church,  sub'  Will.  4,  c.  76,  borough  is  used  in  a 

ject  to  a  (lean. — Chitty's  Blackstone,  aeDM  peculiar  to  that  statute  ;  and 

vol.i.  p.  109,  (n.);  2Bum,  R.  L.  542,  eipnwet  a  corporate  town,  whether 

7lh  edit. ;  Co.  litt.  by  Harg.  109  b,  sending  representatives  to  parliament 

n.(3).  or  not. 

(k)  Co.  Litt.  109  b.  (j  )  Co.  LiU.  1 16  a. 

(i)  1  Bl.  Com.  1 14  ;  Liit.  s.  164 ;  (k)  14  Edw.  1. 

Co.  Litt.  108  b.    The  word,  however,  (<)  Gloss.  274. 
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[[so  ten  tithings  composed  a  superior  division,  called  a 
hundred,  as  consisting  of  ten  times  ten  families.  The 
hundred  is  governed  by  an  high  constable  or  bailiff,  and 
formerly  there  was  regularly  held  in  it  the  hundred  court 
for  the  trial  of  causes,  thou(;h  now  fallen  into  disuse.  In 
some  of  the  more  northern  countiis  lluse  luiiKinds  arc; 
called  wapentakes  (m)  ]]  (a). 

As  to  their  ori^n,  we  may  remark  thut  hundreds  Qsecm 
to  have  obtained  in  Denmark  (o) ;  and  we  find  that  in 
France  a  regulation  of  this  sort  was  made  above  two  hun- 
dred years  before  ;  set  on  foot  by  Clotharius  and  Childe- 
bert,  with  a  view  of  obliging  each  district  to  answer  for  the 
robberies  committed  in  its  own  division.  These  divisions 
were,  in  tliat  country,  as  well  military  as  civil,  and  each 
contained  a  hundred  freemen,  who  were  subject  to  an 
officer  called  the  centenarius  ;  a  number  of  which  centenarii 
were  themselves  subject  to  a  superior  officer  called  the 
count  or  comes  (p).  And  indeed  something  like  this  insti- 
tution of  hundreds  may  be  traced  back  as  far  as  the  antient 
Germans,  from  whom  were  derived  both  the  Franks,  who 
became  masters  of  Gaul,  and  the  Saxons,  who  settled  in 
England  :  for  both  the  thing  and  the  name,  as  a  territorial 
anemblage  of  persons,  from  which  afterwards  the  territory 
itself  might  probably  receive  its  denomination,  were  well 
known  to  that  warlike  people,  **  Centeni  ex  singulu  pagU 
**  tunif  idque  iptum  inter  suo$  voeantur ;  et  quod  prima 
"  Humerus  fuit,  jam  nomen  et  honor  est(q)." 

An  indefinite  number  of  these  hundreds  make  up  a 
county  or  shire.  Shire  is  a  Saxon  word  signifying  a  divi- 
sion ;    but  a  county,  comitatus,  is  plainly  derived  from 

(«)  Md.  IB  PorlMc.  e.  34.  at  a  p«blie  BMtiag  eoalnnad  iMt 

(a)  Et  fiMrf  Amgli    weaHt    hmn-  anioo  with  IIm  go««nMr  by  tooebiof 

drtdmm.  t«miUlm*  Ymk»kir«,  lAme^lm-  hit  WMpeo    or    kiac*.  —  Cbristiaa'* 

tkin.  Xmii^kamukin,  Lritutmlth*,  BlaekMM*.  ael«  ;  tt  vide  CowtH't 

M   KortltmmftmMn,  mmmt  wmftm-  Diet,  fa  ril.  WspMUlM. 
•MkiM.  ( U.  Bd«.  e.  S3. )    KuAxU         (•)  Sdd.  TM.  of  lioMwr.  t.  6,  3. 


pfOCMdt  to  Mplaia  wkj  \Uj         (p)  MoalMq.  8^  L.  30. 17. 
■IS  cslhd  M.  rh.  btcsm  tb«  pwpW  (f )  Tadt.  4*  M0rib.  Orrmam,  0. 
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Jjcometf  the  count  of  the  Franks ;  that  is,  the  earl  or  alder- 
man (as  the  Saxons  called  him)  of  the  shire,  to  whom  the 
government  of  it  was  intrusted.  This  he  usually  exercised 
by  his  deputy,  still  called  in  Latin  vice-comeSf  and  in 
English  the  sheriff,  shrieve  or  shire-reeve,  signifying  the 
officer  of  the  shire ;  upon  whom  by  process  of  time  the 
civil  administration  of  it  is  now  totally  devolved.  In 
some  counties  there  is  an  intermediate  division,  between 
the  shire  and  the  hundreds,  as  lathes  in  Kent  and  rapes 
in  Sussex,  each  of  them  containing  about  three  or  four 
hundreds  a-piece  (y).  These  had  formerly  their  lathe- 
reeves  and  rape-reeves,  acting  in  subordination  to  the 
shire-reeve.  Where  a  county  is  divided  into  t/iree  of  these 
intermediate  jurisdictions,  they  are  called  trithings  (r), 
which  were  antiently  governed  by  a  trithing-reeve.  These 
trithings  still  subsist  in  the  large  county  of  York,  where, 
by  an  easy  corruption,  they  are  denominated  ridings  ;  the 
north,  the  east,  and  the  west  riding  («).  The  number  of 
counties  in  England  and  Wales  have  been  different  at 
different  times ;  at  present  they  are  forty  in  England  and 
twelve  in  Wales  (<).]] 

It  seems  probable  that  the  realm  was  originally  divided 
into  counties  with  a  view  to  the  convenient  administration 
of  justice,  the  judicial  business  of  the  kingdom  having 
in  former  times  been  chiefly  dispatched  in  local  courts, 
held  in  each  different  county,  before  the  sheriff,  as  its 

(f)  Tbe  rapes  of  Siumx  tre  said  Wales  where  pettj  aeasions  or  di«i- 

to  have  been  military  goremments  io  sional   meetings    are  nsually  hoidcn, 

the  time  of  the  Conqueror ;  the  lathes  amouDts  (according  to  tbe  returns)  to 

of  Kent  to  have  been  civil  jurisdic-  609.  —  Popaiation    Abstract,    1831, 

tioos,  and  of  earlier  date. — Population  vol.  i.  p.  xv. 

Abstract,  1831,  vol.  i.  p.  XV.  (()  A   particular  place,   parcel  of 

(r)  LI.  £dw.  c.  34.  one  county,   is   sometimes   detached 

(f)  For  some  purposes  connected  from  it  and  surrounded  by  another, 

with  the  business  of  the  justices  of  tbe  As  to  the  manner  of  serviog  and  exe* 

peace,  counties  are  severed  into  divi-  cuting  writs  io  such  places,  vide  2 

M«iij,vide9Geo.  4,c.  43;  10  Geo.  4.  Will.  4,  c.  39.  s.  20;  and  as  to  the 

c.  46;  6  &  7  Will.  4,  c.  12.    The  jurisdiction  of  magistrates  therein,  2 

number  of    places  in   England   and  &  3  Vict.  c.  82. 
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principal  officer  («).  These  antient  tribunals,  indeed,  have 
long  since  fallen  into  great  decay,  and  retain  nothing 
of  their  former  consequence.  Yet  the  distribution  into 
con  lit  lis  is  to  this  day  materially  connected  (though  in  a 
>'  -'■  -  '  manner)  with  the  course  of  judicial  proceedings. 
i  -  lit   law  are  still  ordinarily   conducted    in   the 

county  where  the  cause  of  action  arose  or  the  offence  was 
committed  ^v),  viz.  before  the  judges  of  the  superior  courts 
at  Westminster,  who  take  periodical  circuits  throughout 
England  and  Wales  for  the  trial  both  of  civil  and  criminal 
Gase>  '  ■  county  justices  of  the  peace,  who  exercise 

a  jur  I  in  cases  of  the  latter  description,  at  their 

quarter  sessions.  Another  important  object,  connected 
^-    '  ibution  into  counties,  is  that  of  parliamentary 

r  ,  n,  inasmuch  as  not  only  tRe  more  important 

towns  of  the  kingdom,  but  every  county  also,  sends  to  the 
House  of  Commons  its  own  members,  called  knights  of 
ttie  shire,  who  represent  their  respective  counties,  as  the 
other  members  do  their  respective  towns ;  though,  by  a 
new  arrangement,  the  larger  counties  are  now  subdivided, 
each  portion  forming  a  separate  county  (so  far  as  this 
purpose  b  ooocemed),  and  sending  its  separate  represen- 
tatives (x).  For  the  object  of  local  taxation,  too,  the  divi- 
sion into  counties  is  of  practical  effect  and  importance; 
for  as  each  parish  is  subject  to  a  rate  for  relief  of  the 
poor,  so  is  every  county  to  a  county  rate,  which  is  levied 
on  the  occupiers  of  land  under  the  authority  of  various 
acts  of  parliament  (y),  and  applied  to  many  miscellaneous 
purposes ;  among  which  the  most  important  are  those  of 
defraying  the  expenses  connected  with  prisons,  and  re- 
imboning  to  private  |Mitiet  the  coats  they  have  incurred 
in  prosecuting  public  offenders  (s). 

(•)  HMMi.  T1m».  Oi«.  EfkfLi  Wntfi  ni^bktmmmhmiittnmp- 
Kmfm/kHim.Emff.L.w^Lff.t.l.  liM  I*  Um  pfiMipU  MsMd  ia  tkt  mt. 

(ff)  Bjr  4  «i  5  WUL  4.  e.  90.  «  (t)  3  Will.  4.e.  46.  ■.  13.  19.  14. 

tw  eoft  w»  miMkkti,  aAUi  Uf  (jr)  VMU3a  lUa.  8.c  6  ^  130«*. 

C«Mnl  CrimiMl  Covrt.  lor  trwl  oT  S.C.S9;  ASO<o.9.c.  61. 

iftmi  ia  Lm4m  a^  MMIms.  (•)  Rtfan  9t  Covaty  Bmo  Cmi- 

•ai  cariala  paiia  gl  Emi.  KaM  aad  ■iaaiaaan,  16  Jan.  ItM  (pfiaia4  by 
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[Three  of  the«e  counties,  Chester,  Durham  and  Lan- 
caster, are  called  counties  palatine.  The  two  former  are 
such  by  prescription  or  immemorial  custom  ;  or  at  least  as 
old  as  the  Norman  conquest  (y) ;  the  latter  was  created  by 
King  Edward  III.  in  favour  of  Henry  Plantagenet,  firat 
Earl  and  then  Duke  of  Lancaster  (z);  whose  heiress  being 
married  to  John  of  Gaunt,  the  king's  son,  the  franchise 
was  greatly  enlarged  and  confirmed  in  parliament  (a),  to 
honour  John  of  Gaunt  himself,  whom,  on  the  death  of 
his  father-in-law,  the  king  had  also  created  Duke  of  Lan- 
caster (6).  Counties  palatine  are  so  called  a  palatio,  be- 
cause the  owners  thereof,  the  Earl  of  Chester,  the  Bishop 
of  Durham  and  the  Duke  of  Lancaster,  had  in  those 
countiesjura  reyalia  as  fully  as  the  king  hath  in  his  palace  ; 
regalem  potestatem  in  omnibus,  as  Bracton  expresses  it  (c). 
They  might  pardon  treasons,  murders  and  felonies ;  they 
appointed  all  judges  and  justices  of  the  peace;  all  writs 
and  indictments  ran  in  their  names,  as  in  other  counties 
in  the  king's  ;  and  all  offences  were  said  to  be  done  against 
their  peace,  and  not,  as  in  other  places,  contra  pacem 
domini  regis  (d).  And  indeed  by  the  antient  law,  in  all 
peculiar  jurisdictions,  offences  were  said  to  be  done  against 
his  peace  in  whose  court  they  were  tried  :  in  a  court-Ieet, 
contra  pacem  domini ;  in  the  court  of  a  corporation,  contra 
pacem  baUivorum ;  in  the  sheriff's  court  or  tourn,  contra 
pacem  vice-comitis  (e).  These  palatine  privileges  (so  similar 
to  the  regal  independent  jurisdictions  usurped  by  the 
great  barons  on  the  continent,  during  the  weak  and  infant 
state  of  the  first  feodal  kingdoms  in  Europe  (/) )  were  in 

order  of  House  of  Commoos).  with  the  Sekl.  ubi  top. ;  Sandford't  Geo.  Hut. 

Uble«  aooeied  to  that  Repoit,  Ap-  112;  4  lost.  204. 

peodix  C.    Hjr  a  recent  tUtute,  2  &  3  (a)  Cait.  36  FAte.  3,  n.  9. 

Vict  c.  93  (authorizing  the  introduc-  (6)  Pat.  51  Edw.  3,  in.  33  ;  Ca»e 

tioo.    MM    occasion    may  require,  of  of  Duchy  of  Lancaster,  Plowd.  215  ; 

county    police    eatablishments),    the  7  Rym.  138. 

county  rate  is  now  chargeable  with  (c)  L.  3,  c.  8,  s.  4. 

the  expense  of  those  establishments.  (d)  4  Inst.  205. 

(y)  Seld.  Tit.  Hon.  2,  5,  8.  («)  Seld.  in  Heng.  Magn.  c.  2. 

(t)  Pat.  26  Edw.  3,  p.  1.  m.  18  )  (J)  Rober:son,  Cha-  V.  i.  60. 
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[[all  probability  originally  granted  to  the  counties  of  Chester 
and  Durham,  because  they  bordered  upon  inimical  coun- 
tries, Wales  and  Scotland ;  in  order  that  the  inhabitants, 
having  justice  administered  at  home,  might  not  be  obliged 
to  go  out  of  the  county,  and  leave  it  open  to  the  enemy's 
incursions ;  and  that  the  owners,  being  encouraged  by  so 
large  an  authority,  might  be  the  more  watchful  in  its  de- 
fence. And  upon  this  account  also  there  were  formerly 
two  other  counties  palatine,  Pembrokeshire  and  Hexham- 
■hire ;  the  latter  now  united  with  Northumberland ;  but 
these  were  abolished  by  parliament,  the  former  in  27  Henry 
VIII.,  the  Utter  in  14  Elizabeth.  In  27  Henry  VIII., 
likewise,  the  powers  before  mentioned  of  owners  of  coun- 
ties palatine  were  abridged ;  the  reason  for  their  continu- 
ance having  in  a  manner  ceased  (^).]]  And  within  a  recent 
period  many  important  alterations  have  taken  place  in 
regard  to  the  administration  of  justice  in  the  counties  pa- 
latine, tending  to  assimilate  them  in  that  point  to  the  rest 
of  England.  For  by  a  recent  statute  (/<),  the  jurisdiction 
of  the  court  of  session  of  the  county  palatine  of  Chester 
was  abolished,  and  the  county  subjected  in  all  things  to 
the  jurisdiction  of  the  superior  courts  at  Westminster ;  by 
another  (t),  the  practice  and  proceedings  in  civil  actions  in 
the  court  of  common  pleas  at  Lancaster  were  regulated 
and  made  conformable  in  most  particulars  to  that  of  the 
superior  courts  just  mentioned ;  and,  by  a  third  (A),  similar 
provisions  have  now  been  made  with  respect  to  the  court 
of  pleas  of  Durham. 

It  is  also  to  be  remarked,  that  of  the  counties  palatine 
none  now  remain  in  the  hands  of  a  subject.  For  Qthe 
ewrldom  of  Chester,  as  Camden  testifies,  was  united  to  tlie 
crown  by  Henry  III.,  and  has  ever  since  given  title  to  the 
kingfs  eldest  son,]]  and  the  palaliiie  jurisdiction  of  Durham, 
which  was  vested  until  a  very  recent  period  in  the  Bishop 

(/)4lMt.«».  (0  4 1^  6  WUI.  4.  c.  62. 

(A)  nO«o.4  \  1  u.     4.  e.70.         (A>SVku«.l6. 

M.  13     14. 
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of  Durham  for  the  time  being,  is  now  taken  from  him  by 
6  &  7  Will.  IV.  c.  19,  and  vested  as  a  separate  franchise 
and  royalty  in  the  crown.  As  to  the  county  palatine  or 
duchy  of  Lancaster,  it  Qwas  the  property  of  Henry  Boling- 
broke,  the  son  of  John  of  Gaunt,  at  the  time  when  he 
wrested  the  crown  from  King  Richard  II.  and  assumed  the 
title  of  King  Henry  IV.  But  he  was  too  prudent  to  sufter 
this  to  be  united  to  the  crown ;  lest,  if  he  lost  one,  he  should 
lose  the  other  also.  For  as  Plowden(/)  and  Sir  Edward 
Coke(m)  observe,  **  he  knew  he  had  the  duchy  of  Lan- 
**  caster  by  sure  and  indefeasible  title,  but  that  his  title  to 
"  the  crown  was  not  so  assured  :  for  that  after  the  decease 
"  of  Richard  II.  the  right  of  the  crown  was  in  the  heir  of 
"  Lionel  Duke  of  Clarence,  second  son  of  Edward  III.; 
"  John  of  Gaunt,  father  to  this  Henry  IV.,  being  but  the 
"  fourth  son."  And  therefore  he  procured  an  act  of  par- 
liament, in  the  first  year  of  his  reign,  ordaining  that  the 
duchy  of  Lancaster,  and  all  other  his  hereditary  estates, 
with  all  their  royalties  and  franchises,  should  remain  to 
him  and  his  heirs  for  ever ;  and  should  remain,  descend, 
be  administered,  and  governed  in  like  manner  as  if  he 
never  had  attained  the  regal  dignity :  and  thus  they  de- 
scended to  his  son  and  grandson,  Henry  V.  and  Henry 
VI.;  many  new  territories  and  privileges  being  annexed  to 
the  duchy  by  the  former (n).  Henry  VI.  being  attainted 
in  1  Edward  IV.,  this  duchy  was  declared  in  parliament  to 
have  become  forfeited  to  the  crown  (o),  and  at  the  same 
time  an  act  was  made  to  incorporate  the  duchy  of  Lan- 
caster, to  continue  the  county  palatine  (which  might  other- 
wise have  determined  by  the  attainder  (/?),)  and  to  make 
the  same  parcel  of  the  duchy;  and,  farther,  to  vest  the 
whole  in  King  Edward  IV.  and  his  heirs,  kings  of  JEngland, 
for  ever;  but  under  a  separate  guiding  and  governance 

(/)  P.  215.  (o)  Fiiherr.  Batleo.  1  VeaU.  155. 

(m)  4  lost.  205.  (p)  Ibid.  157. 

(n)  Pari.  3  HeD.  5,  n.  30 ;  3  Hen. 
6,0.15. 
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[[from  the  other  inheritances  of  the  crown.  And  in  I 
Henry  VII.  another  act  was  made  to  resume  such  part  of 
the  duchy  lands  as  had  been  dismembered  from  it  in  the 
reign  of  Edward  IV.,  and  to  vest  the  inheritance  of  the 
whole  in  the  king  and  hb  heirs  for  ever,  as  amply  and 
largely,  and  in  like  manner,  form  and  condition,  separate 
firom  the  crown  of  England  and  possession  of  the  same,  as 
the  three  Henries  and  Edward  IV.  or  any  of  them,  had  and 
held  the  same  (9).;] 

The  Isle  of  Ely  was  never  a  county  palatine,  though 
aometimes  erroneously  called  so.  It  was,  however,  a  royal 
franchise;  the  bishop  having  been  formerly  entitled,  by 
grant  of  King  Henry  I.,  to  jura  regalia  within  the  isle  of 
Ely,  whereby  he  exercised  a  jurisdiction  over  all  causes, 
as  well  criminal  as  civil  (r).  But  by  a  recent  act  (<),  this 
secular  authority  of  the  bishop  is  taken  away  and  vested 
in  the  crown. 

rrhere  arc   also  counties  corporate,   wliich  are  certain 


(f )  aooM  IUT«  eoicruioed  an  opi- 
•iM(PWml.»0.  I.t;  Umb.  Ar. 
tktimm,  tn  i  A  lwt.S06).  that  by  tbit 
•et  Um  lif  bl  of  tha  darbj  vwlad  only 
ia  tba  mttmral  sad  Ml  ia  Um  fttUiett 
panoa  ol  Kiaf  Haarj  VII.,  at  Cor* 
■arij  ia  ibat  of  llaai;  IV. ;  and  was 
teeaa^bla  to  bit  aalaral  beirt,  i»> 
It  of  iba  aaeaaniaa  la  Iba 
Aad.  if  tbia  aaliaa  vara  waO 
fcaadad.  il  atigbt  baira  baeaaia  a  tary 
ouian  ^aaatiaa  at  iba  ttaa  «t  tba 
Ravalatiaa.  ia  IflM.  b  tvbaai  ibo 
riflM  allba  dadiy  laaaiaad  alkar  iUaf 
JaaMa'a  abdkatiaa,  aad  ptaiiaaa  la 
iba  atuiadar  of  tba  piinaJid  Priaao 
af  Walaa.  Bat  k  la  okaarraMa,  tbal 
ia  Iba  mmm  tct  ib«  dacbj  af  Caratrall 
ia  aUo  Maiad  w  Kiaf  Haary  VII.  aad 
kia  baivs  »bicb  eoaM  aavar  ba  ia> 
iMdad  ia  aay  ataai  la  ba  aapaiaiad 

tmm  tba  iitiii af  tba 

Awi  ioiUad  it  tm^  la  ba«*  bi 


demoo<i  very  eariy  auet  me  uaiuie  01 
Haory  VII.  ibal  iha  dncby  of  Lan- 
caOar  was  by  do  meaaa  tbaiaby  anda 
a  aaponla  iabaritaaca  fraai  tba  laat  af 
tba  royal  patraaoay .  «aea  it  daaeaadad 
wilb  ibe  erowa  lo  iba  balf>blood  ia 
tba  iaataaoaa  af  Qaaaa  Mary  aad 
Qaaaa  EGabatb.  arUrb  it  coald  aol 
baaa  daaa,  aa  tba  aattia  af  a  aMia 
Daka  af  Laacartar,  ia  tba  eewawa 
eoarw  af  lofal  daaeaot.  Tba  battar 
opiaiaa  tbarafeia  saaaM  la  ba  that  of 
Ibaaa  jadfaa.  wba  bay  ( Plewd.  Ml ), 
Ibal  aalaritbaiaadiaf  tba  «atala  af 
Uaaiy  VII.(«Udi  iraaaalyaaaeiaf 
laaaaipliaa)  fka  daeby  alill  laaiaiaid 
aa  MlaMIAad  by  Iba  aei  of  Ed».  I V. 
aapaiaia  baai  Iha  aibaf  aaaHaiiaaa  av 
tba  cfaara  ia.araaf  aad  favafaaMat, 
bat  aaiiad  ia  paial  af  iabaritaaca. 

(r>  4  laai.  SSO ;  Oiaat  a.  Baffa, 
S  Com.  Its. 

/•^  6  &  7  Will.  4,  c.e7. 


124    COUNTRIBS  gUBJBCT  TO  LAWS  OF  BNOLAND.    [iNTROO. 

[[cities  and  towns,  some  with  more,  some  with  less  territory 
annexed  to  them  ;  to  which  out  of  special  grace  and  favour 
the  kings  of  England  have  granted  the  privilege  to  be 
counties  of  themselves,  and  not  to  be  comprised  in  any 
other  county ;  but  to  be  governed  by  their  own  Bherifi*s(0 
and  other  magistrates,  so  that  no  ofiicers  of  the  county 
at  large  have  any  power  to  intermeddle  therein]]  (m).  As 
they  constitute  no  part  of  the  counties  at  large  in  which 
they  are  locally,  situate,  so  they  had  formerly,  in  gcnerul, 
no  share  in  voting  for  the  members  to  serve  for  those 
counties  in  parliament  (x).  But  thirteen  of  the  nm 
now  expressly  included  within  their  respective  >  , 

so  far  as  regards  the  right  of  election  for  knights  of  the 
shire (y).  To  which  we  may  add,  that  by  38  Geo.  HI.  c. 
62,  all  causes  of  action  arising  and  oH'ences  committed  in 
counties  corporate  may  be  tried  in  the  next  adjoining 
county ;  a  regulation  from  which  certain  towns  and  cities 
indeed  were  at  first  excepted,  but  almost  the  whole  of 
these  exceptions  have  been  since  repealed  by  the  late  act 
for  regulating  municipal  corporations  (z). 

Thus  much  of  the  countries  subject  to  the  laws  of  Eng- 
land ;  the  consideration  of  which  involves,  in  a  general 
point  of  view,  that  of  the  person*  also,  to  whom  these  laws 
are  applicable.  For  all  persons  found  within  these  terri- 
tories fall  under  the  operation  of  these  laws,  though  in 
different  degrees ;  British  subjects  (that  is,  persons  born 
within  any  part  of  the  dominions  of  the  crown,  and  in  some 
cases  their  descendants  also,  though  born  in  foreign  parts) 
being  in  a  full  and  absolute  sense  entitled  to  the  rights 
conferred  by  these  laws,  and  liable  to  the  oblii^ations  they 
impose  ;  but  aliens  (or  those  who  are  not  British  subjects) 
in  a  limited  sense  only ;  as  we  shall  have  occasion  more 
particularly  to  explain  hereafter. 

(l)  As  to  the  appoiotment  of  their  (x)  RufaeU's  Reform  Act,  p.  5. 

dMrifls.Me6Jc6Will.4.  C.76,  S.61.  (y)  2  Will.  4.  c.  45.>.  17. 

(«)  Thdr  naraes  are  given  id  Ilus-  (i)  5  &  6  Will.  4,  c.  76.  >.  109. 

•ell's   Reform  Act,  p.  5  ;  aod  in  the  Some  farther  provisions  as  to  counties 

Popalatioo  Abstract  of  1831,  vol.  i.  corporate  are  contained  in  51  Geo.  3, 

p.  xiv.     Et  vide  3  Geo.  I .  c.  15 ;  5  &  c.  100 ;  60  Geo.  3  U.  1  Geo.  4,  c.  4, 

6  Will.  4,  c.  76,  u.  61.  109.  •.  6 ;  2  &c  3  Vict.  c.  72. 
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OF  PERSONAL  RIGHTS. 


In  a  dbquuition  of  such  extent  and  variety  as  that  on 
which  we  are  about  to  enter,  it  is  obviously  of  the  first 
importance  to  lay  down  a  proper  preliminary  arrangement 
of  the  subject;  and  the  plan  of  division  which  appears  to 
be  most  suitable  to  a  treatise  of  this  description,  is  one 
founded  on  a  consideration  of  the  nature  of  municipal  law 
in  the  abstract,  and  of  the  objects  or  purposes  towards 
which  it  is  directed.  It  will  be  necessary,  therefore,  to 
recur  for  a  moment  to  the  views  taken  of  this  subject  in  a 
preceding  part  of  the  work. 

We  have  seen  that  the  municipal  law  is  a  rule  of  civil 
conduct  prescribed  by  the  supreme  power  in  the  state  (a), 
whose  authority  to  prescribe  it  has  been  referred  to  the 
contract  implied  in  civil  society,  that  its  members  should 
submit  to  certain  restraints  of  their  natural  freedom,  in 
order  to  secure  to  each  the  enjoyment  of  defined  liberties 
and  advantages  ;  and  these  we  have  comprehended  under 
the  ^(-noral  name  of  right*  (6).  It  results  from  these  con- 
siderations, that  in  every  country,  the  true  and  proper 
objects  of  the  law  consist  in  the  establishment  and  main- 
tenance of  the  rights  severally  due  to  the  different  mem- 
bers of  the  community. 
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The  idea  of  rights,  however,  naturally  suggests  the  cor- 
relative one  of  wrongs ;  for  every  right  is  capable  of  being 
violated.  A  right  to  receive  payment  for  goods  sold  (for 
example)  implies  a  wrong  on  the  part  of  him  who  owes, 
but  withholds,  the  price ;  a  right  to  live  in  personal  secu- 
rity, a  wrong  on  the  part  of  him  who  commits  personal 
violence.  And,  therefore,  while  in  a  general  point  of  view 
the  law  is  intended  for  the  establishment  and  maintenance 
of  rights,  we  find  it  on  closer  examination  to  be  dealing 
both  with  rights  and  wrongs.  It  first  fixes  the  character 
and  definition  of  rights,  and  then,  with  a  view  to  their 
effectual  security,  proceeds  to  define  wrongs,  and  to  devise 
the  means  by  which  the  latter  shall  be  prevented  or  re- 
dressed. 

These  considerations  form  the  most  convenient  basis 
upon  which  to  construct  the  principal  division  of  the  laws 
of  England;  and  we  shall  therefore  sever  them  (like  former 
writers  (6) )  into  two  portions,  one  of  which  rotrards  nia/its, 
and  the  other  Wrongs. 

But,  again,  if  rights  be  analyzed,  they  will  be  found  to 
consist  of  several  kinds.  For,  first,  they  are  such  as  regard 
a  roan's  own  person  ;  secondly,  such  as  regard  his  domi- 
nion over  the  external  and  sensible  things  by  which  he  is 
surrounded  ;  thirdly,  such  as  regard  his  private  relations, 
as  a  member  of  a  family ;  fourthly,  such  as  regard  his 
social  state  or  condition,  as  a  member  of  the  community  ; 
the  first  of  which  classes  may  be  designated  as  personal 
rights,  the  second,  as  rights  of  property,  the  third,  as  rights 
in  private  relations,  and  the  fourth,  as  public  rights. 

In  these  divisions  of  rights,  it  is  to  be  observed,  that  we 
everywhere  mean  to  include  the  converse  or  reciprocal 
consideration  of  duties.  For  whatever  is  due  to  one  man 
or  set  of  men,  is  necessarily  due  from  another.  Thus  the 
right  of  one  man  to  receive  from  another  the  price  of  a 
commodity  sold,  casts  upon  the  latter  the  duty  of  paying 

(6)  Hale  and  Blacistonei  vide  tbe  of  England  and  Blackstooe't  Comm. 
Preface  to  Hde'a  ADaiytisof  tb«  Laws       vol.  u  p.  122. 
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t  '  *V  nil  right  of  each  individual  to  live 

I"  .  :        .   "■*  t^*  converse  duty  on  the  part 

of  others  not  to  subject  him  to  any  violence.  The  party, 
t  '  -^esses  the  right,  is  in  general  himself  subject 

>  ilting  duty.     Thus  the  people  have  a  right  to 

live  under  the  form  of  government  established  by  law,  and 
are  under  a  corresponding  duty  of  submission  to  that 
government.  In  the  discussion  of  rights,  therefore,  it  is 
often  necessary  to  speak  also  of  duties.  Indeed,  it  is  under 
the  aspect  of  duties  principally,  that  some  rights  require 
to  be  considered. 

To  avoid,  however,  any  misapprehension  from  the  use 
of  the  term  duties,  we  may  remark  that  there  are  some 
duties  which  have  no  connection  with  rights  in  the  sense 
which  we  have  affixed  to  the  latter  expression ;  and  of 
such  duties  our  law  consequently  takes  no  cognizance. 
These  are,  such  as  the  law  of  God  or  conscience  pre- 
scribes, but  the  violation  of  which  by  the  individual,  is 
att'  iided  with  no  direct  mischief  to  others.  Thus4>ublic 
hubriety  is  a  duty  recognized  by  the  law,  having  regard  to 
the  right  of  each  citizen  to  be  protected  from  disgusting 
or  contaminating  exhibitions  of  vice ;  but  private  sobriety 
is  not  enforced  by  any  legal  sanction,  because  secret  in- 
toxication, though  equally  opposed  with  open  drunkenness 
to  conscience  and  the  law  of  God,  is  no  violation  of  any 
human  ri^ht,  nor  its  commission,  if  by  any  means  detected, 
a  fit  subject  for  human  punishment. 

Wrongg  also  may  be  subdivided  ;  but  as  regards  these, 
we  are  necessarily  led  to  adopt  a  different  principle  of  dis- 
tribution. For  the  leading  distinction  here  depends  not 
on  the  character  of  the  right  violated,  but  on  the  party 
who  it  supposed  to  Mistain  injury  from  its  violation.  Ac- 
cording to  the  view  which  our  law  takes  of  thb  subject, 
the  violation  of  a  right  may  in  some  instances  amount  to 
an  injury  to  the  particular  individual  only,  but  in  others  it 
may  take  the  character  of  an  injury  to  the  public  at  large(c). 
(«)  Vide  4  Bl.  C.  pp.  6.  9. 
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When  viewed  in  the  first  aspect,  it  is  usually  cullod  a  tm  7 
injury ;  when  in  the  last,  a  crime.  Thus  the  withholdiu- 
of  money  due,  is  a  wrong  to  the  individual ;  and  conse- 
quently a  civil  injury  ;  but  it  is  considered  as  not  afTectitig 
the  public ;  and  therefore  it  is  no  crime.  On  the  other 
hand,  to  deprive  a  man  of  his  money  by  theft  or  robbery, 
is  held  to  be  a  wrong  to  the  public,  and  therefore  a  crime ; 
though  it  is  also  a  civil  injury,  if  considered  in  relation  to 
the  damage  which  the  party  individually  sustains.  The 
considerations  which  tend  to  determine  whether  a  given 
species  of  wrong  shall  be  treated  as  an  injury  to  the  indi- 
vidual, or  to  the  public,  or  both,  constitute  a  subject 
which  it  would  be  premature  to  enter  upon  in  this  place, 
and  which  belongs  to  a  later  portion  of  the  treatise.  It  is 
sufficient  at  present  to  have  thus  stated  the  general  nature 
of  the  distinction  between  civil  injuries  and  crimes,  and  to 
remark  that  it  is  one  of  great  practical  importance ;  for 
the  law  deals  very  differently  with  the  two  kinds  of  wrong; 
the  former  being  merely  a  subject  for  redress,  the  latter  for 
punishment. 

The  extensive  subject  under  consideration  appearing 
thus  naturally  to  resolve  itself  into  the  several  divisions 
above  indicated,  we  shall  adopt  them  for  the  purpose  of 
the  present  work  ;  and  our  method,  or  order  of  discussion, 
will  be  as  follows : — 

Book  I.  Of  Personal  Rights. 
II.  Of  Rights  of  Property. 

III.  Of  Rights  in  Private  Relations. 

IV.  Of  Public  Rights. 

V.  Of  Civil  Injuries  ;  including  also  the  modes 
of  Redress  which  the  law  provides  for  them. 
VI.  Of  Crimes ;  comprising  also  the  modes  of 
Criminal  Prosecution. 

We  are  now  first  to  consider  personal  rights,  or  those 
which  relate  to  a  man's  own  person.     As  these  are  the 


BOOK  I. — OF  l>BB«OKAL  RIGHT*.  129 

■Boct  important,  so  are  they  also  the  most  simple  of  all 
that  are  secured  to  men  by  the  institutions  of  society ;  and 
the  law  has  been  much  less  frequently  employed  in  fixing 
their  definition  and  boundaries  than  in  devising  redress  or 
punishment  in  case  of  their  violation.  The  discussion  of 
these  rights  will  consequently  lie  in  a  comparatively 
narrow  compass.  They  consist  of  two  principal  or  pri- 
mary articles,  the  right  of  Personal  Security,  and  the  right 
of  Personal  Liberty. 

QI.  The  right  of  Personal  Security  consists  in  a  person's 
legal  and  uninterrupted  enjoyment  of  his  life,  his  limbs, 
bis  body,  his  health,  and  his  reputation. 

1 .  Life  is  the  immediate  gift  of  God,  a  right  inherent 
by  nature  in  every  individual ;  and  it  begins,  in  contem- 
>f  law,  as  soon  as  an  infant  is  able  to  stir  in  the 
L  1  ...  .-.  womb.  For  if  a  woman  is  quick  with  child,  and 
by  a  potion  or  otherwise  killeth  it  in  her  womb;  or  if  any 
one  beat  her,  whereby  the  child  dieth  in  her  body,  and 
she  is  delivered  of  a  dead  child  ;  this,  though  not  murder, 
was  by  the  antient  law  homicide  or  manslaughter  (c).  But 
the  modem  law  doth  not  look  upon  this  offence  in  quite  so 
atrocious  a  light,  but  merely  as  a  heinous  misdemesnor.]] 
If  the  child,  however,  is  bom  alive,  and  afterwards  dies 
of  the  potion  or  battery,  the  case  is  very  different,  and 
amounts  to  murder  (</). 

QAn  infant  in  ventre  sa  mere,  or  in  the  mother's  womb, 
is  supposed  in  law  to  be  bom  for  many  purposes.  It  is 
capable  of  having  a  legacy,  or  a  surrender  of  a  copyhold 
estate,  made  to  it.  It  may  have  a  guardian  assigned  to 
it  (e) ;  and  it  is  enabled  to|]  take  by  descent,  and  to  Qhave 

•  fif  m/i  mmiyrtm  frfgttmn.  4t  I  Vkt.  c.  86,  •   8,  wborvcf  tliall 

"»»*mm  itiarit,  idaiiablaf  uj  MsioM  ihiaf,  or  ••• 

f^r  .  ,   <              .<'   '..iw«.  »iftrf»-  say  imrwm,  or  oiImt  owom  to 

rimm  Jmm  JtwMimm  Jm»rtt,  rt  mtim*  poooit  iho  oiiMarriaft  of  a  woomo, 

ti  fmtrtt  mmimttmmjmeil  kMiioWiMa.**  atidl  bo  gv'lty  of  Meay.  aad  aabj«rt 

llr«i-to«,  I.  3,  r.  4.  lo  IroaapofUlioo. 

(•i)3  1oM.  aa     Aodby7Wtn4  '<■'  -t:it    "  '        V  r.  a4.».  8. 

VOL.  1.  K. 
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Qan  estate  limited  to  its  use,  and  to  take  afterwards  by 
such  limitation,  as  if  it  were  then  actually  bom(/).  And 
in  this  point  tlie  civil  law  agrees  with  ours  ig).'2  In  the 
ease  of  descent,  however,  the  presumptive  heir  may  enter 
and  receive  the  profits  for  his  own  use  till  the  birth  of  the 
child  (A). 

[[2.  A  man's  limbs  (by  which  for  the  present  we  only 
understand  those  members  which  may  be  useful  to  him  in 
fight,  and  the  loss  of  which  alone  amounts  to  mayhem  by 
the  common  law)  are  also  the  gifl  of  the  wise  Creator,  to 
enable  him  to  protect  himself  from  external  injuries  in  a 
state  of  nature.]  To  these  therefore,  as  to  life  itself,  he 
may  be  said  to  have  a  natural  inherent  right. 

QBoth  the  life  and  limbs  of  a  man  are  of  such  high  value 
in  the  estimation  of  the  law  of  England,  that  it  pardons 
even  homicide,  if  committed  se  defendendo,  or  in  order  to 
preserve  them.  For  whatever  is  done  by  a  man,  to  save 
either  life  or  member,  is  looked  upon  as  done  upon  the 
highest  necessity  and  compulsion.  Therefore  if  a  man 
through  fear  of  death  or  mayhem  is  prevailed  upon  to 
execute  a  deed,  or  do  any  other  legal  act ;  these,  though 
accompanied  with  all  other  the  requisite  solemnities,  may 
be  afterwards  avoided,  if  forced  upon  him  by  a  well- 
grounded  apprehension  of  losing  his  life,  or  even  his 
limbs,  in  case  of  his  non-compliance  (t).  And  the  same  is 
also  a  sufficient  excuse  for  the  commission  of  many  mis- 
demesnors,  as  will  appear  in  the  course  of  these  Com- 
mentaries. The  constraint  a  man  is  under  in  these  circum- 
stances, is  called  in  law  duress,  from  the  Latin  durities,  of 
which  there  are  two  sorts ;  duress  of  imprisonment,  where 

(/)  B«al«  V.  B«ale,   1  P.  Wms.  eivili   inttUiguntur  in  rerun  tiotura 

245 ;  Doe  v.  CUrke,  2  H.  Bl.  399  ;  ttte,  eum  de  torum  commodo  agatur." 

Wallu  V.  HodioD.  2  Atk.  1 17  ;  10  &  Ff.l.S.  26. 

II  Will.  3,  c.  16;  et  vide  Co.  Liu.  (h)  GoodUtle  r.  Newinao,  3  Wilt. 

390  a;  Doe  v.  Laocuhire,  5  T.  R.  626. 

49.  (i)  2  iDit  483. 

(f )  "  Qui  M  uUro  sunt,  tn  Jur« 
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Jjk  man  actnally  loses  his  liberty,  of  which  we  shall  pre- 
sently speak ;  and  duress  per  mimu,  where  the  hardship  is 
only  threatened  and  impending ;  which  is  that  we  are  now 
discoursing  of.  Duress  per  miiuu  is  either  for  fear  of  loss 
of  life,  or  else  for  fear  of  mayhem,  or  loss  of  limb.  And 
this  fear  must  be  upon  sufficient  reason ;  "  non"  as  Bracton 
expresses  it,  **  suspido  cujutlibet  vani  et  meticulosi  homi- 
•if,  M(f  tdU*  qui  poetit  cadere  in  vintm  constanUm  ;  taUs 
mim  delhH  e$$e  wtehUf  qui  in  $e  amtineat  vita  periculuaty 
amt  eorparii  ertKiaUm  (A)."  A  fear  of  battery,  or  being 
beaten,  though  never  so  well  grounded,  is  no  duress ; 
neither  is  the  fear  of  having  one's  house  burned,  or  one's 
goods  taken  away  and  destroyed ;  because  in  these  cases, 
should  the  threat  be  performed,  a  man  may  have  satisfac- 
tion by  recovering  equivalent  damages  (/);  but  no  suitable 
atonement  can  be  made  for  the  loss  of  life  or  limb.  And 
the  indulgence  shown  to  a  man  under  this,  the  principal, 
sort  of  duress,  the  fear  of  losing  his  life  or  limbs,  agrees 
also  with  that  maxim  of  the  civil  law  ;  "  ignoscitur  ei  qui 
mm^mimem  tmtm  qualiter  qualiter  redemptum  voluit  (m)." 

The  law  not  only  regards  life  and  member,  and  protects 
every  man  in  the  enjoyment  of  them,  but  also  furnishes 
him  with  every  thing  necessary  for  their  support.  For 
there  is  no  man  so  indigent  or  wretched,  but  he  may  de- 
nand  a  supply  sufficient  for  all  the  necessities  of  life  from 
the  more  opulent  part  of  the  community,  by  means  of  the 
several  statutes  enacted  for  the  relief  of  the  poor,  of  which 
in  their  proper  places.  A  humane  provision  ;  yet,  though 
dictated  by  the  principles  of  society,  discountenanced  by 
the  Roman  bwt.  For  the  edicts  of  the  Emperor  Con- 
stantine,  commending  the  public  to  maintain  the  children 
of  those  who  were  unable  to  provide  for  them,  in  order  to 
prevent  the  murder  and  exposure  of  infants,  an  institution 
ibanded  on  the  same  principle  as  our  foundling  hospitals, 

(A)  BrMt.  I.  1.  c  6i  C*.  Ltik         (1)  9  laM.  419. 

102 «.  uati  R.  •.  SMiiMrtM.  6       («)  rr.48.«i.i. 

144. 

k2 
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[[though  comprised  in  the  Theodosian  code  (n),  were  re- 
jected ill  Justinian's  Collection. 

These  rights  of  life  and  member  can  only  be  determined 
by  the  death  of  the  person  Q  which  is  either  a  civil  or 
natural  death  (o).  Civil  death  occurs  where  a  man  by  act 
of  parliament  or  judgment  of  law  is  attainted  of  treason 
or  felony ;  for  immediately  upon  such  attainder  he  loset 
(subject  indeed  to  some  exceptions)  his  civil  rights  and 
capacities,  and  becomes,  as  it  were,  dead  in  law  (p).  It 
also  took  place  formerly,  where  any  man  [[abjured  the 
realm  (g),  by  the  process  of  the  common  law,  or  entered 
into  religion ;  that  is,  went  into  a  monastery,  and  became 
there  a  monk  professed  :  in  which  cases  he  was  absolutely 
dead  in  law,  and  his  next  heir  should  have  his  estate.  For 
such  banished  man  was  entirely  cut  ofl  from  society ;  and 
such  a  monk,  upon  his  profession,  renounced  solemnly  all 
secular  concerns ;  and  besides,  as  the  popish  clergy  claimed 
an  exemption  from  the  duties  of  civil  life  and  the  commands 
of  the  temporal  magistrate,  the  genius  of  the  English  laws 
would  not  suffer  those  persons  to  enjoy  the  benefits  of 
society,  who  secluded  themselves  from  it,  and  refused  to 
submit  to  its  regulations  (r).  A  monk  was  therefore  ac- 
counted civiliter  mortuus,  and  when  he  entered  into  reli- 
gion might,  like  other  dying  men,  make  his  testament  and 
executors ;  or,  if  he  made  none,  the  ordinary  might  grant 
administration  to  his  next  of  kin,  as  if  he  were  actually 
dead  intestate.  And  such  executors  and  administrators  had 
the  same  power,  and  might  bring  the  same  actions  for  debts 
due  to  the  religious,  and  were  liable  to  the  same  actions  for 
those  due  from  hiui,  as  if  he  were  naturally  deceased  («). 
Nay,  so  far  has  this  principle  been  carried,  that  when  one 
was  bound  in  a  bond  to  an  abbot  and  his  successors,  and 

(n)  L.  &i  c.  27.  feudal  Uw.l.  ii.  t.  21,"  (/Mr7(«H«Mi7M 

(o)  Co.  Lilt.  132  a.  tteuli,  qui  /actus   tit   miU$   Chriiti ; 

(p)  3  lD(t.2l3  ;  4  Bl  Com.  380.  n«c  htntfifium  pertintt  ad  turn  qui  nan 

(q)  Co.  Lilt.  133  a;  Newsoine  v.  d«bei  gerert  officium." 

Bowjrer,  3  P.  Wms.  37,  d.  (  B.)  (*)  LiU.  a.  200. 
(r)  Thia  was  also  a  rule  in  the 
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[[afterwards  made  bis  executors  and  professed  himself  a 
monk  of  the  same  abbey,  and  in  process  of  time  was  him- 
self made  abbot  thereof;  here  the  law  gave  him,  in  the 
capacity  of  abbot,  an  action  of  debt  against  his  own  exe- 
cutors to  recover  the  money  due(0>  In  short,  a  monk  or 
rd^ious  was  so  effectually  dead  in  law,  that  a  lease  made 
eren  to  a  third  person,  during  the  life  (generally)  of  one 
who  afterwards  became  a  monk,  determined  by  such  his 
entry  into  reli"j:ion :  for  which  reason  leases,  and  other 
conveyances  for  life,  were  usually  made  to  have  and  to 
hold  for  the  term  of  one's  natural  life  (u).  But,  even  in 
the  times  of  popery,  the  law  of  England  took  no  cogni- 
zance of  profession  in  any  foreign  country,  because  the 
fact  could  not  be  tried  in  our  courts  (p) ;  and  therefore, 
since  the  Reformation,  this  disability  is  held  to  be  abo- 
lished (r):  as  is  also  the  disability  of  banishment,  conse- 
quent upon  abjuration,  by  statute  21  Jac.  I.  c.  28  (y).]] 

[This  natural  life  being,  as  was  before  observed,  the 
immediate  donation  of  the  great  Creator,  cannot  legally  be 
disposed  of  or  destroyed  by  any  individual,  neither  by  the 
person  himself,  nor  by  any  other  of  his  fellow-creatures, 
mer. "  M  their  own  authority.]]  Yet  nevertheless  it  may 

he  la  taken  away  (as  before  observed)  in  the  neces- 

sary defence  of  life  or  limb  (z),  and  is  also  capable  of  being 
forfeited  for  the  breach  of  those  laws  of  society  which  are 
enforced  by  the  sanction  of  capital  punishments  ;  of  the 
nature,  restrictions,  expedience  and  legality  of  which,  we 
may  hereafter  more  conveniently  inquire  in  a  subsequent 
part  of  these  Commentaries.  At  present  it  may  suffice  to 
obser\'e,  that  it  results  from  the  rery  nature  of  the  social 
compact,  on  which  we  have  supposed  all  municipal  law  to 
be  founded,  that  no  privation  or  restraint  ought  in  any  case 
to  be  inflicted  on  the  individual,  unless  it  be  indispensable 

(O  C^Uu-lMb.  (I)  iUx*.UdyrMi^lM,lSdk. 

(«)  ArehUilMf  •!   CaMwbwj't  !«. 

CM*. «  Ra^  48  b.i  C«.  Uii.  \M  •  /«)  1  H»l«.  P.  C  aOft. 

(t)  Cs.  till.  IM  t>  )  Vnk  Mp.  p.  isa 
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to  the  protectioD  of  some  public  interest  of  adequate 
importance.  All  laws  therefore  savour  of  injustice  and 
oppression,  which  authorize  the  destruction  of  life  or  mem- 
ber in  order  to  secure  a  public  object  of  comparatively 
trivial  character;  or  even  an  object  of  the  highest  con- 
sequence to  the  public,  but  capable  of  being  sufficiently 
secured  by  some  more  lenient  method.  We  shall  find  ac- 
cordingly, that  though  the  law  of  England  in  some  cases 
affects  the  life  of  the  delinquent,  it  is  only  for  the  prevention 
of  crimes  of  the  deepest  dye — the  severity  by  which  our 
penal  system  was  once  unhappily  distinguished  having 
been  progressively,  and  now  at  length  effectually,  softened 
by  the  milder  spirit  of  modern  legislation.  To  this,  it  may 
be  proper  to  add,  that  our  form  of  government,  or  consti- 
tution, is  an  utter  stranger  to  any  arbitrary  power,  of  kill- 
ing or  maiming  the  subject  without  the  express  warrant 
of  law.  [["  Nullus  liber  homo"  says  the  great  charter  (a), 
*'  aliquo  modo  dentruatUTy  nisi  per  legale  judicium  parium 
tuorum  aut  per  legem  terrff."  Which  words,  **  aliquo  modo 
destruatur"  according  to  Sir  Edward  Coke  (6),  include  a 
prohibition  not  only  of  killing  and  maiming^  but  also  of 
torturing  (to  which  our  laws  are  strangers),  and  of  every 
oppression  by  colour  of  an  illegal  authority.  And  it  is 
enacted  by  the  statute  5  Edw.  III.  c.  9,  that  no  man  shall 
be  forejudged  of  life  or  limb,  contrary  to  the  great  charter 
and  the  law  of  the  land :  and  again,  by  statute  28  Edw. 
III.  c.  3,  that  no  man  shall  be  put  to  death  without  being 
brought  to  answer  by  due  process  of  law.]] 

3.  A  man  is  also  entitled,  as  to  his  whole  body,  to  secu- 
rity from  all  corporal  insults  or  injuries,  whether  by  me- 
naces, assaults,  beating,  wounding,  or  otherwise,  though 
they  may  amount  not  to  destruction  of  life  or  member. 

4.  To  the  preservation  of  his  health  from  such  practices 
as  may  prejudice  or  annoy  it ;  and, 

5.  To  the  security  of  his  reputation  or  good  name  from 
slander. 

(a)  C.  29.  (6)  2  lost.  48. 
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But  these  three  last  articles,  it  will  suffice  to  have 
barely  mentioDed  among  personal  rights.  It  is  to  their 
infringement,  rather  than  to  the  rights  themselves,  that 
the  provisions  of  the  laws  have  been  in  general  directed ; 
and  a  more  <  nt  place  for  their  farther  discussion 

will  consequc.  tound  in  that  |)art  of  the  work  which 

relates  to  wrongs. 

QIl.  Next   to  jHirsonal  security,  the    law  of  England 
regards,  aiiserts,  and  preserves  the  Personal  Liberty  of 
individuals.    This  personal  liberty  consists  in  the  power  of 
loco-motion,  of  changing  situation,  or  moving  one's  person 
to  whatsoever   place  one's  own    inclination  may   direct; 
without  imprisonment  or  restraint,  unless  by  due  course 
of  law.     Concerning  which  we  may  make  the  same  obser- 
vations as  u[X)u  the  preceding  article;  that  it  is  a  right 
strictly  natural  Q  that  the  laws  of  England  never  abridge 
it  without  sufficient  reason  ;  [[and  that  in  this  kingdom  it 
cannot  ever  be   abridged  at  the  mere  discretion  of  the 
magistrate,  without  the  explicit  permission  of  the  laws. 
Here  again  the  language  of  the  great  charter  (c)  is,  that 
no  freeman  shall  be  taken  or  imprisoned,  but  by  the  law- 
ful judgment  of  his  equals,  or  by  the  law  of  the  land.   And 
many  subsequent  old  statutes  (</)  expressly  direct,  that  no 
man  ahall  be  taken  or  imprisoned  by  suggestion  or  peti- 
tion to  the  king  or  his  council,  unless  it  be  by  l^al  in- 
dictment, or  the  process  of  the  common  law.     By  the 
petition  of  right,  3  Car.  I.,  it  is  enacted,  that  no  freeman 
shall  be  imprisoned  or  detained  without  cause  shown,  to 
which  he  may  make  anawer  according  to  law.  By  16  Car.  I. 
c.  10,  if  any  person  be  restrained  of  his  liberty  by  order  or 
decree  of  any  illegal  court,  or  by  command  of  the  king's 
majesty  in  perK>n,  or  by  warrant  of  the  council  board,  or 
of  any  of  the  privy  council ;  he  shall,  upon  demand  of  his 
counsel,  have  a  writ  of  kaheai  corpuSf  to  bring  his  body 
before  the  court  of  King'i  Bench  or  Common  Pleaa ;  who 

(r)  C.  W.  (tf)  6  S4«.  3.  c  9  ;  16  Uw.  S, 

•t6.«.4)«Ed».3.e.a. 
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Qshall  determine  whether  the  cause  of  his  commitment  be 
just,  and  thereupon  do  as  to  justice  shall  appertain.  And 
by  31  Car.  II.  c.  2,  commonly  called  the  Habeas  Corpus 
AcifJi  (amended  and  enforced  by  56  Geo.  lll.c.  100,)  Qthe 
methods  of  obtaining  this  writ  are  so  plainly  pointed  out 
and  enforced,  that,  so  long  as  this  statute  remains  unim- 
peached,  no  subject  of  England  can  be  long  detained  in 
prison,  except  in  those  cases  in  which  the  law  requires 
and  justifies  such  detainer  (e).  And,  lest  this  act  should 
be  evaded  by  demanding  unreasonable  bail  or  sureties 
for  the  prisoner's  appearance,  it  is  declared  by  1  W.  ic 
M.  St.  2,  c.  2,  that  excessive  bail  ought  not  to  be  re- 
quired. 

Of  great  importance  to  the  public  is  the  preservation  of 
this  personal  liberty  :  for  if  once  it  were  left  in  the  power  of 
any,  the  highest,  magistrate,  to  imprison  arbitrarily  whom- 
ever he  or  his  officers  thought  proper,]]  (as  in  France  was 
once  daily  practised  by  the  crown)  (/),  Qhere  would  soon 
be  an  end  of  all  other  rights  and  immunities.  Some  have 
thought,  that  unjust  attacks,  even  upon  life  or  property,  at 
the  arbitrary  will  of  the  magistrate,  are  less  dangerous  to 
the  commonwealth,  than  such  as  are  made  upon  the  per- 
sonal liberty  of  the  subject.  To  bereave  a  man  of  life,  or 
by  violence  to  confiscate  his  estate,  without  accusation  or 
trial,  would  be  so  gross  and  notorious  an  act  of  despotism, 
as  must  at  once  convey  the  alarm  of  tyranny  throughout 
the  whole  kingdom  :  but  confinement  of  the  person,  by 
secretly  hurrying  him  to  goal,  where  his  sufierings  are 
unknown  or  forgotten,  is  a  less  public,  a  less  striking, 
and  therefore  a  more  dangerous  engine  of  arbitrary  go- 
vernment. And  yet  sometimes,  when  the  state  is  in  real 
danger,  even  this  may  be  a  necessary  measure.     But  the 

(«)  The  conit  will  not  grant  a  during  the  mild  adntinislratioD  of  Car- 
fa  a  beat  corpus  a«  of  course,  and  with-  dinal  Fleary,  above  54,000  tetire$  de 
out  probable  cause  shown,  llobhouse's  caehH  were  iaaoed,  upon  the  single 
case.  3  Barn.  &  Aid.  420.  ground  of    the   famous  boll    l/Mtg** 

(/)  It  is  suted  by  Blackslooe  that,  niiut. 
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[[bappineM  of  our  constitution  i»,  that  it  is  not  left  to  the 
executive  power  to  determine  when  the  danger  of  the  state 
it  so  great  as  to  render  this  measure  expedient ;  for  it  is 
the  parliament  only,  or  legislative  power,  that,  whenever 
it  sees  proper,  can  authorize  the  crown,  by  suspending 
the  Habeas  Corpms  Act  for  a  short  and  limited  time,  to 
imprison  suspected  persons]]  without  the  possibility  of 
th'  ir  obtaining  their  discharge  during  that  period  by  any 
liiUrference  of  the  courts  of  law(jf);  Qas  the  senate  of 
Rome  was  wont  to  have  recourse  to  a  dictator,  a  magis- 
trate of  absolute  authority,  when  they  judged  the  republic 
in  any  imminent  danger.  The  decree  of  the  senate,  which 
usually  preceded  the  nomination  of  this  magistrate,  **  dent 
operam  comtuieSf  ne  quid  respnblica  detrimenti  capiat" 
was  called  the  senutvs  contuUum  ultima:  necessitatis:  in 
like  manner  this  experiment  ought  only  to  be  tried  in 
ca«es  of  extreme  emergency;  and  in  these  the  nation 
parts  with  its  liberty  for  a  while,  in  order  to  preserve  it 
for  ever. 

The  confinement  of  the  person  in  any  wise,  is  an  impri- 
sonment. So  that  the  keeping  a  man  against  his  will  in  a 
private  house,  putting  him  in  the  stocks,  arresting  or  for- 
cibly detaining  him  in  the  street,  is  an  in>prisonment(A). 
And  the  law  so  much  discourages  unlawful  confinement, 
that  if  a  man  it  under  dureu  of  imprisonwtentf  which  we 
before  explained  to  mean  a  compulsion  by  an  illegal  re- 
!-'  r  liberty,  until  he  seals  a  bond  or  the  like,  he  may 

a  ^  :  .14  duress,  and  avoid  the  extorted  bond.  But  if 
a  man  be  lawfully  imprisoned,  and  either  to  procure  his 
discharge,  or  on  any  other  fair  account,  seals  a  bond  or 
a  deed,  this  it  not  by  duress  of  imprisonment,  and  he  is 
not  at  liberty  to  avoid  it(i).]]  To  make  a  commitment 
to  prison  lawful,  Qit  must  either  be  by  process  from  the 
courts  of  judicature,  or  by  warrant  from  tome  legal  officer 

(f )  Mr.  J««iiet  Cokridg*  rafwt  !•      ttoM.  t«l.  i.  p.  136. 
67a«e.S.c.9*adc.&6.MioMaNa  (k)  t  IsM.  680. 

lucm.- CMmid^'tBlatk  (1)1^.40. 
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[[having  authority  to  commit ;  which  warrant  must  be  in 
writin<r,  under  the  hand  and  seal  of  the  magistrate,  uixl 
expresK  the  causes  of  the  commitment,  in  order  to  be  rxu- 
mined  into,  if  necessary,  upon  a  habeas  corpus.  If  there  be 
no  cause  expressed,  tlie  gaoler  is  not  bound  to  detain  the 
prisoner  (A).  For  the  law  judges  in  this  respect,  saith  Sir 
Edward  Coke,  like  Festus,  the  Roman  governor,  that  it  is 
unreasonable  to  send  a  prisoner,  and  not  to  signify  withal 
the  crimes  alleged  against  him. 

A  natural  and  regular  consequence  of  this  personal 
liberty,  is,  that  every  Englishman  may  claim  a  right  to 
abide  in  his  own  country  so  long  as  he  pleases,  and  not 
to  be  driven  from  it  unless  by  the  sentence  of  the  law. 
The  king  indeed,  by  his  royal  prerogative,  may  issue  out 
his  writ  ne  exeat  regno,  and  prohibit  any  of  his  subjects 
from  going  into  foreign  parts  without  licence  (/).  This 
may  be  necessary  for  the  public  service  and  safeguard  of 
the  commonwealth.  But  no  power  on  earth,  except  the 
authority  of  parliament,  can  send  any  subject  of  England 
out  o/the  land  against  his  will;  no,  not  even  a  criminal.]] 
For  exile  was  never  sanctioned  by  the  common  law,  except 
in  the  case  of  abjuration  above  referred  to(wi);  and  though 
that  species  of  exile  called  transportation,  (viz.  conveyance 
to  some  fixed  place  beyond  the  seas,  with  confinement 
there,)  has  been  introduced  in  modern  times,  it  always 
takes  place  either  by  the  choice  of  the  criminal  himself  to 
escape  a  capital  punishment,  or  else  by  the  express  direc- 
tion of  some  act  of  parliament  (n).  QTo  this  purpose  the 
great  charter  (o)  declares  that  no  freeman  shall  be  banished, 

(k)  2  InsL  52. 53.    See  1  CbiU^'t  realm"  (39  Eliz.  c.  4.    See  Bar.  AtkU 

Crim.  Law.  110,  &c.  Stat.  269);  and  that  the  (irat  statute 

(/ )  F.  N.  B.  85.  ia  which  the  word   transportation  ii 

(m)  Co.  Liu.  133a.  lued  in  the  18  Car.  2,  c.  3,  which 

(h)  It  is  said  that  exile  was  first  gives  a  power  to  the  judges  at  their 

introduced   as   a  puuishroent  by  the  discretion  either  to  execute  or  Iraos* 

legiUature  in  the  39tb  year  of  Elix.,  port  to  Anaerica    for  life   the   Moss- 

wbeo  a  sutute  enacted  that,  "  such  troopers  of  Cumberland  and  Nortb- 

lOgact  ts  were  dangerous  to  the  infe-  umberland,  (2  VVoodd.  498.) 

rior  people  should  be  banished  the  (o)  C.  29. 
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[[onlcM  by  the  judgment  of  bit  peers,  or  by  the  law  of  the 
knd.  And  by  the  Habeas  Corpus  Act,  31  Car.  II.  c.  2 
<thmt  second  Magma  ChartOf  and  stable  bulwark  of  our 
liberties),  it  is  enacted,  that  no  subject  of  this  realm,  who 
is  an  inhabitant  of  England,  Wales,  or  Berwick,  shall  be 
sent  prisoner  into  Scotland,  Ireland,  Jersey,  Guernsey,  or 
places  beyond  the  seas  (where  they  cannot  have  the  full 
bene6t  and  protection  of  the  common  law) ;  but  that  all 
such  imprisonments  shall  be  illegal;  that  the  person  who 
thmJl  dare  to  commit  another  contrary  to  this  law  shall  be 
disabled  from  bearing  any  (^ce,  shall  incur  the  penalty 
of  a  pramumire,  and  be  incapable  of  receiving  the  king's 
pardon ;  and  the  party  suffering  shall  also  have  his  private 
action  against  the  person  committing,  and  all  his  aiders, 
admars,  and  abettors,  and  shall  recover  treble  costs,  be- 
sides his  daaiages,  which  no  jury  shall  assess  at  less  than 
five  hundred  pounds. 

The  law  is  in  this  respect  so  benignly  and  liberally  con- 
atmed  for  the  benefit  of  the  subject,  that,  though  triMui 
the  realm  the  king  may  command  the  attendance  and 
service  of  all  his  UegMBan,  yet  he  cannot  send  any  man 
cmt  of  the  realm,  eren  upon  the  public  service ;  excepting 
sailors  and  soldiers,  the  nature  of  whose  employment  ne- 
cessarily implies  an  exception ;  he  cannot  even  constitute 
a  man  lord  deputy  or  Ueutenant  of  Ireland  against  his  will, 
nor  make  him  a  foreign  ambassador  (p).  For  this  might 
in  reality  be  no  more  than  an  honourable  exile.]] 

What  has  been  hitherto  said  on  the  subject  of  personal 
liberty,  refers,  it  will  be  observed,  chiefly  to  its  illegal 
restraint  by  the  authority  of  government.  When  impri- 
sonment is  illegally  inflicted  by  a  private  subject,  relief 
may  in  the  same  manner  be  had  by  kabmu  eorpus:  and 
redress  may  also  be  obtained  by  action,  or  the  oflt>nder 
may  be  punished  upon  indictment.  But  the  considera- 
tion of  tbesa  methods,  as  well  as  the  farther  discussion  of 
the  mode  of  proceeding  upon  kabms  corptu,  more  properly 

(f)lIaM.4«. 
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belongs  to  our  division  of  civil  injuries  and  of  crimes. 
They  are  glanced  at,  in  this  place,  only  in  illuRtration  of 
the  importance  attached  by  the  law  to  the  right  of  per- 
sonal liberty. 

In  connection  with  the  rights  of  personal  liberty  and 
security,  which  we  have  been  considering  in  this  Book,  is 
the  right  of  the  subject  to  carry  arms  for  his  defence,  suit- 
able to  his  condition  and  degree,  and  such  as  are  allowed 
by  law.  QThis  is  declared  by  the  statute  1  W.  &  M.  st.2, 
c.  2 ;  and  is  indeed  a  public  allowance,  under  due  restric- 
tions, of  the  natural  right  of  resistance  and  self-preserva- 
tion, when  the  sanction  of  society  and  laws  are  found  in- 
sufficient to  restrain  the  violence  of  oppression.]]  There  is 
an  antient  enactment,  however,  against  going  armed,  under 
such  circumstances  as  may  tend  to  terrify  the  people,  or 
indicate  an  intention  of  disturbing  the  public  peace  (y) ; 
and  by  a  modern  statute  (r),  the  training  of  persons  with- 
out lawful  authority  to  the  use  of  arms  is  prohibited,  and 
any  justice  of  the  peace  is  authorized  to  disperse  such 
assemblies  of  persons  as  he  may  find  engaged  in  that 
occupation,  and  to  arrest  any  of  the  persons  present. 

(9)  2  Edw.  3,  c.  3,  vide  I  Hawk.  c.  63.  h.  9.  10.        (r)  60  Geo  3.  c.  I. 
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OF  RIGHTS  OF   PROPERTY. 
INTRODUCTION. 

OF  PROPERTY  IN  GENERAL. 

Thb  rights  of  property  consist  in  a  man's  free  use,  enjoy- 
ment, and  disposal,  according  to  the  laws  of  the  commu- 
nity, of  all  his  acquisitions  in  the  external  things  around 
him.  It  may  be  desirable  to  premise  a  few  observations 
on  the  nature  and  origin  of  these  rights,  before  we  proceed 
t<>  '  ute  and  consider  their  sereral  objects. 

I  ^lits  in  question,  though  we  tfpeak  of  them  in  the 
plural,  in  regard  to  the  different  objects  over  which  a  man 
may  have  ownership,  and  the  different  modifications  of  that 
ownership,  are  yet  capable  of  being  reduced,  and  for  the 
purpose  of  abstract  discussion  are  usually  reduced,  to  one 
general  head— the  right  of  property,  or  the  principle  by 
which  one  man  claims  and  exercises  a  sole  and  despotic 
dominion  over  the  external  things  of  the  world,  in  total 
exclusion  of  all  other  individuals  in  the  universe.  However 
generally  recognized  that  right  may  be,  there  are  very  few 
that  will  give  themselves  the  trouble  to  consider  its  origin 
and  foundntion.  [[Pleased  as  we  are  with  the  possession, 
we  seem  afraid  to  look  back  to  the  means  by  which  it  was 
acquired,  at  if  fearful  of  some  defect  in  our  title ;  or  at  best 
we  rest  aatisfied  with  the  decision  of  the  laws  in  our  favour, 
without  examining  the  reason  or  authority  upon  which 
those  laws  have  been  built.  We  think  it  enough  that  our 
title  is  derived  by  the  grant  of  the  former  proprietor,  by 


142  BOOK  II.— OF  BI0HT9  OF  PROPBSTT. 

[[descent  from  our  ancestors,  or  by  the  last  will  and  testa- 
ment of  ihe  dying  owner ;  not  caring  to  reflect  that  (ac- 
curately and  strictly  speaking)  there  is  no  foundation  in 
nature  or  in  natural  law,  why  a  set  of  words  upon  parch- 
ment should  convey  the  dominion  of  land  ;  why  the  son 
should  have  a  right  to  exclude  his  fellow-crcaturcs  from  a 
determinate  spot  of  ground,  because  his  father  had  done 
so  before  him:  or  why  the  occupier  of  a  particular  field, 
or  of  a  jewel,  when  lying  on  his  deuth-bed,  and  no  longer 
able  to  maintain  possession,  should  be  entitled  to  tell  the 
rest  of  the  world  which  of  them  should  enjoy  it  after  him. 
These  inquiries,  it  must  be  owned,  would  be  useless  and 
even  troublesome  in  common  life.  It  is  well  if  the  mass 
of  mankind  will  obey  the  laws  when  made,  without  scruti- 
nizing too  nicely  into  the  reasons  of  making  them.  But, 
when  law  is  to  be  considered  not  only  as  matter  of  prac- 
tice, but  also  a  rational  science,  it  cannot  be  improper  or 
useless  to  examine  more  deeply  the  rudiments  and  grounds 
of  these  positive  constitutions  of  society. 

In  the  beginning  of  the  world,  as  we  are  informed  by 
holy  writ,  the  all-bountiful  Creator  gave  to  man  "  dominion 
over  all  the  earth ;  and  over  the  fish  of  the  sea,  and  over 
the  fowl  of  the  air,  and  over  every  living  thing  that  moveth 
upon  the  earth"  (a).  The  earth,  therefore,  and  all  things 
therein,  are  the  general  property  of  all  mankind,  exclusive 
of  other  beings,  from  the  immediate  gift  of  the  Creator. 
And,  while  the  earth  continued  bare  of  inhabitants,  it  is 
reasonable  to  suppose  that  all  was  in  common  among  them, 
and  that  every  one  took  from  the  public  stock,  to  his  own 
use,  such  things  as  his  immediate  necessities  required. 

These  general  notions  of  property  were  then  suflScient 
to  answer  all  the  purposes  of  human  life  ;  and  might  per- 
haps still  have  answered  them,  had  it  been  possible  for 
mankind  to  have  remained  in  a  state  of  primeval  simpli- 
city :    as  may  be  collected  from  the  manners  of  many 

(a)  Cenesit,  i.  28. 
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^American  nations  when  first  diBCOvered  by  the  Euro- 
pesDs  ;  and  from  the  antient  method  of  living  among  the 
Afst  Europeans  themselves,  if  we  may  credit  either  the 
■Mmorials  of  them  preserved  in  the  golden  age  of  the 
poets,  or  the  uniform  accounts  given  by  historians  of  those 
thnes,  wherein  "  erant  omnia  communia  et  indivisa  omni- 
hmsj  velmti  rnnum  eunctis  pfUrimtmimM  esatt  (6)."  Not  that 
this  communion  of  goods  seems  ever  to  have  been  appli- 
cable, even  in  the  earliest  ages,  to  aught  but  the  substance 
of  the  thing ;  nor  could  it  be  extended  to  the  use  of  it. 
For,  by  the  law  of  nature  and  reason,  he,  who  first  began 
to  use  it,  acquired  therein  a  kind  of  transient  property,  that 
ktted  so  long  as  he  vras  using  it,  and  no  longer  (c) :  or, 
to  speak  with  greater  precision,  the  right  of  possesaioa 
continued  for  the  same  time  only  that  the  act  of  possession 
lasted.  Thus  the  ground  was  in  common,  and  no  part  of 
it  was  the  |>ernianent  property  of  any  man  in  particular ; 
yet  whoever  was  in  the  occupation  of  am  '  '  mined  spot 
of  it,  for  rest,  for  shade,  or  the  like,  aci^  r  the  time 

a  sort  of  ownership,  from  which  it  would  have  been  unjust, 
and  contrary  to  the  law  of  nature,  to  li  >  *  im  by 

force :  but  the  instant  that  he  quitted  the  [nition 

of  it,  another  might  seize  it  without  injustice.  Thus  also 
a  vine  or  other  tree  might  be  said  to  be  in  common,  as  all 
men  were  equally  entitled  to  its  produce ;  and  yet  any 
private  individual  might  gain  the  sole  property  of  the  fruit 
which  he  had  gathered  for  his  own  repast  A  doctrine 
well  illustrated  by  Cicero,  who  compares  the  world  to  a 
great  theatre,  which  is  common  to  the  public,  and  yet  the 
place  which  any  man  has  taken  is,  for  the  time,  his 
own  (</). 

But  when  mankind  increased  in  number,  craft,  and  am- 
bition, It  beoame  necetury  to  entertain  conoqitions  of 


(»)  J«Mia.l.43.e.l.  mmmmw  iil.  rwit  Imm  4kf 
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Qmore  permanent  dominion,  and  to  appropriate  to  indivi- 
duals not  the  immediate  use  only,  but  the  very  substance 
of  the  thing  to  be  used.  Otherwise  innumerable  tumults 
must  have  arisen,  and  the  good  order  of  the  world  been 
continually  broken  and  disturbed,  while  a  v;  '  f  per- 
sons were  striving  who  should  get  the  first  <  ion  of 
the  same  thing,  or  disputing  which  of  them  had  actually 
gained  it.  As  human  life  also  grew  more  and  more  re- 
fined, abundance  of  conveniences  were  devised  to  render 
it  more  easy,  commodious  and  agreeable ;  as  habitations 
for  shelter  and  safety,  and  raiment  for  warmth  and  de- 
cency. But  no  man  would  be  at  the  trouble  to  provide 
either,  so  long  as  he  had  only  an  usufructuary  property 
in  them,  which  was  to  cease  the  instant  that  he  quitted 
possession  ; — if,  as  soon  as  he  walked  out  of  his  tent,  or 
pulled  off  his  garment,  the  next  stranger  who  came  by, 
would  have  a  right  to  inhabit  the  one,  and  to  wear  the 
other.  In  the  case  of  habitations  in  particular,  it  was  na- 
tural to  observe,  that  even  the  brute  creation,  to  whom 
every  thing  else  was  in  common,  maintained  a  kind  of 
permanent  property  in  their  dwellings,  especially  for  the 
protection  of  their  young ;  that  the  birds  of  the  air  had 
nests,  and  the  beasts  of  the  field  had  caverns,  the  invasion 
of  which  they  esteemed  a  very  flagrant  injustice,  and 
would  sacrifice  their  lives  to  preserve  them.  Hence  a  pro- 
perty was  soon  established  io  every  man's  house  and 
horaestall ;  which  seem  to  have  been  originally  mere  tem- 
porary huts  or  moveable  cabins,  suited  to  the  design  of 
Providence  for  more  speedily  peopling  the  earth,  and 
suited  to  the  wandering  life  of  their  owners,  before  any 
extensive  property  in  the  soil  or  ground  was  established. 
And  there  can  be  no  doubt,  but  that  moveables  of  every 
kind  became  sooner  appropriated  than  the  permanent 
substantial  soil ;  partly  because  they  were  more  suscept- 
ible of  a  long  occupancy,  which  might  be  continued  for 
months  together  without  any  sensible  interruption,  and  at 
length  by  usage  ripen  into  an  established  ripht  :  Knt  prin- 
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Qcipally  because  few  of  them  could  be  fit  for  use,  till  im- 
proved and  meliorated  by  the  bodily  labour  of  the  occu- 
pant,]] which  bodily  labour,  bestowed  upon  any  subject 
which  before  lay  in  common  to  all  men,  is  universally 
allowed  to  strengthen  very  materially  the  title  that  mere 
occupancy  gives  to  an  exclusive  property  therein. 

[The  article  of  food  was  a  more  immediate  call,  and 
therefore  a  more  early  consideration.  Such  as  were  not 
contented  with  the  spontaneous  product  of  the  earth 
•ought  for  a  more  solid  refreshment  in  the  flesh  of  beasts, 
which  they  obtained  by  hunting.  But  the  frequent  dis- 
appointments incident  to  that  method  of  provision,  induced 
them  to  gather  together  such  animals  as  were  of  a  more 
tame  and  sequacious  nature ;  and  to  establish  a  permanent 
property  in  their  flocks  and  herds,  in  order  to  sustain 
themselves  in  a  less  precarious  manner,  partly  by  the  milk 
of  the  dams,  and  partly  by  the  flesh  of  the  young.  The 
■npport  of  these  their  cattle  made  the  article  of  watery  also, 
a  rery  important  point.  And  therefore  the  Book  of  Ge- 
nesis (the  most  venerable  monument  of  antiquity,  consi- 
dered merely  with  a  view  to  history,)  will  furnish  us  with 
f  t  instances  of  violent  contentions  concerning  wells ; 

iisive  property  of  which  appears  to  have  been  es- 
tablished in  the  first  digger  or  occupant,  even  in  such 
places  where  the  ground  and  herbage  remained  yet  in 
common.  Thus  we  find  Abraham,  who  was  but  a  so- 
journer, asserting  his  right  to  a  well  in  the  country  of 
Abimelech,  and  exacting  an  oath  for  his  security,  "  be- 
cause he  had  digged  that  wellC*)."  And  Isaac,  about 
ninety  years  afterwards,  reclaimed  this  his  father's  pro- 
perty; and,  afler  much  contention  with  the  Philistines, 
was  suffered  to  enjoy  it  in  peace  (/ ). 

All  this  while  the  soil  and  patture  of  the  earth  remained 
still  in  common  as  before,  and  open  to  every  occupant ; 
except  perhaps  in  the  neighbourhood  of  towns,  where  the 
lity  of  a  sole  and  exclusive  property  in  lands  (for  the 


. «)  0«MM».  ist.  30.  (/)  OsMiit.  isti.  16. 18,  «m. 
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\juk9  of  agriculture)  was  earlier  felt,  and  therefore  more 
readily  complied  with.  Otherwise,  when  the  multitude  of 
men  and  cattle  had  consumed  every  convenience  on  one 
spot  of  ground,  it  was  deemed  a  natural  right  to  seize 
upon  and  occupy  such  other  lands  as  would  more  easily 
supply  their  necessities.  This  practice  is  still  retained 
among  the  wild  and  uncultivated  nations  that  have  never 
been  fonned  into  civil  states,  like  the  Tartars  and  others 
in  the  east ;  where  the  climate  itself,  and  the  boundless 
extent  of  their  territory,  conspire  to  retain  them  still  in 
the  same  savage  state  of  vagrant  liberty,  which  was  uni- 
versal in  the  earliest  ages ;  and  which  Tacitus  informs  us, 
continued  among  the  Germans  till  the  decline  of  the  Ro- 
man Empire  (g).  We  have  also  a  striking  example  of  the 
same  kind  in  the  history  of  Abraham  and  his  nephew 
Lot  (A).  When  their  joint  substance  became  so  great,  that 
pasture  and  other  conveniences  grew  scarce,  the  natural 
consequence  was,  that  a  strife  arose  between  their  ser- 
vants ;  so  that  it  was  no  longer  practicable  to  dwell  toge- 
ther. This  contention  Abraham  thus  endeavoured  to 
compose  :  "  Let  there  be  no  strife,  I  pray  thee,  between 
"  thee  and  me.  Is  not  the  whole  land  before  thee  ?  Sepa- 
"  rate  thyself,  I  pray  thee,  from  me.  If  thou  wilt  take  the 
"  left  hand,  then  I  will  go  to  the  right;  or  if  thou  depart  to 
**  the  right  hand,  then  I  will  go  to  the  left."  This  plainly 
implies  an  acknowledged  right  in  either  to  occupy  what^ 
ever  ground  he  pleased  that  was  not  pre-occupied  by  other 
tribes.  **  And  Lot  lifted  up  his  eyes,  and  beheld  all  the 
**  plain  of  Jordan,  that  it  was  well  watered  everywhere, 
"  even  as  the  garden  of  the  Lord.  Then  Lot  chose  him  all 
"  the  plain  of  Jordan,  and  journeyed  east ;  and  Abraham 
"  dwelt  in  the  land  of  Canaan." 

Upon  the  same  principle  was  founded  the  ri^ht  of  mi- 
gration, or  sending  colonies  to  find  out  new  habitations, 
when  the  mother  country  was  overcharged  with  inhabit- 

(g)  CcluHt  ditereti  $t   diverri ;  ut       De  Mor.  Ger.  16. 
/(Ml,  Kt  campHJ,  Ml  nemut,  placuit. —  (h)  Geoe«»,  c.  ziii. 
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[|anta  ;  which  was  practiaed  as  well  by  the  Phoenicians  and 
CJreeka,  aa  the  Oermans,  Scythians,  and  other  northern 
people.  And,  so  long  as  it  was  confined  to  the  stocking 
and  cultivation  of  desert  uninhabited  countries,  it  kept 
■tri<  •',  !ic  limits  of  the  law  of  nature.     But  how 

fiu-  I  ^     ti  countries  already  peopled,  and  driving 

out  or  massacring  the  innocent  and  defenceless  natives, 
merely  because  they  diflfcred  from  their  invaders  in  lan- 
guage, in  religion,  in  customs,  in  government,  or  in  co- 
lour ;  how  far  such  a  conduct  was  consonant  to  nature,  to 
reason,  or  to  Christianity,  deserved  well  to  be  considered 
by  those  who  have  rendered  their  names  immortal  !)v  thus 
civilising  mankind. 

As  the  worid  by  degrees  grew  more  populous,  it  daily 
became  more  difficult  to  find  out  new  spots  to  inhabit, 
without  encroaching  upon  former  occupants  ;  and  by  con- 
stantly occupying  the  same  individual  spot,  the  fruits  of 
the  earth  were  consumed,  and  its  spontaneous  produce 
destroyed,  without  any  provision  for  a  future  supply  or 
succession.  It  therefore  became  necessary  to  pursue  some 
regular  method  of  providing  a  constant  subsistence  ;  and 
this  necessity  produced,  or  at  least  promoted  and  encou- 
raged, the  art  of  agriculture.  And  the  art  of  agriculture, 
by  a  regular  connexion  and  consequence,  introduced  and 
establwhed  the  idea  of  a  more  permanent  property  in  the 
soil  than  had  hitherto  been  received  and  adopted.  It  was 
clear  that  the  earth  would  not  produce  her  fruits  in  suffi- 
cient quuiktities  without  the  assistance  of  tillage ;  but  who 
would  be  at  the  pains  of  tilling  it,  if  another  might  watch 
an  opportunity  to  seize  upon  and  eojoy  the  product  of  his 
industry,  art,  and  bbonr?  Had  not,  therefore,  a  separate 
property  in  lands  as  well  as  moreables  been  rested  in 
some  individuals,  the  world  must  have  continue<l  a  forest, 
and  men  have  been  mere  animals  of  prey  ;  which,  accord- 
ing to  some  philosopberi,  is  the  genuine  state  of  nature. 
Whereas  now  (so  graciously  has  Providence  interwoven 
our  duty  and  ot«r  liMnnincss  together)  the  result  of  this 

l2 
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Zjwj  neces»ity  has  been  the  ennobling  of  the  human 
species,  by  giving  it  opportunities  of  improving  its  rational 
faculties,  as  well  as  of  exerting  its  natural.  Necessity 
begat  property  ;  and,  in  order  to  ensure  that  property,  re- 
course was  had  to  civil  society,  which  brought  along  with 
it  a  long  train  of  inseparable  concomitants ;  states,  go- 
vernment, laws,  punishments,  and  the  public  exercise  of 
religious  duties.  Thus  connected  together,  it  was  found 
that  a  part  only  of  society  was  sufficient  to  provide,  by 
their  manual  labour,  for  the  necessary  subsistence  of  all ; 
and  leisure  was  given  to  others  to  cultivate  the  human 
mind,  to  invent  useful  arts,  and  to  lay  the  foundations  of 
science. 

The  only  question  remaining  is,  how  this  property  be- 
came actually  vested  :  or  what  it  is  that  gave  a  man  an 
exclusive  right  to  retain  in  a  permanent  manner  that  spe- 
cific land,  which  before  belonged  generally  to  every  body, 
but  particularly  to  nobody.  And,  as  we  before  observed, 
that  occupancy  gave  the  right  to  the  temporary  use  of  the 
soil,  so  it  is  agreed  upon  all  hands  that  occupancy  gave 
also  the  original  right  to  the  permanent  property  in  the 
substance  of  the  earth  itself,  which  excludes  every  one 
else  but  the  owner  from  the  use  of  it.  There  is,  indeed, 
some  difference  among  the  writers  on  natural  law,  con- 
cerning the  reason  why  occupancy  should  convey  this 
right,  and  invest  one  with  this  absolute  property-:  Grotius 
and  Puffendorf  insisting  that  this  right  of  occupancy  is 
founded  on  a  tacit  and  implied  assent  of  all  mankind, 
that  the  first  occupant  should  become  the  owner;  and 
Barbeyrac,  Titius,  Locke,  and  others,  holding  that  there  is 
no  such  implied  assent,  neither  is  it  necessary  that  there 
should  be ;  for  that  the  very  act  of  occupancy,  alone, 
being  a  degree  of  bodily  labour,  is,  from  a  principle  of 
natural  justice,  without  any  consent  or  compact,  sufficient 
of  itself  to  gain  a  title.  A  dispute  that  savours  too  much 
of  nice  and  scholastic  refinement.  However,  both  sides 
agree  in  this,  that  occupancy  is  the  thing  by  which  the 
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Qtitle  was  in  fact  origiDally  gained  ;  every  man  seizing  to 
his  own  continued  use,  such  spots  of  ground  as  he  found 
most  agreeable  to  his  own  convenience,  provided  he  found 
them  unoccupied  by  any  one  else. 

Property,  both  in  lands  and  moveables,  being  thus  ori- 
ginally acquired  by  the  first  taker,  which  taking  amounts 
to  a  declaration  that  he  intends  to  appropriate  the  thing 
to  his  own  use,  it  remains  in  him  by  the  principles  of 
universal  law,  till  such  time  as  he  does  some  other  act 
which  shows  an  intention  to  abandon  it ;  for  then  it  be- 
comes, naturally  speaking,  publici  juris  once  more,  and 
is  liable  to  be  again  appropriated  by  the  next  occupant. 

So  if  one  is  possessed  of  a  jewel,  and  casts  it  into  the  sea 
or  a  public  highway,  this  is  such  an  express  dereliction, 
that  a  property  will  be  vested  in  the  first  fortunate  finder 
that  will  seize  it  to  his  own  use.  But  if  he  bides  it  pri- 
vately in  the  earth  or  other  secret  place,  and  it  is  disco- 
vered, the  finder  acquires  no  property  therein  ;  for  the 
owner  hath  not  by  this  act  declared  any  intention  to 
abandon  it,  but  rather  the  contrary ;  and  if  he  loses  or 
drops  it  by  accident,  it  cannot  be  collected  from  thence 
that  he  designed  to  quit  the  possession  ;  and  therefore  in 
such  a  case  the  property  still  remains  in  the  loser,  who 
may  claim  it  again  of  the  finder.]] 

In  this  manner,  then, both  lands  and  niovial)!)  >  Ixcame 
everywhere  permanently  appropriatc<l.  11i>\n«m  i,  QlKni 
are  some  few  things  which,  notwithstanding  the  general 
introduction  and  continuance  of  property,  must  still  una- 
voidably remain  in  common,  being  such  wherein  nothing 
but  an  usufructuary  property  is  capable  of  being  had ;  and 
therefore  they  stiU  belong  to  the  first  occupant,  during  the 
time  he  holds  poeeesiioo  of  them,  and  no  longer.  Such 
among  others  are  the  elements  of  light,  air  and  water, 
which  a  man  may  occupy  by  means  of  his  windows,  his 
gardens,  his  mills  and  other  conveniences ;  and  such  also 
are  the  generality  of  those  animals  which  are  said  to  be 
fera  natwr«t,  or  of  a  wild  and  nntameable  dispoeitioii. 
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[[which  any  man  may  seize  upon  and  keep  for  his  own 
use  or  pleasure.  All  these  things,  so  long  as  they  remain 
in  possession,  every  man  has  a  right  to  enjoy  without  clis> 
taHbance;  but  if  once  they  escape  from  his  custody,]] 
(though  without  his  voluntary  abandonment)  Qhey  return 
to  the  common  stock,  and  any  man  else  has  an  equal 
right  to  seize  and  enjoy  them  afterwards.]] 

The  doctrine  of  ownership  once  established,  soon  drew 
after  it  that  of  transfer.  []It  was  found,  that  what  1 
inconvenient  or  useless  to  one  man,  was  highly  com 
and  useful  to  another ;  who  was  ready  to  give  in  exchange 
for  it  some  equivalent,  that  was  equally  desirable  to  the 
former  proprietor.  Thus  mutual  convenience  introduced 
commercial  traffic,  and  the  reciprocal  transfer  of  property 
by  sale,  grant  or  conveyance  :  which  may  be  considered 
either  as  a  continuance  of  the  original  possession  which 
the  first  occupant  had  ;  or  as  an  abandoning  of  the  thing 
by  the  present  owner,  and  an  immediate  successive  occu- 
pancy of  the  same  by  the  new  proprietor.  The  voluntary 
dereliction  of  the  owner,  and  delivering  the  possession  to 
another  individual,  amount  to  a  transfer  of  the  property; 
the  proprietor  declaring  his  intention  no  longer  to  occupy 
the  thing  himself,  but  that  his  own  right  of  occupancy 
shall  be  vested  in  the  new  acquirer.  Or,  taken  in  the 
other  light,  if  I  agree  to  part  with  an  acre  of  my  land  to 
Titius,  the  deed  of  conveyance  is  an  evidence  of  my  in- 
tending to  abandon  the  property :  and  Titius,  being  the 
only  or  first  roan  acquainted  with  such  my  intention,  im- 
mediately steps  in  and  seizes  the  vacant  possession  :  thus 
the  consent  expressed  by  the  conveyance  gives  Titius  a 
good  right  against  me ;  and  possession,  or  occupancy, 
confirms  that  right  against  all  the  world  besides.]] 

If  all  property  ceased  upon  death,  it  would  follow 
that  Qby  the  principles  before  established,  the  next  im- 
mediate occupant  would  acquire  a  right  in  all  that  the 
deceased  possessed.  But  as,  under  civilized  govern- 
ments, which  are  calculated  for  the  peace  of  mankind. 
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Qsuch  a  constitution  would  be  productive  of  endlett 
disturbances,  the  universal  law  of  almost  every  nation 
(which  is  a  kind  of  secondary  law  of  nature)  has  either 
given  the  dying  person  a  power  of  continuing  his  pro- 
perty by  disposing  of  his  possessions  by  will ;  or,  in  case 
he  nei^lects  to  dispose  of  it,  or  is  not  permitted  to  make 
any  diitposition  at  all,  the  municipal  law  of  the  country 
then  steps  in,  and  declares  who  shall  be  the  successor, 
representative  or  heir  of  the  deceased  :  that  is,  who  alone 
shall  have  a  right  to  enter  upon  this  vacant  possession,  in 
order  to  avoid  that  confusion  which  its  becoming  again 
common  would  occasion  (•).  And  farther,  in  case  no  tes- 
tament be  permitted  by  the  law,  or  none  be  made,  and  no 
heir  can  be  found  so  qualified  as  the  law  requires,  still,  to 
prevent  the  robust  title  of  occupancy  from  again  taking 
place,  the  doctrine  of  escheats  is  adopted  in  almost  every 
country ;  whereby  the  sovereign  of  the  state,  and  those 
wh6  claim  under  hi*;  *  'v,  are  the  ultimate  heirs,  and 
succeed  to  those  inti  s  to  which  no  other  title  can 

be  formed.]] 

As  to  the  right,  however,  of  inlirrilance,  or  descent  to 
the  children  or  relations  of  the  deceased,  (which  seems  to 
have  been  allowed  much  earlier  than  that  of  devising  by 
testament,)  its  origin  is,  perhaps,  to  be  traced  to  a  higher 
•ource  than  the  mere  institutions  of  civil  society.  There 
M  a  general  and  intuitive  feeling  that  it  has  nature  on  its 
side ;  and  there  seems  in  truth  good  reason  to  refer  it  to 
the  same  natural  title  of  occupancy  on  which  the  right  of 
property  itself  is  founded  (k).   No  doubt  its  merits,  as  a  civil 

(i)  Urn  prioeipsnjr  le  prtvMl  nj  uM  s  Mtanl  b«i  •  poliUeaJ  right  (Dl. 
nnmcf  tt  ^ammiem  UmI  dM  eivU      Coai.toI.ii.p.  II);  obMnriogihat  w« 


l«w  eoMidan  hlWr  «ad  too  m  OM  oAn  Mktak*  Ibr  ulart  whtt  u  Mta« 

ftnM ;  M  that   upo*  lb«  dMtb  of  brialMd  by  eMioa.    Yrt  b*  piwMdi 

•iibcr.  tb«  tabcrilaoot   doM   pot  m  Io  raaiwk,  "  tbM  lb«  cfaiUrta  u«  |** 

preptrij  dMC«*d,  m  eoatiMM  ia  lb«  otnlljr  Um  Im  ocrupaau  ;"  aod  lb* 

baadt  of  Um  Mnrivor.    Ff.  tt,  S.  II.  itUo  ^  oeoapoacy  io,  Mconllaf  to  bis 

(fc)  Blackaioao  ttpmiii  aa  opt*  ova daetfiaa,  a  aoiaral  OM. 
aiaa  tbot  ibo  rigbt  af  iabaritaaaa  ia 
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institution,  are  such  as  might  be  sufficient  in  themselves 
to  have  recommended  it  for  the  adoption  of  a  wise  legis- 
lature ;  for  [[the  transmission  of  one's  possession  to  pos- 
terity has  an  evident  tendency  to  make  a  man  a  good  citizen 
and  a  useful  member  of  society ;  it  sets  the  passions  on 
the  side  of  duty,  and  prompts  a  man  to  deserve  well  of  the 
public  when  he  is  sure  that  the  reward  of  his  services  will 
not  die  with  himself,  but  be  transmitted  to  those  with  whom 
he  is  connected  by  the  dearest  and  most  tender  affections. 
Yet,  reasonable  as  this  foundation  of  the  right  of  inheri- 
tance may  seem,  it  is  probable  that  its  immediate  original 
arose  not  from  speculations  altogether  so  delicate  and  re- 
fined. A  man's  children  or  nearest  relations  are  usually 
about  him  on  his  death-bed,  and  are  the  earliest  witnesses 
of  his  decease.  They  become  therefore  generally  the  next 
immediate  occupants,  till  at  length  in  process  of  time  this 
frequent  usage  ripened  into  general  law.  And  therefore 
also,  in  the  earliest  ages,  on  failure  of  children,  a  man's 
servants  born  under  his  roof  were  allowed  to  be  his  heirs, 
being  immediately  on  the  spot  when  he  died.  For  we 
find  the  old  patriarch  Abraham  expressly  declaring,  that 
"  since  God  had  given  him  no  seed,  his  steward  Eliezer, 
"  one  bom  in  his  house,  was  his  heir  (/ )." 

While  property  continued  only  for  life,  testaments  were 
useless  and  unknown ;  and  when  it  became  inheritable, 
the  inheritance  was  long  indefeasible,  and  the  children  or 
heirs  at  law  were  incapable  of  exclusion  by  will.  Till  at 
length  it  was  found,  that  so  strict  a  rule  of  inheritance 
made  heirs  disobedient  and  headstrong,  defrauded  cre- 
ditors of  their  just  debts,  and  prevented  many  provident 
fathers  from  dividing  or  charging  their  estates  as  the  exi- 
gencies of  their  families  required.  This  introduced  pretty 
generally  the  right  of  disposing  of  one's  property,  or  a 
part  of  it,  by  testament ;  that  is,  by  written  or  oral  in- 
structions properly  witnessed  and  authenticated,  according 
to  the  pleasure  of  the  deceased,  which  we  therefore  em- 
(0  Gen.  XV.  3. 
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Qphatically  style  his  tciil.  This  was  established  in  some 
r  iitries  much  later  than  in  others.  With  us  in  England, 
ull  modern  times,  a  man  could  only  dis|)ose  of  one-third 
of  his  moveables  from  his  wife  and  children;  and,  ia 
general,  no  will  was  permitted  of  lands  till  the  reign 
of  Henry  the  Eighth;  and  then  only  of  a  certain  por- 
tion :  and  it  was  not  till  after  the  Restoration  that  the 
power  of  devising  real  property  became  so  universal  as 
at  present  (w).)] 

NMlls  and  testaments  are  obviously  in  their  nature 
of  date  posterior  to  the  formation  of  civil  society,  and 
must  be  considered  as  the  mere  creatures  of  the  muni- 
cipal law;  by  which  also  it  is  clear  that  the  particular 
modifications  of  the^aw  of  inheritance  and  succession  afe 
alone  regulated,  Qevery  distinct  country  having  different 
ceremonies  and  requisites  to  make  a  testament  completely 
valid :  neither  does  any  thing  vary  more  than  the  right  of 
inheritance  under  different  national  establishments.  In 
England,  particularly,  this  diversity  is  carried  to  such  a 
length,  as  if  it  bad  been  meant  to  point  out  the  power  of 
the  laws  in  regulating  the  succession  to  property,  and 
how  futile  every  claim  must  be  that  has  not  its  founda- 
tion in  the  positive  rules  of  the  state.  In  general  only 
the  eldest  son,  in  some  places  only  the  youngest,  in  others 
all  the  sons  together,  have  a  right  to  succeed  to  the  inhe- 
ritance: in  real  estates  males  are  preferred  to  females, 
and  the  eldest  male  will  usually  exclude  the  rest ;  in  the 
division  of  personal  estates,  the  females  of  equal  degree 
arc  admitted  together  with  the  males,  and  no  right  of 
primogeniture  is  allowed.]] 

Such  is  the  origin  we  are  disposed  to  assign  to  property 
itself,  and  to  the  power  of  transferring  or  transmitting  pro- 
perty, considered  in  the  abstract.  However,  it  is  clear  that 
all  proprietory  rights,  as  we  now  find  them  established  in 
any  country,  rest  on  the  municipal  law  as  their  taraiecfiate 

(«)'nite«Miar«aMqMM«afllM  tassi*  ia  Mcaft.  by  iIm  ti.  12  Csr.  S, 
Mwnwriw  cf  IMMMS  to  MmHtj  tols      c  14 1  vfalt  poti,  Ttnam,  DwitM. 
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basis — being  indeed  some  of  those  civil  advantages  in  ex- 
change for  which  every  individual  has  resigned  a  part  of 
bis  natural  liberty ;  and,  like  those  relative  to  life  or  limb, 
they  have  always  been  guarded  by  the  laws  of  England 
with  peculiar  vigilance,  and  have  been  frequently  recog- 
nized in  distinct  and  emphatic  terms  by  the  legislature. 
Thus  [[the  great  charter  (n)  has  declared,  that  no  freeman 
shall  be  disseised  or  divested  of  his  freehold,  or  of  his 
liberties,  or  free  customs,  but  by  the  judgment  of  his  peers, 
or  by  the  law  of  the  land.  And  by  a  variety  of  antient 
statutes  (o)  it  is  enacted,  that  no  man's  lands  or  goods 
shall  be  seized  into  the  king's  hands  against  the  great 
charter  and  the  law  of  the  land  ;  Und  that  no  man  shall 
be  disinherited,  nor  put  out  of  his  franchise  or  freehold, 
unless  he  be  duly  brought  to  answer  and  be  forejudged 
by  course  of  law ;  and  if  any  thing  be  done  to  the  con- 
trary, it  shall  be  redressed  and  holden  for  none.]] 

Even  for  the  general  good  of  the  whole  community,  no 
unnecessary  violation  of  the  rights  of  property  is  in  any 
instance  allowed  by  our  law.  If  a  new  road,  for  example, 
is  to  be  made  through  the  grounds  of  a  private  person,  in 
a  case  where  it  would  be  extensively  beneficial  to  the 
public,  the  legislature  never  permits  itself  to  do  this  with' 
out  consent  of  the  owner  of  the  land,  or  at  least  without 
securing  to  him  a  complete  indemnification.  In  vain  may 
it  be  urged  that  the  good  of  the  individual  ought  to  yield 
to  that  of  the  community.  The  true  principle  applicable 
to  all  such  cases  is  one  to  which  we  have  had  occasion 
already  to  refer,  and  which  is  constantly  borne  in  view  by 
the  English  law,  that  the  private  interest  of  the  individual 
is  never  to  be  sacrificed  to  a  greater  extent  than  is  neces- 
sary to  secure  a  public  object  of  adequate  importance  (p). 
[The  public,  therefore,  is  considered  in  all  such  trans- 
actions, as  an  individual  treating  with  an  individual,  for  an 
exchange.     All  that  the  legislature  does  is  to  oblige  the 

(r)  C.39. 

(o)  6  VAm.  3.  c.  9 ;  25  Edw.  3,  at.  5,  c.  4  ;  28  Edw.  3,  c.  3. 
(p)  Vide  uip.  p.  134. 


I]|TmO».<'^-OP  PROPBBTT  IN  OCNBRAL.       166 

Qowner  to  alienate  his  poasession  for  a  reasonable  price ; 
and  even  this  is  an  exertion  of  power  which  the  legisla- 
ture indulges  with  caution,  and  which  nothing  but  the 
legiiiluture  can  perform.]] 

Nor  is  this  the  only  instance  in  which  the  law  of  the 
liiid  has  postponed  the  public  interest  to  the  sacred  and 
inviolable  rights  of  private  property.  QFor  no  subject  of 
England  can  be  constrained  to  pay  any  aids  or  taxes  even 
for  the  defence  of  the  realm  or  the  support  of  government, 
but  such  as  are  imposed  by  his  own  consent,  or  that  of  his 
representatives  in  parliament  By  the  statute  26  Edw.  I. 
c.  6  and  6,  it  is  provided,  that  the  king  shall  not  take  any 
aids  or  tasks,  but  by  the  common  assent  of  the  realm. 
And  what  that  common  assent  is,  is  more  fully  explained 
by  34  Edw.  I.  st.  4,  c.  1,  which  (9)  enacts,  tliat  no  tal- 
li}«<'(>  or  aid  shall  be  taken  without  the  assent  of  the  arch- 
!>  lops,  bishops,  earls,  barons,  knights,  burgesses,  and 
other  freemen  of  the  land ;  and  again  by  14  Edw.  III.  st. 
2,  c.  1,  the  prelates,  earls,  barons,  and  commons,  citizens, 
burgesses,  and  merchants,  shall  not  be  charged  to  make 
any  aid,  if  it  be  not  by  the  common  assent  of  the  great 
men  and  commons  in  parliament  And  as  this  funda- 
mental law  had  been  shamefully  evaded  under  many  suc- 
ceeding princes,  by  compulsive  loans,  and  benevolences 
extorted  without  a  real  and  voluntary  consent,  it  was 
made  an  article  in  the  petition  of  right,  3  Car.  I.,  that  no 
man  shall  be  compelled  to  yield  any  gifl,  loan,  or  benevo- 
lence, tax,  or  such  like  charge,  without  common  consent 
by  act  of  parliament.  Aod,  lastly,  by  the  statute  1  VV. 
k  M.  si.  2,  c.  2,  it  is  declared,  that  levying  money  for 
or  to  the  use  of  the  crown,  by  pretence  of  prerogative, 
without  grant  of  parliament,  or  for  longer  time,  or  in  other 
nuuiner,  than  the  same  is  or  shall  be  granted,  is  illegal.]] 

(f )  8m  Um  ilfoJarti—  to  iIm  gftu  io  rMlUjr  aetbiof  awrt  ibto  a  tort  of 

dMtflOT,  (,»dU,  Otmt.}  m6  aitiM  1997 ;  UwmUimm  iolo  t^lin  of  tba  Coii/frM*. 

wktrtia  il  it  alMini  Umi  ibb  •talaM  tU  Cartarnia,  2i  Kim.  I.,  wbicb  w«« 

D«  tatUfh  MM  tmmdimit,  wppond  MiftMllj  pablklMd  ia  Um  Nonua 


I*  ka««  bcM  IM<U  in  S4  ¥Aw.  \,\»       hogMf*. 
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PART    I. 

OF  THINGS  REAL. 


Tbb  subjects  of  dominion  or  property  in  the  law  of 
England,  are  things,  as  contradistinguished  from  persons  ; 
and  things  are  distributed  into  two  kinds,  things  real  and 
things  personal.  Things  real  (otherwise  called  realty) 
consist  of  things  substantial  and  immoveable,  and  of  the 
rights  and  profits  annexed  to  or  issuing  out  of  these. 

Things  personal  consist  of  goods,  money,  and  all  other 
moveables,  and  of  such  rights  and  profits  as  relate  to 
moveables  (a). 

The  First  Part  of  the  present  Book  will  consequently 
relate  to  things  Real,  and  the  Second,  to  things  Personal. 

(a)  BUckstone  say>,  "  thingt  real  ever,  does  not  appear  to  be  fairly  open 

"  are  such  as  arc  permanent,  fixed,  to  the  objection  that  baa  been  made 

"  and  immoveabie,  wbicb  cannot  be  to  it,  of  not  being  extensive  enough 

"  carried  oat  of  their  place,  as  lands,  to  comprise  ekatteU  real.     For   it   is 

"  or  tenements — things  personal  aie  more  correct  and  convenient  to  keep 

"  gnods,  money,  and  all  other  move-  separate  the  idea  of  the  subjects  in 

"  ables  which  may  attend  the  owner's  which  property  may  be  acquired,  from 

"  person  wherever  he  thinks  proper  to  the  idea  of  the  estate  or  interest  that 

"  go."  2  Bl.  Cim.  p.  16.    It  has  been  nay  be  acquired  in  these  subjects.    A 

thought  expedient  to  deviate  from  these  chattel  real  is,  properly  speaking,  nut 

deBniiions,  which  (among  other  ob-  a  thing   personal,    but  rather  a  par- 

jections  to  them)  ap|)ear   to   be   too  ticular  kind  of  estate  in  a  thing  real, 

limited,  as  referring  to  things  of  a  sub-  It  is,  however,   for  many  purposes, 

staotial  or  solid   kind  only,  without  properly  designated  as  pertonal  r$taU. 

embracing   incorporeal    righu.      His  This  is  a  matter  that  we  shall  have 

definition    of    things    personal,    how-  occaAion  to  notice  n  ore  fully  hereafter. 
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CllAl'iER  1. 

OP  THE  DIVISIONS  OF  THINGS  REAL. 


Tbikgs  real  are  usually  said  to  consist  in  lands,  tenements, 
or  hereditaments.  TLand,  says  Sir  Edward  Coke  (a),  com- 
prehendeth  in  its  legal  signification  any  ground,  soil,  or 
earth  whatsoever;  as  arable,  meadows,  pastures,  woods, 
moors,  waters,  marshes,  furzes,  and  heath.  It  legally 
includeth  also  all  castles,  houses,  and  other  buildings ;  for 
they  consist,  saith  he,  of  two  things ;  land,  which  is  the 
foundation,  and  structure  thereupon :  so  that  if  I  convey 
the  land  or  ground,  the  structure  or  building  passeth 
therewith.  It  is  observable  that  water  is  here  mentioned 
as  a  speeies  of  land,  which  may  seem  as  a  kind  of  sole- 
cism ;  but  such  is  the  language  of  the  law  :  and  therefore 
I  cannot  bring  an  action  to  recover  possession  of  a  pool 
or  other  piece  of  water  by  the  name  of  tcater  only  ;  either 
by  calculating  its  capacity,  as  for  so  many  cubical  ynnls  ; 
or,  by  superficial  measure,  for  twenty  acres  of  watt 
by  general  description,  as  for  a  pond,  a  water-cour^o,  ur 
a  rivulet :  but  I  must  bring  my  action  for  the  land  that 
lies  at  the  bottom,  and  must  call  it  twenty  acres  of  land 
covered  with  water  {b).'^  And  so  if  I  grant  a  certain  water, 
tboogb  the  right  of  fishing  passes,  yet  the  soil  does  not  (c). 
QFor  water  is  a  moveable  wandering  thing,  and  must  of 
necessity  continue  common  by  the  law  of  nature  ;  so  that 
I   can  only   have  a  temporary,  timnsient,  usufructuary, 

(« >  Co.  Liii.  4  •  i  B««r  t.  H«7<U«.         (*)  CMIoMr  t.  TboaiM,  Browal . 
Cro.   Klit.  47S ;  CmIw  *.  Ym*.  4       143. 
BiRg  90.  (O  Co.  Liu.  4^ 
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[[property  therein  :  wherefore,  if  a  body  of  water  runs  out 
of  my  pond  into  another  man's,  I  have  no  right  to  reclaim 
it.  But  the  land  which  that  water  covers,  is  permanent, 
fixed,  and  immoveable  :  and  therefore  in  this  I  may  have 
a  certain  substantial  property,  of  which  the  law  will  take 
notice,  and  not  of  the  other.  Land  hath  also,  in  its  legal 
signification,  an  indefinite  extent  upwards  as  well  as  down- 
wards. Cujus  est  ioluMf  ejus  est  usque  ad  coelum,  is  the 
maxim  of  the  law,  upwards ;  therefore  no  man  may  erect 
any  building,  or  the  like,  to  overhang  another's  land  :  and 
downwards,  whatever  is  in  a  direct  line  between  the  sur- 
face of  any  land  and  the  centre  of  the  earth,  belongs  in 
general  to  the  owner  of  the  surface.  So  that  the  word 
"  land"  includes  not  only  the  face  of  the  earth,  but  <\  >  i  \ 
thing  under  it  or  over  it  (</).  And  therefore  if  a  man  gin  i  i  - 
all  his  lands,  he  grants  thereby  all  his  mines  of  metal  and 
other  fossils,  his  woods,  his  waters,  and  his  houses,  as  well 
as  his  fields  and  meadows.  Not  but  the  particular  names 
of  the  things  are  equally  sufficient  to  pass  them  (e),  but 
the  capital  distinction  is  this,  that  by  the  name  of  a  mes- 
suage, toft,  crofl,  or  the  like,  nothing  else  will  pass,  except 
what  falls  with  the  utmost  propriety  under  the  term  made 
use  of;  but  by  the  name  of  land,  which  is  nomen  general- 
Ussimumf  every  thing  terrestrial  will  pass(/  ).]] 

\^Tenement  is  a  word  of  still  greater  extent,  and  though 
in  its  vulgar  acceptation  it  is  only  applied  to  houses  and 
other  buildings,  yet  in  its  original  proper  and  legal  sense, 
it  signifies  every  thing  that  may  be  holden,'}  that  is,  be 
the  subject  of  tenure,  of  which  we  shall  speak  at  lai^ge  in 
the  following  chapter.  In  ordinary  legal  intendment,  it 
includes  not  only  land  (which  was  the  primary  subject  of 

(d)  Sbep.  Touch.  90  ;  Raioe  v.  A\-  land  is  in  «  late  tUtute  tued  io  a  stilt 

denoD,  1  Arnold,  329.  larger  seose,  so  far  as  its  eoactmentsare 

(t)  BUckstoDC  here  adds,  "  except  concerned,  comprising  every  interest, 

in  the  instance  of  water,"  (vide  sup.  real  or  personal,  capable  of  being  inhe- 

157,  that  it  does  not  seem  to  be  pro-  riled,  and  also  money  to  be  laid  out  in 

perly  an  exception.)  the  purcfaaae  of  land,  3  &  4  Will.  4, 

(/  )  Co.  Lilt  4  a— 6  b.  This  word  c.  106 ;  see  also  c.  105. 
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tenure),  but  rent«,  commons,  and  several  other  rights  and 
interests  isMiing  out  of  or  concerning  land  (g). 

[[But*  an  hereditament^  says  Sir  Edward  Coke,  is  by 
much  the  largest  and  most  comprehensive  expression  (A), 
for  it  includes  not  only  lands  and  tenements,  but  whatso- 
ever may  be  inherited,  be  it  cor()oreal  or  incorporeal,  -real, 
personal  or  mixed.  Thus  an  heir-loom,  or  implement  of 
f  Mch  by  custom  descends  to  the  heir,  togethw 

-e,  is  neither  land  nor  tenement,  but  a  mere 
-:  yet,  being  inheritable,  is  comprised  under  the 
vord  hereditament ;  and  so  a  condition,  the  bene- 
iiich  may  descend  to  a  man  from  his  ancestor,  is 
t:    .  an  hereditament (i).]] 

It  is  under  the  larger  term  of  hereditament's,  thou^rh  it 
be  not  strictly  confined  to  things  real,  that  the  subjects  of 
real  property  have  been  usually  arranged;  and  to  this 
•  'hrxi  it  will  therefore  be  most  convenient  to  adhere, 
^litrreditaments,  then,  are  of  two  kinds,  corporeal  and  tii- 
corporeai.  Corporeal  consist  of  such  as  affect  the  seii8««, 
such  as  may  be  seen  and  handled  by  the  body  ;  incorpo- 
real are  not  the  object  of  sensation,  can  neither  be  seen 
nor  handled,  are  creatures  of  the  mind,  and  exist  only  in 
contemplation.]]  If  we  apply  the  word  hereditaments  to 
the  realty  only  (which  is  its  most  ordinary  use),  corpo- 
real hereditaments  are  in  fact  the  same  with  l/ind,  of 
which  enough  has  been  said  ;  incorporeal  are  the  rights 
mod  profits  annexed  to  or  issui  t  of  land.     It  is  to 

corporeal  hereditaments  that  •  ntion  must  be  first 

directed ;  and  whatever  is  said  generally,  hereafter,  as  to 
the  law  of  real  property,  is  to  ?  '  rstood  as  referring 

to  its  corporeal  subjects  only  n  'He  of  the  incorpo- 

real kind  present  themselves  in  their  turn,  for  separate  con- 
•ideration,  in  a  distinct  chapter. 

(f)C«^Utt.6«.90a.78«iR.«.  MMa.MslMllMn  *.l>Ma,SBM. 

OmiiitUiii.  7  T.  R.  671  ;  Via.  Ab.  4  PmU  S61  j  PkeMk  «.  BMMp  «f 

Gmau  (T).  UodM.  S  BiU.  k  Biag.  33. 

(A)  Co.  Un.  6  ».    At  to  ktrnttu.         (I)  Winlwui't  am,  3  lUp. «  b. 
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CHAPTER  II. 

OF    TENURES. 

Iif  proceeding  to  treat  of  corporeal  hereditaments,  we  shall 
consider,  1st,  the  tenures  by  which  they  may  be  holden ; 
2ndly,  the  estates  which  may  be  had  in  them;  and,3rdly, 
the  title  to  them,  and  the  manner  in  which  it  may  be  ac- 
quired and  lost.     And,  1st,  as  to  tenures. 

These  it  will  be  impossible  to  understand  with  any  degree 
of  accuracy,  unless  we  have  some  previous  acquaintance 
with  the  nature  of  feuds,  or  the  feudal  law  (a);  a  system 
established  during  the  middle  ages  throughout  the  greater 
part  of  the  European  continent,  and  from  thence  derived 
to  England,  where  its  spirit  still  lives  in  several  of  her 
institutions.  This  chapter  will  therefore  be  dedicated,  in 
the  first  instance,  to  an  inquiry  into  the  feudal  system ; 
after  which  we  shall  revert  to  our  own  municipal  law,  and 
particularly  that  branch  of  it  which  relates  to  the  Tenure 
of  real  property,  a  doctrine  that  we  shall  find  to  be  altoge- 
ther founded  in  feudal  principles. 

Feuds  were  introduced  under  the  new  dynasties  founded 
by  the  barbarous  tribes,  who,  during  the  fourth,  fifth  and 
sixth  centuries,  poured  themselves  from  Germany  and  the 
neighbouring  countries  into  the  Roman  empire  (b).  In 
every  province  which  they  subjugated,  large  tracts  of  ter- 
ritory were  divided  by  lot  among  the  conquerors,  some 
portion  falling  to  the  king  or  general  of  the  invading 
tribe,  and  the  rest   to   his  soldiers,   who   received  their 

(a)  "I  do  marvel   tnaoy   tiroes,"  been  taken  and  Iransplanted.".— Spel. 

■ays  Spelinan,  "  that  vay  Lord  Coke,  Otig.  of  Terms,  c.  viii. 

adorning  our  law  with  so  many  Bowers  (6)  See   Spelman   of    Feuds,   and 

of  antiquity  and  foreign  learning,  hath  Wright  of  Tenures  ;  Co.  Litt.  by  Harg. 

Dot  turned  into  thisSeld,  from  whence  64  a,  a.  (I),  191  a,  n.  by  Butler, 
so  many  roots  of  our  law  have,  of  old. 
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•hare*  as  free  and  independent  property,  subject  only  to 
the  condition  of  bearing  arms,  as  occasion  might  require, 
in  the  defence  of  the  community  from  hostile  aggression. 
Of  the  luiuls  aasigned  to  the  sovereign  of  the  tribe,  certain 
portions  were  afterwards  usually  distributed  by  him  among 
his  adherents,  and  chiefly  among  his  courtiers  or  com- 
panidui  (coMt/e«)  (c) ;  but  the  interest  they  derived  under 
these  grants  was  not  strictly  in  the  nature  of  property  ; 
it  was  of  a  beneficial  or  usufructuary  kind  only,  a  mere 
stipendiary  return  for  services  (coniniouly  services  of  a 
military  description)  which  they  were  expected  to  render 
to  their  master,  and  subject  at  some  future  period  to 
resumption ;  the  proprietas,  or  actual  ownership  of  the 
land,  being  considered  as  still  residing  in  the  sovereign 
himself. 

This  species  of  interest,  which  we  find  at  first  described 
as  a  benefice  {henejicium\  was  called,  about  the  close  of 
the  tenth  century  (and,  as  there  is  reason  to  suppose, 
much  earlier,  vl  feud  {Jeudwm)  (d),  a  term  which  signified 
in  the  Geriuun  language  a  stipendiary  estate,  and  stood 
in  contradistinction  to  allodium  («),  the  phrase  applied  to 
that  independent  species  of  property,  before  described, 
which  had  originally  become  vested  by  allotment  in  the 
conquerors  of  the  country.  There  b^;an  thus  to  arise 
two  distinct  modes  of  holding  or  possetUDg  land.  The 
stipendiary  held  of  (that  is,  in  relation  to  and  depending 
upon)  a  superior ;  the  allodialist  held  of  no  one,  but  en- 
joyed his  land  as  free  and  independent  property  ;  the 
finit  of  these  methods  applyinfi^  exclusively  to  roval  do- 

(r)  ^gp.  p.  I  IB.  Mfj   Im4   obUiiwd   bjr    lot  ,  asd    bt 

(d)   Ftmdmm  h  Mid  le  bs  «•■»•      dlM  iIm  MM*  floMary,  vec.  i(i/«rfiMM. 


pMMM   m   Mt   pHMMlM   #V   MlMVi  ASOlMf  MriVBOMi  MWMf  a  kod  OM 

nd  /p^  wafw,  fmj.  —  R«WlMa'«  pvteps  s^mNj  ptebtbls.  it  givw  by 

li«t.Cli.  v..  vol.  i.  a.  (8),  dtiog  BkdutMm,whm  coMidtri  Um  esM- 

WacbMri,  OIom.  Omm.  »oe.  Fmimm.  pMsdad  af  all  (Mna),  «ad  tdk  (jntv. 

(«)  AlUdimmkmUti  by  Robsrtw  fHiiu)  ia  tba  Nartbsni  UagufM.— 

(iMd.)  l>bsilBpiMili  af  iteOMw  S  BL  Cam.  p.  4&.  b. 


•»•  pMlWs  am  ud  Itt,  mi  U  ll^ 
VOL.  I. 
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mains  granted  out  in  the  manner  we  have  described,  the 
other  to  such  land  as  had  been  allotted  to  the  troops  on 
the  original  conquest,  or  to  land  never  appropriated  by 
the  barbarians,  but  lefl  in  the  possession  of  the  antient 
owners;  for  the  holding  of  this  was  of  the  same  inde- 
pendent character,  and  received  the  same  appellation  of 
alloilium. 

The  interest  of  the  stipendiary  or  feudal  tenant  did  not 
originally  extend  beyond  his  own  life  (if  it  was  not  even 
determinable  at  the  royal  plesisure) ;  but  in  course  of  time 
it  gradually  improved  in  stability,  and  acquired  an  hert' 
ditary  character,  which  led  by  a  natural  progress  to  the 
practice  of  subinfeudation  ;  for  the  stipendiary,  consider- 
ing himself  now  as  substantially  the  owner,  began  to 
imitate  the  example  of  his  sovereign,  by  carving  out  por- 
tions of  the  benefice  or  feud,  to  be  held  of  himself  by 
some  other  person,  on  terms  and  conditions  similar  to 
those  of  the  original  grant ;  and  a  continued  chain  of  suc- 
cessive dependencies  was  thus  established,  connecting  each 
stipendiary  or  vassal  if)  (as  he  was  termed)  with  his  im- 
mediate superior  or  lord. 

The  beneficiary  or  feudal  relation  v>a:>  >>ell  suited  to 
those  times  of  violence  and  insecurity,  and  was  found  by 
experience  to  be  attended  with  great  advantage  both  to 
the  lord  and  the  vassal :  to  the  former,  as  it  secured  to 
him  a  band  of  military  retainers  attached  by  duty  and 
by  sentiment  to  his  person ;  and  to  the  latter,  as  it 
brought  them  into  close  connection  with  a  powerful  su- 
perior, under  whom  they  found  that  shelter  from  oppres- 
sion, which  the  law  was  then  too  weak  to  aflTord.  The 
effect  of  this,  as  regarded  the  allodial  species  of  pro- 
perty, was  remarkable  :  the  allodialist,  though  enjoying  a 
nominal  independence,  found  himself  exposed  to  all  the 
evils  and  dangers  attendant  on  a  state  of  civil  confusion, 
and  began   to   contemplate   with   envy   the  comparative 

(/)  From  gwM,  a  Celtic  word  for  a  servaot — Hallam's  Middle  Ages,  vol.  i. 
p.  155,  7Ui  ed. 
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■ecarity  of  the  feudal  rassal ;  be  was  therefore  gradually 
induced   to  place  himself  under  the  same   relation,  by 

_'  the  nature  of  his  property  from  allodial  to 
J.  ..v.... ,  in  order  to  effect  which  he  gave  up  or  surrendered 
his  land  to  some  powerful  lord,  and  received  it  back  again 
from  him  in  tlie  shape  of  a  heneficium  or  feud,  to  be  held 
upon  some  kind  of  service ;  or  instead  of  resorting  to 
this  fonnal  transaction,  he  would,  in  other  cases,  merely 
aeknowletlge  himself  to  hold  as  a  vassal  to  some  chosen 
lord,  under  specified  services,  as  if  by  the  effect  of  a  for- 
mer grant,  which  had  in  truth  never  taken  place.  In  one 
or  other  of  these  methods  allodial  lands  were  gradually 
i'  «      ,     »     ,j^j^  jj^  every  part  of  the  continent  where 

11  had  been  introduced;  and  this  conver- 
sion became,  in  some  countries,  almost  universal;  though, 
in  others,  there  were  many  estates  which  always  continued 
to  be  held  allodially  {3). 

Stich,  according  to  the  best  informed  and  most  dis- 
writers  on  this  subject  (/i),  is  the  true  history 

..^  u  and  establishment  of  the  feudal  system  ;  by 
which  we  may  perceive  Uiat  it  was  not  (according  to  the 
theory  adopted  by  B!  >  (i)  an  invention  of  govern- 
ment applied  systemui .  i;y  the  barbarous  tribes  to  the 

management  of  the  conquered  countries,  with  a  view  to 
security  from  foreign  invasion  or  domestic  insurrection, 
but  rather  a  conventional  arrangement  of  property,  esta> 
blisbed  by  gradual  usage  among  the  new  dynasties,  and 
broaght  into  general  acceptance  by  its  tendency  to  ag- 
graodixe  powerful  lords,  and  to  protect  persons  of  inferior 
rank  from  the  incoDTeniences  of  civil  disorder.  It  seems 
probable,  however,  that  the  principle  of  the  heneficium^  or 
of  that  contract  by  which  the  temporary  use  of  land  was 

(r)  VUa  Ca.  Ult.  bjr  Hwf .  66 1.      iMi'k  UMh  Afw.  vd.  i.  p.  US- 
•.  (1).  n9.7tk«l. 

(k)   8m  funkttimtlj   RobMlMa't         (0  S  Bl.  Cmu  pp.  45.  46. 
Qhu\m  V..««Li.».  (i)ias4  Hal. 

m2 
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bestowed  on  the  one  hand,  as  the  stipend  for  military 
service  to  be  performed  on  the  other,  had  been  V  u  to 
the  barbarians  in  their  native  countries,  and  i  iiieir 

invasion  of  the  Roman  provinces ;  and  some  authority  for 
the  supposition  seems  to  be  supplied  by  the  passage 
which  Blackstone  cites  from  Florus  relative  to  the  de- 
mand which  the  Cimbri  and  Teutones  are  recorded  to 
have  made  of  the  Roman  people  about  a  century  before 
the  Christian  era: — "  Ut  martius  popuius  aliquid  sibi 
terra  daretf  quasi  stipendium  ;  cxterum  ut  velUt^  manibus 
atque  armis  suis  uteretur"  (A). 

The  feud  was  conferred  Qby  words  of  gratuitous  and 
pure  donation,  dedi  et  concessit  which  are  still  the  opera- 
tive words  in  our  modern  infcudations  or  deeds  of  feoff- 
ment. This  was  perfected  by  the  ceremony  of  corporal 
investiture,  or  open  and  notorious  delivery  of  possession 
in  the  presence  of  the  other  vassals ;  which  perpetuated 
among  them  the  era  of  the  new  acquisition,  at  a  time 
when  the  art  of  writing  was  very  little  known,  and  there- 
fore the  evidence  of  property  was  reposed  in  the  memory 
of  the  neighbourhood,  who,  in  case  of  a  disputed  title, 
were  afterwards  called  upon  to  decide  the  difference,  not 
only  according  to  external  proofs  adduced  by  the  parties 
litigant,  but  also  by  the  internal  testimony  of  their  own 
private  knowledge. 

Besides  an  oath  of  fealiy,  or  profession  of  faith  to  the 
lord,  which  was  the  parent  of  our  oath  of  allegiance,  the 
vassal  or  tenant,  upon  investiture,  did  usually  homage  to 
his  lord ;  openly  and  humbly  kneeling,  being  ungirt,  un- 
covered, and  holding  up  his  hands  both  together  between 
those  of  the  lord,  who  sat  before  him,  and  there  professing 
that  "  he  did  become  his  man,  from  that  day  forth,  of  life 
and  limb  and  earthly  honour  ;"  and  then  he  received  a 
kiss  from  his  lord  (/).     Wfiich  ceremony  was  denominated 

(fc)  2  Bl.  Com.  p.  46.  (/;  Litt.  s.  85. 
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^homaffium,  or  mankood,  by  the  feudists,  from  the  stated 
form  of  words,  devettio  vester  komo  (m).]] 

Besides  the  fealty  and  homage,  the  relation  of  lord  and 
rassal  was  ordinarily  attended  with  the  following  feudal 
incidont8(ji):— 1.  Aid,  which  was  originally  a  mere  be- 
nevolence granted  by  the  vassal  to  his  lord  in  time  of 
difficulty  and  distress  (o) ;  bat  in  process  of  time  it  came 
to  be  considered  as  matter  of  right.  2.  Belief,  which  was 
a  tribute  paid  to  the  lord  for  taking  up  the  estate  which 
was  la(>sed  or  fallen  in  by  the  death  of  the  last  tenant ; 
for  while  the  feuds  were  not  properly  hereditary,  but 
granled  by  (arour  of  the  lord  only  to  the  children  of  the 
former  possessor,  the  heir  [[used  generally  tu  pay  a  fine  or 
acknowledgment  to  the  lord,  in  horses,  arms,  money,  or 
f*  '  '  .  for  such  renewal  of  the  feud  ;  which  was  called  a 
I  -cause,  in  the  words  of  the  feudal  writers,  **incertam 

ei  eaducam  hereditatem  relevabat.''^  And  this  relief  was 
afterwards,  when  the  feuds  became  absolutely  hereditary, 
continued  on  the  death  of  the  tenant,  though  the  original 
reason  of  it  had  ceased  to  apply.  3.  Fine  on  alienation, 
being  a  sum  of  money  paid  to  the  lord  by  the  tenant 
whenever  he  had  occasion  to  make  over  his  land  to  an- 
other. Til  is  depended  on  the  nature  of  the  feudal  con- 
nection ;  [[for,  the  reason  of  conferring  the  feud  being  the 
personal  abilities  of  the  feudatory  to  serve  in  war,  it  was 
not  fit  he  should  be  at  liberty  to  transfer  this  gift,  either 
from  himself  or  from  his  posterity,  who  were  presumed  to 

(a)  It  WM  M  t/bmnntaam  of  Dr.  b»rilimi»  tt  S*\v»  Pellai,  Omtmutit. 

Arbaikaot  Uial  tfaditios  «m  MwlMf*  1.  9.  e.  7.)  Um  c««aM«iw  tad  laa* 

fnmtitA  w  fn  tad  iaeemi|M  m  f«a|*  ^  fcadal  hoaug*  m  pcwtrvad 

■■Of  cliiMfvs.  wkots  fuum  aad  witk  grMt  tneUMM. 

pkj*  •!•  AmnrntA  dvwa  kiMfisyj  (■)  HallM't  Middh  Agw.  tol.  i. 

fc—i  titm  immnxim  lo  ■■wWf.  (  Ww •  p^  181.  7tli  od. 

iMrtM**  N««HM  Popa.vi.  194,  8«e.)  (•)  •'  Afudmjimmt  da  gratim  tt  tmi 

Ii»illMl,p«lMps.UllM«flMpMrUa  J*  Jmr»,—mm  dtpnulmnt  n  grmtim 


lo  r«n*ik«  M  BOsifsUos  ol  ikkth-      immHmm  «  km  «d  9»lmmtanm  dmu- 
Mnrtlioa,  UmI  is  MS  af  Mt  urtiMrt      mtmi.'*— >BiMl.  lib.  U.  U.  I, «.  16, 

j««MttU   |Mtlta««  (Am  kimg  t  aa,  or        •.  8. 
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Qaberit  hb  valour,  to  others  who  mi{;;lit  prove  less  able. 
Andy  as  the  feudal  obligation  was  looked  u{>on  as  reci- 
procal, tlie  feudatory  being  entitled  to  the  lord's  protection 
in  return  for  his  own  fealty  and  service,  therefore  the  lord 
could  no  more  transfer  his  seigniory  or  protection,  without 
consent  of  his  vassal,  than  the  vassal  could  his  feud  witli- 
out  consent  of  his  lord(/>);  it  being  equally  unreasonable 
that  the  lord  should  extend  his  protection  to  a  person  to 
whom  he  had  exceptions,  and  that  the  vassal  should  owe 
subjection  to  a  superior  not  of  his  own  choosing.]]  4.  £$• 
cheat  and  forj'eituref  being  two  different  modes  by  which 
the  relation  between  the  lord  and  vassal  might  be  dis- 
solved. The  first  was  where  the  tenant  in  possession  of  a 
feud  not  granted  for  life  only,  but  transmissible  by  here- 
ditary descent,  died  without  leaving  any  heir  behind  him, 
upon  whom,  according  to  the  terms  of  the  original  grant, 
the  feud  could  any  longer  descend ;  in  which  case  it  re- 
verted to  the  lord,  that  is,  the  gifl,  being  determined, 
resulted  back  to  the  giver.  The  second  case  (that  of  for- 
feiture) occurred  where  the  tenant  committed  some  act  in 
violation  of  his  duty  towards  his  lord,  such  as  rendered 
him  un6t  to  be  longer  trusted  as  a  vassal ;  the  effect  of 
which  was  that  his  interest  in  the  feud  became  forfeited, 
and  returned  to  the  lord,  as  for  a  breach  of  that  condition 
of  fidelity  on  wliich  the  grant  was  made  {q). 

Feuds,  as  we  have  seen,  did  not  originally  extend  be- 
yond the  life  of  the  first  vassal,  but  in  process  of  time 
they  were  universally  extended  Qto  his  sons,  or  perhaps  to 
such  one  of  them  as  the  lord  should  name ;  and  in  this 
case  the  form  of  the  donation  was  strictly  observed :  for  if 
a  feud  was  given  to  a  man  and  his  sons,  all  his  sons  suc- 
ceeded him  in  equal  portions ;  and,  as  they  died  off,  their 
shares  reverted  to  the  lord,  and  did  not  descend  to  their 
children,  or  even  to  tlunr  survivinsr  brolliers,  as  not  being 

(p)  Wrighl'i  Tenures,  30.  (9)  Wiight  »  Icaares.  44. 
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[[specified  in  Uie  donation  (r).  But  when  such  a  feud  was 
ghren  to  a  man  and  his  kart^  in  general  terms,  then  a 
more  extended  rule  of  succession  took  place  :  and  when 
the  feudatory  died,  his  male  descendants  in  infinitum  were 
adi  '  •  the  succession.  When  any  such  descendant, 
wli  lad  succeeded,  die<),  his  male  descendants  were 

also  admitted  in  the  first  place,  and,  in  defect  of  them, 
such  of  the  male  collateral  kindred  as  were  of  the  blood 
or  lineage  of  the  first  feudatory,  but  no  others.  For  this 
was  an  unalterable  maxim  in  feudal  succession,  that  "none 
was  capable  of  inheriting  a  feud  but  such  as  was  of  the 
blood  of,  that  is,  lineally  descended  from,  the  first  feuda- 
tory («)."  And  the  descent,  being  thus  confined  to  males, 
originally  extended  to  all  the  males  alike ;  all  the  sons, 

wit'      *   i:  .;...:  .-   of  primogeniture,  sn.  ~~    '-:  2  to 

eqt.  iier's  feud.     But  tills  i  and, 

upon  many  accounts,  inconvenient  (particularly  by  di- 
▼idi         '      -ervices,;i:   !    '       by  weak'  '  'li  of 

thf  union),  ail'  '/ry  feud^  '''ty) 

being  now  introduced,  which  were  not  of  a  divisible  nature, 
but  Illy  be  inherited  by  the  eldest  son  (<) ;  in  imita- 

tici.  'He.  military  feuds  (or  those  we  are  now  de- 

scribing) began  also  in  most  countries  to  descend,  accord- 
ing to  the  same  rule  of  primogeniture,  to  the  eldest  son, 
ID  exclusion  of  all  the  rest  (a).]] 

QThese  were  the  principal  and  very  simple  qualities  of 
thr  •  or  original  feuds,  which  were  all  of  a  military 

Dai4... , 1  in  the  hands  of  military  persons;  though  the 

feudatories,  Ix-Miig  under  frequent  incapacities  of  cultivating 
and  manuring  their  own  lands,  soon  found  it  necessary 
to  commit  part  of  them  to  inferior  tenants,  obliging  them 
to  such  returns  in  service,  corn,  cattle  or  money,  as  migbt 

ible  the  chief  feudatories  to  attend  their  military  duties 

(r)  Wflghl't  Tmww.  17.  (I)  r«ad.  iL  t  66. 

(1)  IM.  169.  (•)  Wright* Tm«i«.  32. 
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[[without  distraction  :  which  returng,  or  reditus,  were  the 
original  of  rents.  And  by  these  means  the  feudal  polity 
was  greatly  extended,  these  inferior  feudatories  (who  held 
what  are  called  in  the  Scots  law  "  rere-fiefs")  being  under 
similar  obligations  of  fealty,  to  do  suit  of  court,  to  answer 
the  stipulated  renders  or  rent-service,  and  to  promote  the 
welfare  of  their  immediate  superiors  or  lords  (x).  But 
tlii-  at  the  same  time  demolished  the  antient  simplicity  of 
t<  imIs;  and  an  inroad  being  once  made  upon  their  con- 
stitution, it  subjected  them,  in  a  course  of  time,  to  great 
varieties  and  innovations.  Feuds  began  to  be  bought 
and  sold,  and  deviations  were  made  from  the  old  funda- 
mental rules  of  tenure  and  succession,  which  were  held  no 
longer  sacred,  when  the  feuds  themselves  no  longer  con- 
tinued to  be  purely  military.  Hence  these  tenures  began 
now  to  be  divided  into  feoda  propria  et  impropria,  proper 
and  improper  feuds ;  under  the  former  of  which  divisions 
were  comprehended  such,  and  such  only,  of  which  we 
have  before  spoken  ;  and  under  that  of  improper  or  deri- 
vative feuds  were  comprised  all  such  as  do  not  fall  within 
the  other  description;  such,  for  instance,  as  were  originally 
bartered  and  sold  to  the  feudatory  for  a  price ;  such  as 
were  held  upon  base  or  less  honourable  services,  or  upon 
a  rent,  in  lieu  of  military  service ;  such  as  were  in  them- 
selves alienable,  without  mutual  licence;  and  such  as 
might  descend  indifferently  either  to  males  or  females. 
But  where  a  difference  was  not  expressed  in  the  creation, 
such  new-created  feuds  did  in  all  respects  follow  the 
nature  of  an  original,  genuine,  and  proper  feud  (y).]] 

The  feudal  polity  of  which  we  have  here  presented  an 
outline  Qseems  not  to  have  been  received  in  this  part  of 
our  island,  at  least  not  universally  and  as  a  part  of  the 
national  constitution,  till  the  reign  of  William  the  Nor- 
man (z).     Not  but  that  it  is  reasonable  to  believe,  from 

(x)  Wright's  Tenure*.  20.  (i)  Spelm.  Glou.  218^  Bract  I.  2, 

(>)  Ibid.  36.  c.  16,  t.  7. 


CBAP.  II.-  OF  TBVUBBS.  169 

Qabundant  traces  in  our  histor)'  and  laws,  that  even  in  the 
tiroes  of  the  Saxons,  who  were  a  swarm  from  what  Sir 
William  Temple  calls  the  same  northern  hive,  something 
similar  to  thi»  was  in  use,  yet  not  so  extensively,  nor 
attended  with  all  the  rigour  that  was  afterwards  imported 
by  the  Normans;  for  the  Saxons  were  firmly  settled  in 
this  island,  at  least  as  early  as  the  year  (iOO;  and  it  was 
not  tilQ  the  eleventh  or  twelfth  century  (a)  Qthat  feuds 
arrivecl  t  '  full  vigour  and  maturity,  even  on  the  con- 
tinent <  I  I        _  •'. 

This  introduction,  however,  of  the  feudal  tenures  into 
England,  by  King  William,  does  not  seem  to  have  been 
efl'ected  immediately  after  the  Conquest,  nor  by  the  mere 
arbitrary  will  and  power  of  the  Conqueror,  but  to  have 
been  gradually  established  by  the  Norman  barons  and 
others,  in  such  forfeited  lands  as  they  received  from  the 
gift  of  the  Conqueror,  and  afterwards  universally  consented 
to  by  the  great  council  of  the  nation  long  after  his  title 
was  established.  Indeed,  from  the  prodigious  slaughter 
of  the  English  nobility  at  the  battle  of  Hastings,  and  the 
fruitless  insurrections  of  those  who  survived,  such  nume- 
rous forfeitures  had  accrued,  that  he  was  able  to  reward 
his  Norman  followers  with  very  large  and  extensive  pos- 
•eaaions;  and  their  regard  for  the  feudal  law,  under  which 
they  had  long  lived,  tor:- *'  "  ith  the  king's  recommen- 
dation of  this  policy  to  .^iish,  as  the  best  way  to 
pat  themselves  on  a  military  tooting,  and  thereby  to  pre- 
▼rii'  future  attempts  from  the  continent,  were  pro- 
btii  I  '-aaons  that  prevailed  to  efiiect  its  estuhlishment 
here  by  law.  And,  though  the  time  of  this  great  revolu- 
tion in  our  landed  property  cannot  be  ascertained  with 
•sactneta,  yet  there  are  some  drcomttancet  that  may  lead 
OS  to  a  probable  conjecture  concerning  it;  for  we  learn 
from  the  Saxon  Chronicle (6),  that  in  the  nineteenth  year 

(•)  flaltaai't  MMto  kgm,  «^  I.      to  Mlaiiiy  abiMi  tb*  ywr  800.  tad 
p.193,  7tk«d.    BbdMls—  tmliiri      diM  Cnf.  1. 1 .  u  4 
lU  fMdal  «MMB  M  lM«to|  VMeM         (*)  A.D.  lOM. 
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Qof  King  William's  reign  an  invasion  was  apprehended 
from  Denmark ;  and  the  military  constitution  of  the 
Saxons  being  then  laid  aside,  and  no  other  introduced  in 
its  stead,  the  kingdom  was  wholly  defenceless ;  which 
occasioned  the  king  to  bring  over  a  large  army  of  Nor- 
mans and  Bretons,  who  were  quartered  upon  every  land- 
holder, and  greatly  oppressed  the  people.  This  apparent 
weakness,  together  with  the  grievances  occasioned  by  a 
foreign  force,  might  co-operate  with  the  king's  remon- 
strances, and  the  better  incline  the  nobility  to  listen  to 
his  proposals  for  putting  them  in  a  posture  of  defence;  for 
as  soon  as  the  danger  was  over  the  king  held  a  great 
council  to  inquire  into  the  state  of  the  nation  (c),  the 
immediate  consequence  of  which  was  the  compiling  of  the 
great  survey  called  Domesday  Book,  which  was  finished 
in  the  next  year;  and  in  the  latter  end  of  that  very  year 
the  king  was  attended  by  all  his  nobility  at  Sanmi,  where 
all  the  principal  landowners  submitted  their  lands  to  the 
yoke  of  military  tenure,  became  the  king's  vassab,  and 
did  homage  and  fealty  to  his  person  (</).  This  may  pos- 
sibly have  been  the  era  of  formally  introducing  the  feudal 
tenures  by  law;  and  perhaps  the  very  law,  thus  made  at 
the  council  of  Sarum,  is  that  which  is  still  extant(e),  and 
couched  in  these  remarkable  words :  —  "  Statuimus,  ut 
omnes  libeti  homines  fcedere  et  sacramento  uffirmenty  quod 
intra  et  extra  universum  regnum  Anglice  Wilhelmo  regi 
domino  suojideles  esse  volunt;  terras  et  honores  illius  omni 
fidelitate  ubique  servare  cum  eo,  et  contra  inimicos  et 
alienigenas  defendere."  The  terms  of  this  law,  as  Sir 
Martin  Wright  has  observed (/),  are  plainly  feudal:  for, 

(c)  "  Rei  ttnuit  magnum  eonci-  omne$  u  ilti  subdidere,  ejutque  farti 
lium,  et  graves  termone$  habuit  eum  iunt  vasalli,  ae  ei  fidelitalit  juramenta 
Buii  proceribui  de  kac  terrm ;  que  mode  prestiterunt,  $e  contra  alio»  quo$cuKqu» 
iueoUretur,  et  a  quibus  hominibus," —  illi  Jidot  futurot." — Cbroo.  Sax.  a.o. 
Cbron.  Sax.  1085.  1086. 

(d)  -  Ommet  prmdia  tenente$,  quot'  (e)  Cap.  52;   Wilk.  228. 
quot  e$tent    not^  meliorit  per   tolam  {/)  Tenures,  60. 
Angliam,  ^ua  kemumtt  faeti  iunt,  et 
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Qfint,  it  requires  the  oath  of  fealty,  which  made,  in  the 
■eoae  of  the  feudists,  every  man  that  took  it  a  teoant  or 
VMsal ;  and,  secondly,  the  tenants  obliged  themselves  to 
defend  tlieir  lord's  territories  and  titles  against  all  enemies, 
foreign  and  domestic.  But  what  clearly  evinces  the  legal 
estn^ '*  '•"'^nt  of  this  system,  is  another  law  of  the  same 
col-  v),  which  enacts  the  performance  of  the  mili- 

tary feudal  services,  as  ordained  by  the  general  council. 
**  Ommet  comitet,  et  ftoroaer,  et  milites,  et  servienteSf  et 
Mniversi  liberi  kowdmet  totius  regnt  nostri  pradicti,  habeant 
et  teneoMt  $e  semper  bene  in  armis  et  in  equiSf  ui  decet  et 
oportet:  et  tint  semper  prompti  et  bene  parati,  ad  $ervi- 
tium  mum  integrum  nobis  expUndmn  et  peragendum,  cum 
opusfuerit;  secundum  quod  nobis  debent  defeodis  et  tene- 
liis  sms  de  jure  facere^  et  sicut  illis  stntuimus  per  cum- 
i«  eomeiUmm  totius  regni  nostri  pradicti.'"2 
QBy  thus  consenting  to  the  introduction  of  feudal 
tenures,  our  English  ancestors  probably  meant  no  more 
than  to  put  the  kingdom  in  a  state  of  defence  by  esta- 
bbshing  a  military  system,  and  to  oblige  themselves,  in 
respect  of  their  lands,  to  maintain  the  king's  title  and 
territories  with  equal  vigour  and  fealty,  as  if  they  had  re> 
oeived  their  lands  from  his  bounty  upon  those  express 
conditions,  as  pore,  proper,  beneficiary  feudatories.  But 
whatever  their  meaning  was,  the  Norman  interpreters, 
skilled  in  all  the  niceties  of  the  feudal  constitutions,  and 
well  understanding  the  import  and  the  extent  of  the  feudal 
terms,  gaye  a  veiy  different  construction  to  this  proceed- 
ing; and  thereupon  took  a  handle  to  introduce  not  only 
the  rigorous  doctrines  which  prevailed  in  the  duchy  of 
Normiuidy,  but  also  such  fruits  and  de[  M 

bardabips  and  services,  as  were  never  » 
B«tions(A);  as  if  the  English  bad,  in  welt  as 

(f>  Ctp.  &8(  Wilk.  338.  (*)  8f«ls.«r  rwds,  c.  M. 
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[[theory,  owed  everything  they  had  to  the  bounty  of  their 
sovereign  lord. 

Our  ancestors,  therefore,  who  were  by  no  means  bene- 
ficiaries, but  had  barely  consented  to  this  fiction  of  tenure 
from  the  crown  as  the  basis  of  a  military  disci:  '  ^ith 
reason  looked  upon  these  deductions  as  grieve  i  ,s\- 

tions  and  arbitrary  conclusions  from  principles  that,  as  to 
them,  had  no  foundation  in  truth (i).  However,  this  king, 
and  his  son,  William  Rufus,  kept  up  with  a  high  hand  all 
the  rigours  of  the  feudal  doctrines;  but  their  successor, 
Henry  I.,  found  it  expedient,  when  he  set  up  his  preten- 
sions to  the  crown,  to  promise  a  restitution  of  the  laws  of 
King  Edward  the  Confessor,  or  antient  Saxon  system; 
and  accordingly,  in  the  first  year  of  his  reign,  granted  a 
charter  (A),  whereby  he  gave  up  the  greater  grievances, 
but  still  reserved  the  fiction  of  feudal  tenure,  for  the 
same  military  purposes  which  engaged  his  father  to  in- 
troduce it.  But  this  charter  was  gradually  broken 
through,  and  the  former  grievances  were  revived  and 
aggravated  by  himself  and  succeeding  princes;  till,  in  the 
reign  of  King  John,  they  became  so  intolerable,  that  they 
occasioned  his  barons  or  principal  feudatories  to  rise  up 
is  arms  against  him,  which  at  length  produced  the  famous 
great  charter  at  Running-mead,  which,  with  some  altera- 
tions, was  confirmed  by  his  son  Henry  III.  And,  though 
its  immunities  (especially  as  altered  on  its  last  edition  by 
his  8on)(/)  are  very  greatly  short  of  those  granted  by 
Henry  I.,  it  was  justly  esteemed  at  the  time  a  vast 
acquisition  to  English  liberty.  Indeed,  by  the  farther 
alteration  of  tenures  that  has  since  happened,  many  of 
these  immunities  may  now  appear,  to  a  common  observer, 
of  much  less  consequence  than  they  really  were  when 
granted  ;    but  this,  properly  considered,  will  show,  not 

(0  Wright's  Tenures.  81.  (/)  9  Hen.  3. 

{k)  LL.  Heo.  I.e.  1. 
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Qthai  the  acquisitions  under  John  were  small,  but  that 
thoM  under  Charles  were  greater.  And  from  hence  also 
arises  another  inference :  that  the  liberties  uf  Englishmen 
are  not  mere  infringements  of  the  king's  prerogative, 
extorted  from  our  princes  by  taking  advantage  of  their 
weakness,  but  a  restoration  of  that  antient  constitution  of 
which  our  ancestors  had  been  defrauded  by  the  art  and 
finesse  of  the  Norman  lawyers,  rather  than  deprived  by 
the  force  off'     ^  arms.]] 

This  gem  I  ion  of  strict  feudal  principles  gave 

rise  to  that  fundamental  maxim  which  still  prevails,  that 
all  land  belonging  to  any  subject  in  this  >  '  -  holden 
of  some  superior;  and  either  mediately  or  i  itely,  of 

the  sovereign  (m) ;  for  in  the  law  of  England,  according 
to  Sir  Edward  Coke(ii),  we  have  not  alloJium,  which,  as 
we  have  seen  (o),  is  the  name  by  which  the  feudists  abroad 
distinguished  such  estates  of  the  subject  as  were  not  holden 
of  any  superior.  And  as  all  lands  with  us  are  holden, 
they  are  consequently  called  tenements,  the  possessors 
thereof  tenants,  and  the  manner  of  their  possession  a  /e- 
nnre  (p).  Where  the  tenure  was  of  the  sovereign  imme- 
diately, it  was  said  to  be  in  capite,  or  in  chief.  This,  how- 
ever, was  of  two  kinds,  either  ut  de  honore  (where  the 
land  was  held  of  the  king  as  proprietor  of  some  honor, 
castle,  or  manor)  or  ut  de  corona  (where  it  was  held  of 
him  in  right  of  the  crown  itself);  and  it  is  to  the  latter 
kind  that  the  term  of  tenure  in  capite  was  more  especially 
applied  (y).     But  t)i    '  ii^ht  also  be  mediate,  that 

is,  in  the  way  of  8ul>  ' ).     QFor  such  tenants  as 

{m)  Co   LiiL  iKi  •.  I  a,  I  b.  65  ■.  laat.  64  ;  Mag.  Char.  c.  31 ;  I  Edw. 

(■)  Id. ;  «l  vmW  Co.  LiU.  bj  llarg.  3,  c.  13.  M.  3  i  1  Uw.  6.  c.  4  ;  F.N.B. 

64  ».  •.  ( I ).  176  i  Bro.  Alim.  1 1 ;  Whgbt'a  Tto. 

(«)  8«p^  p.  101.  lO.    Tto  propnctj  of  ao  ooaiaiag 

\p)  Co.  Lttu  I  b i  t  Bb.  CmuM.  Um  Mm  too  bota  qwMtioMd i  €•• 

(f)  W boa  %nmn  hi  mfiu wu  mm  LiU.  by  Harg.  106  a,  ■.(3X  bat  ia 


tieaad  gaaafallj.  h  «*••  wuitttimi  la      paial  9I  fact  it  »aa  aadoabladly  •• 

apply  la  a  laaars  mt  da  aarwod,  aad      apflisd. 

aoi  M  d«  kmsn ;  Co.  LHU  108  a  (  t         (r)  Vida  Mp.  p.  Itt. 
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[[held  under  the  king  immediately,  when  they  granted  out 
portions  of  their  lands  to  inferior  persons,  became  also 
lords  with  respect  to  those  inferior  pereons,  as  they  were 
still  tenants  with  respect  to  the  king ;  and,  thus  partaking 
of  a  middle  nature,  were  called  mesne^  or  middle,  lords. 
So  that  if  the  king  granted  a  manor  to  A.,  and  he  granted 
a  portion  of  the  land  to  B.,  now  B.  was  said  to  hold  of 
A.,  and  A.  of  the  king;  or  in  other  words,  B.  held  his 
lands  immediately  of  A.,  but  mediately  of  the  king.  The 
king  therefore  was  styled  lord  paramount;  A.  was  both 
tenant  and  lord,  or  was  a  mesne  lord  ;  and  B.  was  called 
tenant  paravail,  or  the  lowest  tenant;  being  he  who  was 
supposed  to  make  avail,  or  profit,  of  the  land  (»)]] 

This  distinction  of  mediate  or  immediate  tenancy  ran 
through  all  the  different  sorts  of  tenure ;  which  we  shall 
here  proceed  severally  to  consider. 

[[There  seem  to  have  subsisted  among  our  ancestors 
four  principal  species  of  lay  tenures,  to  which  all  others 
may  be  reduced ;  the  grand  criteria  of  which  were  the 
natures  of  the  several  services  or  renders  that  were  due  to 
the  lords  from  their  tenants.  The  services,  in  respect  of 
their  quality,  were  either  free  or  hose  services ;  in  respect 
of  their  quantity  and  the  time  of  exacting  them,  were 
either  certain  or  uncertain.  Free  ser>'ice8  were  such  as 
were  not  unbecoming  the  character  of  a  soldier  or  a  free- 
man to  perform ;  as  to  serve  under  his  lord  in  the  wars, 
to  pay  a  sum  of  money  and  the  like.  Base  services  were 
such  as  were  fit  only  for  peasants  or  persons  of  a  servile 
rank ;  as  to  plough  the  lord's  land,  or  make  his  hedges, 
to  carry  out  his  dung,  or  other  mean  employments.  The 
certain  services,  whether  free  or  base,  were  such  as  were 
stinted  in  quantity,  and  could  not  be  exceeded  on  any 
pretence ;  as,  to  pay  a  stated  annual  rent,  or  to  plough 
such  a  field  for  three  days.  The  uncertain  depended  upon 
unknown  contingencies :    as,    to   do   military   service   in 

(i>  2  laiu  296. 
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Qpenon,  or  pay  an  mmemmcat  in  lieu  of  it,  when  called 
upon ;  or  to  wind  a  horn  whenever  the  Scots  invaded  the 
realm;  which  are  free  services;  or  to  do  whatever  the 
lord  should  command,  which  is  a  base  or  villein  service.]] 
The  various  combinations  of  these  services  gave  rise  to 
the  various  kinds  of  lay  tenure.  QOf  these  Bracton  (who 
wrote  under  Henry  III.)  seems  to  g^ve  the  clearest  and 
most  compendious  account  of  any  author  antient  or  mo- 
■']  of  which  the  following  is  the  outline  or  abstract. 
'    I  lents  are  of  two  kinds,  frank  tenement  and  vii- 

"  lenage.  And  of  frank -tenement,  some  are  held  freely 
"  in  consideration  of  homage  and  knight-service ;  others 
"  in  free  socage  with  the  service  of  fealty  only,  or  with 
"  fealty  and  homage,  according  to  some  authorities"  (m). 
And  i^in  (x),  **  Of  villenages  some  are  pure,  others 
"  privileged.  Pure  villatagt  is  where  a  man  holds  upon 
**  terms  of  doing  whatsoever  is  commanded  of  him,  nor 
''  knows  in  the  evening  what  is  to  be  done  in  the  morning, 
"  and  is  : '  -  hound  to  an  uncertain  service.  There  is 
"  also  ai.  lid  of  villenage  holden  of  the  king,  from 

"  the  time  of  the  Conquest,  which  is  called  villein-soaMge^ 
**  and  which  is  villenage,  but  of  a  privileged  sort.  Such 
"  tenants  of  the  king's  demesnes  have  the  privilege  that 
**  they  cannot  be  removed  from  the  land  while  they  do 
**  the  service  due ;  and  these  villein-socnien  are  pro|>erly 
"  called  glebtt  ascriptitii.     They  jwrfonn  villein  services, 

(i)L.4,C.  28.  UmtUim,    «U   intr-,,..         l^t    Ttimm  MltHU 

(■)  "  Tamtmtml0rmm  mtiud  libtrmm,  gniu  tilUmmgii  qm»d  tmttmr  dt  dtmi»» 
mBmd  wUlmmgiam.  titm  Uhtrtnum  Ragtm  mm^mtitm  A»gUtr,fm»diieitmr 
mUmd  Itattur  Uhtrt  frt  ktmmgU  «t  hT'      mmgimm  •<JlraMi ;  «l  fMil  Ml  mU»- 


MmmUitKH;  alimd  im  Ukm*  mrngji*  mtfkmm^mitmmrnU^jitmm.  Urn- 

«mm  JUtMntt  teaiaa.  m(  mm  JUM-  hmt  ita^m*  tmfnimdtdmmiitkUdtmbU 

tmtt  H  kmmgU,  MMiarfiiai  ^mmdmwi,"  r*gU  Uk  pritUtfimm,  f «W  •  gUU 

i  1*  mmtwmi  mm  dt^ml  fiM«4iB  wii«i  h 

(a)  ••  rUUm»gi0n,m  mlimA  ^iir«a.  ftmbit  fimrt  itUSmm  MrvMaik    It 

mUrnd  p^nUgUimm.      Qmi   ttmtt  im  ki^mimadi  wiUmmi   tthammui   pnfHi 

pmn   tUlmag^t  fmtiH    fth^td    «i  iknmtmr  gUU  mttriptitU.      VitUnm 

prmmftmm/turil,  mm  mtn  dtkmt  «rA  mIm  /meimmi  mrtilU,  t»i  tmtt  «t 

fmd/mtm$  rf«4wi  im  trmttlm0,  m  — y>r  ittm  ■inf.*    f  6. 
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**  but  such  as  are  certain  and  determined."  This  account, 
illustrated  as  it  is  by  other  authorities,  proves  thut  there 
antiently  existed  (as  before  remarked)  four  principal  kinds 
of  lay  tenure :  and  that  they  were  as  follows :  servitium 
militare  (the  tenure  in  chivalry  or  knight-service),  where 
the  service  was  free,  but  uncertain;  liberum  soca^ium 
(or  free  socage),  where  it  was  not  only  free,  but  certain ; 
purum  vUUnayium  (pure  villenage),  where  it  was  base  in  its 
nature,  and  uncertain ;  and  lastly,  villenagium  privilegi- 
attim  (or  villein  socage),  where  it  was  base  but  certain  ; 
which  seems  principally  to  have  prevailed  among  those 
who  are  above  described  as  "  tenants  of  the  king's  de- 
mesnes." 

The  four  kinds  of  tenure  above  enumerated,  however, 
in  process  of  time  were  reduced  to  three,  viz.  knight- 
service,  free  socage  and  copyhold ;  which  last  comprises 
both  the  species  of  villenage  to  which  Bracton  refers. 
These  three  subsisted  in  England  till  the  middle  of  the 
seventeenth  century,  and  the  two  last  subsist  to  this  day. 

QI.  The  first,  most  universal,  and  esteemed  the  most 
honourable,  species  of  tenure,  was  that  by  knit/ fit-service , 
called  in  Latin  servitium  militare,  and  in  law  French  chi- 
valry  or  service  de  chivafer,  answering  to  the  Jief  d'haubert 
of  the  Normans  (y),  which  name  is  expressly  given  it  by 
the  Mirrour(z).  This  difl'ered  in  very  few  points,  as  we 
shall  presently  see,  from  a  pure  and  proper  feud,  being 
entirely  military,  and  the  general  effect  of  the  feudal  es- 
tablishment in  England.  To  make  a  tenure  by  knight- 
service,]]  it  was  necessary  that  the  tenement  in  point  of 
quantity  should  amount  to  twelve  plough  lands  (a) ;  which 
was  called  a  knight's  fee  (6),  feodum  militare ;  and  the 
value  of  which  is  stated  in    1    Edward   II.  at  20/.  per 

(jf)  SpeliD.  Clou.  219.  plough  could  plough  in  a  year;  Co. 

(t)  C.  3,  $  27.  LitU  69  a. 

(•)  2  loit.  S96.    A  plough  land.  (6)  2  InsU  596. 
emrueata  Wrx,  was  as  much  as  ooe 
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annum  (c).  C'^"^  ^^  ^^^  ^^'^  ^^i*  pro))ortion  of  land  (d) 
(or  a  whole  fee)  by  knight-service,  was  bound  to  attend 
his  lord  to  the  wars  for  forty  days  in  every  year,  if  called 
upon;  which  attendance  was  his  reditus  or  return,  his  rent 
or  service,  for  the  land  he  claimed  to  hold.  If  he  held 
only  half  a  knight's  fee,  he  was  only  bound  to  attend 
twenty  days,  and  so  in  proportion  (e).  And  there  is  reason 
to  apprehend,  that  this  service  was  the  whole  that  our  an- 
cestors meant  to  subject  themselves  to ;  the  other  fruits 
and  consequences  of  this  tenure  being  fraudulently  super- 
'  '  ^  as  the  regular  (though  unforeseen)  appendages  of 
iul  system. 

This  tenure  of  knight-service  had  all  the  marks  of  a 
r  feud  ;  it  was  granted  by  words  of  pure 
u. , ^.'  conceuiif);  was  transferred  by  investi- 
ture or  delivering  corporal  possession  of  the  land,  usually 
called  livery  of  seisin ;  and  was  perfected  by  homage  and 
fealty  (^).]]  It  also  drew  after  it  the  following  conse- 
quences, some  of  which,  as  we  have  seen,  were  ordinary 
feudal  incidenti>,  and  therefore  in  general  observance,  not 
in  England  only,  but  throughout  a  large  portion  of  the 
continent  (h). 

1.  Aids.     These  in  England  Qwere  principally  three: 
firtt,  to  ransom  the  lord's  person,  if  taken  prisoner;  a 

(r)  i  iMt.  &96 ;  Co.  Lit.  0B  •.  Bagtaad  thay  wtn  diMiaat    Co.  Utt. 

(d)  Mr.  SoUto  cooteodt.  "  tbol  •  by  Htrf.dS  t,  a. (I.) 

"  kaigbl'*  Cm  did  oot  coomsI  of  Uad  (A)  Tb«  locti  esUol  of  the  feudal 

"  of  »  f  x«d  tclool  or  v«Im.  b«i  mt  law  is  poialod  oot  io  llallam'*  Mid. 

"  w  aoeh  M  tlM  kiBg  «M  flmmi  to  AgM,  td.  i.  p.  300  >203,  Tib  tdit., 

"  graot  apo*  tW  eooditieo  of  iuiviaf  mhtn  itt  regular  oMduotry  and  tja* 

"  lb*  Mrvtca  of  OM  kaiglit.    Tit.  0/  laautic  nt^bluhnMiit  art  ooaaidciod 

<■  p.  a.  c  6.  a.  17  &  3Qb"—  m  chitfly  applying  *•  to  tba  donioioM 

<m'(  Blaelm»m»,  tol.  it.  p.  0S,  "  of  d^rlwaafaa  and  to  tlwat  ee«s> 

<o.>  "  tfito  irkidi  aAorwarda  darivtd  it 

(•)  Liu.  a  M.  "  ffoa  tlMco."    DwuMrk.  Swodaa, 

if)  Co.  Litu9.  Rptwiia,  tad  Haagary.  ai«  partiea- 


Or)  Vida  tap.  p.  164;  Cow  Liu.  64  a.  lariy  MMiaaad  aa  eoaolrito  not  iola- 

67  b.    Poraign  jvntu  fraqaoatly  blaad  aaead  by  tkt  hmd*\  •y»itn. 
baaiago  aad  dalty  logatbor,  bal  ia 

VOL.  I.  .M 
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[[oecessary  consequence  of  the  feudal  attachment  and  6de- 
lity :  insomuch  that  the  neglect  of  doing  it,  whenever  it 
was  in  the  vassal's  power,  was,  by  the  strict  rigour  of  the 
feudal  law,  an  absolute  forfeiture  of  his  estate  (t)>  S^ 
condly,  to  make  the  lord's  eldest  son  a  knight;  a  matter 
that  was  formerly  attended  with  great  ceremony,  pomp, 
and  expense.  This  aid  could  not  be  demanded  till  the 
heir  was  fifteen  years  old,  or  capable  of  bearing  arms  (A) ; 
the  intention  of  it  being  to  breed  up  the  eldest  son  and 
heir  apparent  of  the  seigniory  to  deeds  of  arms  and  chi- 
valry, for  the  better  defence  of  the  nation.  Thirdly,  to 
marry  the  lord's  eldest  daughter,  by  giving  her  a  suitable 
portion ;  for  daughters'  portions  were  in  those  days  ex- 
tremely slender,  few  lords  being  able  to  save  much  out  of 
their  income  for  this  purpose;  nor  could  they  acquire 
money  by  other  means,  being  wholly  conversant  in  matters 
of  arms :  nor,  by  the  nature  of  their  tenure,  could  they 
charge  their  lands  with  this  or  any  other  incumbrances. 
From  bearing  their  proportion  to  these  aids,  no  rank  or 
profession  was  exempted  :  and  therefore  even  the  monas- 
teries, till  the  time  of  their  dissolution,  contributed  to  the 
knighting  of  their  founder's  male  heir  (of  whom  their 
lands  were  holden)  and  the  marriage  of  his  female  de- 
scendants (/).  And  one  cannot  but  observe,  in  this  parti- 
cular, the  great  resemblance  which  the  lord  and  vassal  of 
the  feudal  law  bore  to  the  patron  and  client  of  the  Roman 
republic ;  between  whom  also  there  subsisted  a  mutual 
fealty,  or  engagement  of  defence  and  protection.  For, 
with  regard  to  the  matter  of  aids,  there  were  three  which 
were  usually  raised  by  the  client ;  viz.  to  marry  the 
patron's  daughter ;  to  pay  his  debts ;  and  to  redeem  his 
I>er8on  from  captivity  (m). 

But  besides  these  antient  feudal  aids,  the  tyranny  of 

(i)  Feud.  I.  2,  t.  24.  Jerrent ;  in  trit  alUni   dittolutionem 

(It)  2  Inst.  233.  gratuitam  pecuniam  tngarent ;  et  ab 

(/)  Philip't  Life  of  Pole,  I.  223.  hoUibut  in  bttlo  eaptM  redimeremt." 

{m)"  Eratauttm  hmcinterutrctqut  Paul.  MaDatiut  de  Senatu   Rtmmno. 

ejieiarmm  memitudo — u(   cliente*  ad  c.  1. 

eoUoemmdms  ttttatarumjiliai  de  iito  con- 
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[[lords  by  degrees  exacted  more  and  more ;  aa,  aids  to  pay 
the  lord's  debts  (probably  in  imitation  of  the  Romans), 
and  aids  to  enable  him  to  pay  aids  or  reliefs  to  his  supe- 
rior lord  ;  from  which  last  indeed  the  king's  tenants  m 
eapUe  were,  from  the  nature  of  their  tenure,  excused,  as 
they  held  immediately  of  the  king,  who  had  no  superior. 
To  preireot  this  abuse  King  John's  Magna  Carta  (n)  or- 
dained that  no  aids  be  taken  by  the  king  without  consent 
of  parliament,  nor  in  any  wise  by  inferior  lords,  save  only 
the  three  antient  ones  above-mentioned.  But  this  pro- 
visioo  was  omitted  in  Henry  III.'s  charter,  and  the  same 
opprMsiuns  were  continued  till  the  25  Edw.  I.,  when  tlie 
statute  called  Confirmatio  Chartamm  was  enacted ;  which 
io  this  respect  revived  King  John's  charter,  by  ordaining 
thai  none  but  the  antient  aids  should  be  taken.  But 
though  the  species  of  aids  were  thus  restrained,  yet  the 
quantity  of  each  aid  remained  arbitrary  and  uncertain. 
Kii:  ^  '  I's  charter  indeed  ordered,  that  all  aids  taken 
by  lords  should  be  reasonable  (o) ;   and  that  the 

aids  taken  by  the  king  of  his  tenants  in  capite  should  be 
settled  by  parliament  (p).  But  they  were  never  com- 
pletely ascertained  and  adjusted  till  the  statute  VVestm.  I. 
3  Edw.  I.  c.  36,  which  fixed  the  aids  of  inferior  lords  at 
twenty  shillings,  or  the  supposed  twentieth  part  of  the 
annual  value  of  every  knight's  fee,  for  making  the  eldest 
son  a  knight,  or  marrying  the  eldest  daughter ;  and  the 
same  was  done  with  regard  to  the  king's  tenants'ta  capite 
by  statute  25  Edw.  111.  c.  11.  The  other  aid,  for  ransom 
of  the  lord's  person,  being  not  in  its  nature  capable  of  any 
certainty,  %vas  therefore  never  ascertained. 

2.  Relief  was  looked  upon,  very  justly,  as  one  of  the 
greatest  grievances  of  tenure:  especially  when,  at  the 
first,  it  was  merely  arbitrary  and  at  the  will  of  the  lord  ; 
so  that,  if  he  pleased  to  demand  an  exorbitant  relief,  it 
was  in  effect  to  dinnberit  the  heir  (9).    The  English  ill 

(•)  Cap.IS.IA.  (p)  IM.  14. 

(•>  Ibi4.  Ift.  (f)  Wri|lit't  T«mii«.  99. 

Il2 
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[[brooked  this  consequence  of  their  new  adopted  policy  ; 
and  therefore  William  Uie  Conqueror  by  his  laws  (r)  aicer- 
tained  the  relief,  by  directing  (in  imitation  of  the  Danish 
heriots)  that  a  certain  quantity  of  arms  and  habiliments 
of  war  should  be  paid  by  the  earls,  barons,  and  vavasours 
respectively  ;  and  if  the  latter  had  no  arms,  they  should 
pay  100«.  William  Rufus  broke  through  this  composition, 
and  again  demanded  arbitrary  uncertain  reliefs,  as  due 
by  the  feudal  laws ;  thereby  in  effect  obliging  every  heir 
to  new  purchase  or  redeem  his  land  («) :  but  his  brother, 
Henry  I.,  by  the  charter  before-mentioned,  restored  his 
father's  law ;  and  ordained,  that  the  relief  to  be  paid  should 
be  according  to  the  law  so  established,  and  not  an  arbi- 
trary redemption  (/)•  But  afterwards,  when,  by  an  ordi- 
nance in  27  Hen.  II.,  called  the  assise  of  arms,  it  was 
provided  that  every  man's  armour  should  descend  to  his 
heir,  for  defence  of  the  realm  ;  and  it  thereby  became 
impracticable  to  pay  these  acknowledgments  in  arms, 
according  to  the  laws  of  the  Conqueror,  the  composition 
was  universally  accepted  of  100*.  for  eveiy  knight's  fee; 
as  we  find  it  ever  after  established  (u).  But  it  must  be 
remembered,  that  this  relief  was  only  then  payable,  if  the 
heir  at  the  death  of  his  ancestor  had  attained  his  full  age 
of  one  and  twenty  years.]] 

3.  Fines  for  alienation.  [[With  us  in  England,  these 
fines  seem  only  to  have  been  exacted  from  the  king's 
tenants  tw  capile,  who  were  never  able  to  aliene  without 
a  licence  Q  and  if  they  did,  it  became  a  question  whether 
they  did  not  incur  an  absolute  forfeiture  of  the  land  (x). 
[[But  this  severity  was  mitigated  by  the  statute  1  Edward 
III.  c.  12,  which  o^dai^ed,  that  in  such  case  the  lands 
should  not  be  forfeited,  but  a  reasonable  fine  be  paid  to 
the  king.    Upon  which  statute  it  was  settled,  that  one- 

(r)  C.  22, 23,  24.  jed  Ugitima  tt  juita  relevatione  reU- 

(<)  2  Roll.  Abr.  514.  vabU  eum."—TexU  RoSieos.  cap.  34. 
(0    "  Hmrit  tion    redimet   terram  (ti)  GUov.  I.  9,  c.  4  ;  LiU.S.112. 

iuam  ucutfacit^tat  temj-ore  frairii  mei,  (x)  2  Inst.  66. 
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Qlhird  of  the  yetrly  valae  should  be  paid  for  a  licence  of 
alienation ;  but  if  the  tenant  presume  to  aliene  without 
a  licence,  a  full  year's  value  should  be  paid  (y)-'2 

4.  Escheat  and  forfeiture  were  feudal  incidents,  attach- 
ing in  full  force  to  the  tenure  in  chivalry,  and  were  at- 
tended be«ide  with  this  severity  (which  seems  to  have  been 
peculiar  to  England)  (z),  that  by  attainder  of  treason  or 
felony  the  tenant  not  only  forfeited  his  land,  but  his  blood 
was  held  to  be  corrupted  or  stained  ;  whereby  every  inhe- 
ritable quality  was  entirely  blotted  out  and  abolished,  so 
that  no  land  could  thereafter  be  transmitted  from  him  or 
through  him  in  a  course  of  descent. 

5.  [^Primer  seisin  was  a  feudal  burthen,  only  incident  to 
the  king's  tenants  in  eapittf  and  not  to  those  who  held  of 
inferior  or  mesne  lords  (a).  It  was  a  right  which  the  king 
had,  when  any  of  his  tenants  in  capite  died  seised  of  a 
knight's  fee,  to  receive  of  the  heir  (provided  he  were  of 
full  age)  one  whole  year's  profits  of  the  lands,  if  they  were 
in  immediate  possession ;  and  half  a  year's  profits,  if  the 
lands  were  in  rerersion  expectant  on  an  estate  for  life(^). 
This  teeina  to  be  little  more  than  an  additional  relief,  but 
gro<  {>on  this  feudal  reason;  that,  by  the  antient 
law  :  .-,  immediately  upon  the  death  of  a  vassal  the 
superior  wus  entitled  to  enter  and  take  seisin  or  possession 
of  t '  S  protection  against  intruders,  till  the 

heir  ..,  , ,..um  it,  and  receive  investiture:  during 

which  interval  the  lord  was  entitled  to  take  the  profits; 
and,  unlcM  the  heir  claimed  within  a  year  and  day,  it  wai 
by  the  strict  law  a  forfeiture  (c).  This  practice,  however, 
serrot  not  to  have  long  obtained  in  England,  if  ever,  with 
regard  to  tenure  under  inferior  lords ;  but,  at  to  tenures 

(f )  S  ImU  07.  M  Um  Uadi  sad  poHMi  tbMi  fcr  ■ 

(t)  HallMi.  Mid.  Agt*.  vol.  i.  p.     jm»  if  Um  hair  co«U  m(  pay  tka  t*. 

1M.  7ili  adil.)  t  Bl.  C.  364  i  *M«     IkT^ltollMi.  Mid.  Afw.  vol.  L  p. 

■up.  p.  iM.  183. 7Ui  •an. 

<•>  PHmt  «Wa  MMM  Ml  !•  iM««         (*|  C*.  Utt.  77  a. 
kaaa    aa   wdiaaiy   Inidal    iadiial.         («)  Faad.  L  2. 1.  24. 
Ibaafk  ia  Fraaca  ika  laid  aii|lM  taiar 


182  BK.  II.  RlOim  OP  PROPSBTT. — PAST  I.  THINGS  REAL. 

\jin  capite,  the  prima  seuina  nras  exprciisly  declared,  under 
Henry  III.  and  Edward  II.,  to  belong  to  the  king  by  pre- 
it^tive,  in  contradistinction  to  other  lords  (</).  The  king 
was  entitled  to  enter  and  receive  the  whole  profits  of  the 
land  till  livery  was  sued ;  which  suit  being  commonly 
made  within  a  year  and  day  next  afler  the  death  of  the 
tenant,  in  pursuance  of  the  strict  feudal  rule,  therefore  the 
king  used  to  take  as  an  average  the  first  fruits,  that  is  to 
say,  one  year's  profits  of  the  land(f).  And  this  afterwards 
gave  a  handle  to  the  popes,  who  claimed  to  be  feudal  lords 
of  the  church,  to  claim  in  like  manner  from  every  clergy- 
man in  England  the  first  year's  profits  of  his  benefice,  by 
way  of  primitia,  or  first  fruits. 

b".  These  payments  were  only  due  if  the  heir  was  of  full 
age;  but  if  he  was  under  the  age  of  twenty-one,  being  a 
male,  or  fourteen,  being  a  female,  the  lord  was  entitled  to 
the  wardship  of  the  heir,  and  was  called  the  guardian  in 
chivalry  (f).  This  wardship  consisted  in  having  the  cus- 
tody of  the  body  and  lands  of  such  heir,  without  any  ac- 
count of  the  profits,  till  the  age  of  twenty-one  in  males, 
and]]  fourteen  [[in  females.  For  the  law  supposed  the 
heir-male  unable  to  perform  knight-service  till  twenty- 
one  :  but  as  for  the  female,]]  Sir  E.  Coke  remarks,  that 
she  might  at  fourteen  govern  an  household,  and  marry  a 
husband,  who  might  do  knight's  service.  [[The  lord  there- 
fore had  no  wardship,  if  at  the  death  of  the  ancestor  the 
heir-male  was  of  the  full  age  of  twenty-one,  or  the  heir- 
female  of  fourteen ;]]  yet,  if  she  was  then  under  fourteen, 
the  lord  might  not  only  keep  her  in  ward  till  she  attained 
that  age ;  but  if  she  remained  unmarried,  he  might  keep 
her  land  in  his  custody  two  years  longer  by  virtue  of  the 
statute  of  Westm.  I.  3  Edw.  I.  c.  22  (y). 

(d)  Sui.  Maribr.  c.  16;  17  Edw. 2,  mandj.— HalUm,  Mid.  Ages,  vol.  ii. 

c  a  p.  429,  215 ;  vol.  i.  p.  190,  7ib  edit 

(«)  SUnndf.  Prerog.  12.  (g)  Litt  1. 103;  2  Intt  204.  Black- 

(/*)   Wardihip  and  Marriage  wen  atone  states  the  guardianship  of  females 

not    ordinary   feudal    incidents,    but  to  have  lasted  till  sixteen.     But  see 

BMflj  peculiar  to  Englaud  and  Nor-  Coleridge's  Blackstooe,  vol.  ii.  p.  67. 
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[This  wardship,  so  far  as  it  related  to  land,  thoagh  it 
was  Dot,  nor  could  be,  part  of  the  law  of  feuds,  so  long  as 
they  were  arbitrary,  temporary,  or  for  life  only ;  yet,  when 
they  became  hereditary,  and  did  consequently  often  de- 
scend upon  infants,  who  by  reason  of  their  age  could  nei- 
ther perform  nor  stipulate  for  the  services  of  the  feud,  does 
not  seem  upon  feudal  principles  to  have  been  unreason- 
able. For  the  wardship  of  the  land,  or  custody  of  the 
feud,  was  retained  by  the  lord,  that  he  might  out  of  the 
profits  thereof  provide  a  fit  person  to  supply  the  infant's 
8er>-ices,  till  he  should  be  of  age  to  perform  them  himself. 
And,  if  we  consider  the  feud  in  its  original  import,  as  a 
stipend,  fee,  or  reward  for  actual  service,  it  could  not  be 
thought  hard  that  the  lord  should  withhold  the  stipend,  so 
long  as  the  service  was  suspended.  Thou  '  ^>ubtedly 
to  our  English  ancestors,  where  such  a  m  ^  !  y  dona- 

tion was  a  mere  supposition  or  figment,  it  carried  abun- 
dance of  hardship  ;  and  accordingly  it  was  relieved  by  the 
charter  of  Henry  I.  before  mentioned,  which  took  this 
custody  from  the  lord,  and  ordained  that  the  custody, 
both  of  the  land  and  the  children,  should  belong  to  the 
widow  or  next  of  kin.  But  this  nol»l«-  iiumimWv  did  not 
continue  many  years. 

The  wardship  of  the  body  was  a  con»ei|ueuce  of  the 
wardiihip  of  the  land ;  for  be  who  enjoyed  the  infant's 
estate  was  the  properest  person  to  educate  and  maintain 
him  in  his  infancy ;  and  also,  in  a  political  view,  the  lord 
was  most  concerned  to  give  his  tenant  suitable  education, 
in  order  to  qualify  him  the  better  to  perform  those  services 
which  in  his  maturity  he  was  bound  to  render. 

When  the  male  heir  arrived  to  the  age  of  twenty-one, 
or  tlie  heir  female  to  tliat  of  sixteen,  they  might  sue  out 
their  livery  or  ou$terUmaiM{h);  that  is,  the  delivery  of 
thtkr  lands  oot  of  their  gnardian's  hands.  For  this  they 
were  obliged  to  pay  a  fine,  namely,  half  a  year's  profits  of 

(A;  Co.  Liu.  77  a. 
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Qhe  land;  though  thiit  seems  expressly  contrary  to  Magna 
Carta{i),  However,  in  consideration  of  their  lands  having 
been  so  long  in  ward,  they  were  excused  all  reliefs,  and 
the  king's  tenants  also  all  primer  seisins  (A).  In  order  to 
ascertain  the  profits  that  arose  to  the  crown  by  these  first 
fruits  of  tenure,  and  to  grant  the  heir  his  livery,  the 
itinerant  justices,  or  justices  in  eyre,  had  it  formerly  in 
charge  to  make  inquisition  concerning  them  by  a  jury  of 
the  county  (/),  commonly  called  an  imjuisitio  post  mortem; 
which  was  instituted  to  inquire  (at  the  death  of  any  man 
of  fortune)  the  value  of  his  estate,  the  tenure  by  which  it 
was  holdcn,  and  who,  and  of  what  age  his  heir  was; 
thereby  to  ascertain  the  relief  and  value  of  the  primer 
seisin,  or  the  wardship  and  livery  accruing  to  the  king 
thereupon.  A  manner  of  proceeding  that  came  in  process 
of  time  to  be  greatly  abused,  and  at  length  an  intolerable 
grievance:  it  being  one  of  the  principal  accusations 
against  Empson  and  Dudley,  the  wicked  engines  of 
Henry  VII.,  that  by  colour  of  false  inquisitions  they  com- 
pelled many  persons  to  sue  out  livery  from  the  crown, 
who  by  no  means  were  tenants  thereunto (m).  And  after- 
wards, a  court  of  wards  and  liveries  was  erected  (//),  for 
conducting  the  same  inquiries  in  a  more  solemn  and  legal 
manner. 

When  the  heir  thus  came  of  full  age  (o),  he  was  to  re- 
ceive the  order  of  knighthood,  and  was  compellable  to 
take  it  upon  him,  or  else  pay  a  fine.  For,  in  these  heroi- 
cal  times,  no  person  was  qualified  for  deeds  of  arms  and 
chivalry  who  had  not  received  this  order,  which  was  con- 

(i)  9  Hen.  3,  c.  3.  observes,  that  Lord   Coke  does  not 

(At)  Co.  Litt.  77  a.  make  that  dixtinciion  ia  his  Commen- 

(J)  Hoveden,  sub  Ric.  1.  tary  on  the  Sut.  de  Milil.  2  Inst  593, 

(m)  4  Inst.  198.  and  that  the  power  of  tii«  Conoib* 

(r)  Stat.  32  ilen.  8,  c.  46 ;   33  siooers,  io  the  comniitsiooa  iaaaed  bjr 

Hen.  8,  c.  22.  Edward  6  and  Queen  Elizabeth,  was 

(o)    Blackstooe  adds  here,  "  pro-  not  limited  to  ibe  king's  tenants.     Et 

vided  he  held  a  knight's  fee  in  eapitt  vide  16  Car.  1,  c.  20. 

aoder  the  crown ;"  bat  Mr.  Chriatiaa 
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[[fcixed  with  much  preparation  and  solemnity.  We  may 
plainly  discover  the  footsteps  of  a  similar  custom  in  what 
Tacitus  relates  of  the  Oermans,  who,  in  order  to  qualify 
their  young  men  to  bear  arms,  presented  them  in  a  full 
assembly  with  a  shield  and  lance ;  which  ceremony  is 
supposed  to  have  been  the  original  of  the  feudal  knight- 
hood (p).  This  prerogative  of  compelling  the  vassals  to 
be  knighted,  or  to  pay  a  fine,  as  expressly  recognized  in 
parliament,  by  the  statute  de  Militibus,  1  Edw.  II.,  was 
exerted  as  an  expedient  for  raising  money  by  many  of  our 
best  princes,  particularly  by  Edw.  VI.  and  Queen  Eliza- 
'     '      '  A  us  the  occasion  of  heavy  murmurs  when 

1  les  I. :  among  whose  many  misfortunes  it 
was,  that  neither  himself  nor  his  people  seemed  able  to 
distinguish  between  the  arbitrary  stretch  and  the  legal 
exertion  of  prerogative.  However,  among  the  other  con- 
cessions made  by  that  unhappy  prince,  before  the  fatal  re- 
course to  arms,  he  agreed  to  divest  himself  of  this  flower 
of  the  crown,  and  it  was  accordingly  abolished  by  statute 
16  Car.  I.  c.  20.]] 

7.  But  there  was  still  another  piece  of  authority,  which 
the  guardian  was  at  liberty  to  exercise  over  his  infant 
wards;  viz.  the  right  of  marriage  {if)  (maritagiitm),  which 
signifies  the  power,  which  the  lord  or  guardian  in  chivalry 
had,  of  disposing  of  his  infant  ward  in  matrimony.  For, 
he  might  tender  to  bis  infant  tenant,  when  of  the  age  of 
fourteen,  a  suitable  match  without  disparagement ,  or  ine- 
quality ;  which  the  infant,  if  a  male,  could  not  refuse,  and 
marry  elsewhere,  without  forfeiting  to  the  lord  double  the 
value  which  the  lord  might  have  obtained  for  the  alliance, 
dmplieem  valorem  maritagii ;  nor  could  a  female  refuse, 
without  intitling  him  to  hold  her  lands  by  way  of  penalty, 

(^)  "  Im  ip»0  cmmOm  m1  prineipum       ««  nifmhlitm."  <—  D«    &lor.  0«rak 

frmmm^mt    >M*m    tnmmt.       H**  (f )  VUs  Co.  LUl.  88.  B.(ll).  by 

mpmd  Ulm  !%(•,    hit  priwuu  JmimUm       Htrg. 
kMMt :  «ii4«  W  itmms  pmn  widtmtmr  ; 
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till  she  attained  the  age  of  twenty-one.  And  even  with- 
out tender  of  a  match,  he  was  entitled  in  every  case,  on 
the  ward's  coming  of  age,  to  the  single  value  which  he 
might  have  obtained  for  the  marriage  (0*  QThis  seems 
to  have  been  one  of  the  greatest  hardships  of  our  antient 
tenures.  There  were  indeed  substantial  reasons  why  the 
lord  should  have  the  restraint  and  controul  of  the  ward's 
marriage,  especially  of  his  female  ward  ;  because  of  their 
tender  years,  and  the  danger  of  such  female  ward's  in- 
termarrying with  the  lord's  enemy  (ii) :  but  no  tolerable 
pretence  could  be  a8si<^ed  why  the  lord  should  have  the 
sale  or  calue  of  the  marriage.  Nor  indeed  is  this  claim  of 
strictly  feudal  original ;  the  most  probable  account  of  it 
seeming  to  be  this :  that  by  the  custom  of  Normandy 
the  lord's  consent  was  necessary  to  the  marriage  of  his 
female  wards  (x) ;  which  was  introduced  into  England, 
together  with  the  rest  of  the  Norman  doctrine  of  feuds  : 
and  it  is  likely  that  the  lords  usually  took  money  for  such 
their  consent,  since,  in  the  often-cited  charter  of  Henry 
the  First,  he  engages  for  the  future  to  take  nothing  for 
his  consent ;  which  also  he  promises  in  general  to  give, 
provided  such  female  ward  were  not  married  to  his  enemy. 
But  this,  among  other  beneficial  parts  of  that  charter, 
being  disregarded,  and  guardians  still  continuing  to  dis- 
pose of  their  wards  in  a  very  arbitrary  unequal  manner,  it 
was  provided  by  King  John's  great  charter,  that  heirs 
should  be  married  without  disparagement,  the  next  of  kin 
having  previous  notice  of  the  contract  (y) ;  or,  as  it  was 
expressed  in  the  first  draught  of  that  charter,  **  Ha  mari- 
tentur  ne  disparagentur^  et  per  consilium  propinquorum  de 
consanguinitate  sua{z)."  But  these  provisions  in  behalf 
of  the  relations  were  omitted  in  the  charter  of  Henry  the 
Third :  wherein  (a)  the  clause  stands  merely  thus,  "  haredes 
maritentur  absque  disparagatione ;"  meaning  certainly,  by 

(0  Lord  Darcy's  ca»e,  6  Rep.  70  b ;  (x)  Gr.  Cot t  95. 

Palmer'*  caae,   5  Rep.  126  b ;   Co.  (y)  Cap.  6,  edit.  Oxon. 

Liu.  82  a.  (s)  Cap.  3,  ib. 

(M)  Bract.  L2,  c.37.  •.  6.  (a)  Cap.  6. 
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\Jkaredett  heirs  female,  a«  there  are  no  traces  before  this 
to  be  foand  of  the  lords  claiming  the  marriage  (6)  of  heirs 
male;  and  as  Glanvil(«)  expressly  confines  it  to  heirs 
female.  But  the  king  and  his  great  lords  thenceforward 
took  a  handle  (from  the  ambiguity  of  this  expression)  to 
claim  them  both,  sue  sit  mnsculus  site  famina,  as  Bracton 
more  than  once  expresses  it(</):  and  also,  as  nothing 
but  diftparagement  was  restrained  by  Magna  Carta^  they 
thought  themselves  at  liberty  to  make  all  other  advan- 
tages that  they  could  {e).  And  afterwards  this  right  of 
selling  the  ward  in  marriage,  or  else  receiving  the  price  or 
value  of  it,  was  expressly  declared  by  the  statute  of  Mer- 
ton  if) ;  which  is  the  first  direct  mention  of  it  perhaps  to 
be  met  with,  in  our  own  or  any  other  law.]] 

8.  A  tenant  in  chivalry,  at  the  full  age  of  twenty-one, 
was  at  liberty  to  aliene  his  estate,  to  hold  of  the  same  lord 
(if  the  alienation  was  in  perpetuity)  as  he  himself  held  it 
of  before  (^),  though  in  the  case  of  a  tenure  in  capite,  the 
alienation  could  not  (as  we  have  seen)  be  made  without 
licence.  And  no  alienation  was  allowed  by  will,  but  in 
the  lifetime  only  of  the  tenant. 

9.  The  land  of  the  tenant  in  chivalry  might  descend 
upon  his  death  to  his  heirs ;  (for  the  practice  of  granting 
feuds  jun  hitreditario  has  been  in  use  among  us  ever 
since  the  Norman  conquest  (A) ).  And  in  this  descent 
SODS  succeeded  before  daughters,  and  an  elder  son  before 
a  yooDger  (>). 

[These  were  the  principal  qualities,  fruits,  and  conse- 

(*)  Hm  ««rd«  mktritmri  ud  mtH-  la  MMgt,  S  ImI.  601.    E*m  ultrMr 

Ugimm  Mta  tM  wi  ttrmimi  \o  imM9  I*  ill  pfovicioM   Um    IcMDt  might 

Um  pfovidiog  of  sa  km»h*mJ.  tllMM  ;   b«t  oaljr  by  way  of  Mb-ia. 

(c)  L.  7.  c.  0  &  13.  tad  1. 9,  c.  4.  fcadalim.  that  is,  to  bold  m  of  bim> 

(/)  L.3.  e.3S.  «.!.  tolf ;  aad  io  |«Nnl  eoly  •  port  of  bk 

(•)  Wiifbt's  Toaoiw.  97.  UeJ* ;  vido  Wrighi't  Ttooim.  p.  164; 

(/)  fO  llto.  3.  c.  6.  Co.  Liu.  by  iUi^.  43  a.  a.  (3). 

(f )  By  ibo  aiololo  Qwa  l.n«p(or«m.  (h)  lUovw.  Ilial.  Eag.  Law,  vol.  i. 

IS  Edw.  1,0.1.    Tbiaauioloappliod  p.S8. 

kMk  l»  MMM  is  rkinhy  ud  tboM  (i)  Halo,  Hkt  C  L  c   11 
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Qquences  of  the  tenure  by  knight-service :  a  tenure,  by 
which]]  a  great  part  of  the  lands  in  this  kingdom  was 
held,  Qtill  the  middle  of  the  seventeenth  century;  and 
which  was  created,  as  Sir  Edward  Coke  expressly  testi- 
fies (A),  for  a  military  purpose ;  viz.  for  the  defence  of  the 
realm  by  the  king's  own  principal  subjects,  which  was 
judged  to  be  much  better  than  to  trust  to  hirelings  or 
foreigners.  The  description  here  given  is  that  of  knight- 
service  proper ;  which  was  to  attend  the  king  in  his  wars. 
There  were  also  some  other  species  of  knight-service ;  so 
called,  (though  improperly,)  because  the  service  or  render 
was  of  a  free  and  honourable  nature,  and  equally  uncer- 
tain as  to  the  time  of  rendering,  as  that  of  knight-service 
proper,  and  because  they  were  attended  with  similar  fruits 
and  consequences.  Such  was  the  tenure  by  grand  serjeanty 
{per  magnum  servitium){l),  whereby  the  tenant  was  bound, 
instead  of  serving  the  king  generally  in  his  wars,  to  do 
some  special  honorary  service  to  the  king  in  person ;  as 
to  carry  his  banner,  his  sword,  or  the  like  ;  or  to  be  his 
butler,  champion,  or  other  officer,  at  his  coronation  (m). 
It  was  in  most  other  respects  like  knight-service  (n)  ;  only 
he  was  not  bound  to  pay  aid  (o),  or  escuage  {p) ;  and, 
when  tenant  by  knight-service  paid  5/.  for  a  relief  on 
every  knight's  fee,  tenant  by  grand  serjeanty  paid  one 
year's  value  of  his  land,  were  it  much  or  little  (y).]]  And 
none  could  hold  by  grand  serjeanty,  but  of  the  king  only. 
[Tenure  by  carnage,  to  wind  a  horn  when  the  Scots  or 
other  enemies  entered  the  land,  in  order  to  warn  the  king's 
subjects,  was  (like  other  services  of  the  same  nature),]] 
when  the  tenure  was  immediately  of  the  king  (r),  Qa  spe- 
cies of  grand  serjeanty  («). 

These  services,  both  of  chivalry  and  grand  serjeanty,  were 
all  personal,  and  uncertain  as  to  their  quantity  or  duration. 

(,k)  4  lost.  192.  (p)  UlUt.  158. 

(I)  Co.Liit.byHarg.  108a,D.(l}.  (f)  Id.  t.  154. 

(m)  Liu.s.  153.  (r)  Co.  Litt.  107  a. 

(n)  Id.s.  158.  (<)  Liu.*  156. 
(•)  2  lotU  233. 
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QBut  the  (KTi^onal  attendance  in  knight- service  growing 
troublcitouie  and  incuiiv  ciiient  in  many  respects,  the  tenants 
found  meann  of  coni|K>uuding  for  it,  by  first  sending  others 
in  their  stead,  and  in  process  of  time  making  a  pecuniary 
satitifaction  to  the  lords  in  lieu  of  it.  This  pecuniary 
satisfactioo  at  last  came  to  be  levied  by  assessment,  at  so 
much  for  every  knight's  fee;  and  therefore  this  kind  of 
tenure  was  called  icutagium  in  Latin,  or  tervitium  scud  {t), 
scutum  being  then  a  well-known  denomination  for  money : 
and  in  like  manner  it  was  called,  in  our  Norman  French, 
escuage:  being  indeed  a  pecuniary,  instead  of  a  military 
service.  The  first  time  this  appears  to  have  been  taken 
was  in  the  5  Henry  II.  on  account  of  his  expedition  to 
Toulouse;  but  it  soon  came  to  be  so  universal,  that  per- 
sonal attendance  fell  quite  into  disuse.  Hence  we  find  in 
our  antient  histories,  that  from  this  period,  when  our 
kings  went  to  war,  they  levied  scutages  on  their  tenants, 
that  is,  OQ  all  the  landholders  of  the  kingdom,  to  defray 
their  expenses,  and  to  hire  troops :  and  these  assessments, 
ill  the  time  of  Henry  II.,  seem  to  have  been  made  arbi- 
trarily and  at  the  king's  pleasure.  Which  prerogative 
being  greatly  abused  by  his  successors,  it  became  matter 
of  national  clamour  ;  and  King  John  was  obliged  to  con- 
sent, by  his  Magna  CartOf  that  no  scutage  should  be 
imposed  without  consent  of  parliament  («).  But  this 
clause  was  ofuitted  in  his  son  Henry  III.'s  charter,  where 
we  only  find  (x)  that  scutages  or  escuage  should  be  takca 
as  they  were  used  to  be  taken  in  the  time  of  Henry  II.: 
that  is,  in  a  reasonable  and  moderate  manner.  Yet  afler- 
wmrds,  by  statute  26  Edw.  I.  c.  6  and  6,  and  many  sub- 
sequent statutes  (y),  it  was  again  provided,  that  the  king 

<  I )  "  UukiM,  Cek«,  mmI  Bnrtea,  .  Hum  $emlMgium  f0tmtmr  in 

"  mdw  il  Um  MTVim  af  Iha  iIimM  r<f«*  mmtr*.  mM  p«r  eMiMMM  ttmd' 

"  I.  t.  of  tnM.  b«Mf  •  BOiipt«Mtios  /i«a  r«fai  mmtri,"—C.  1 13. 

••  for  >etoal  Mrvic*  i"  Co.  Uv. «  b.  («>  Cap.  S7. 

CJHiMtiaa't  Hlaclmaaa ;  vida  Ca.  Lilk  (y)  Vida  top.  p.  1V&. 
by  Harf.  73  a.  a.(t),74».  a.  (!>. 
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Qshould  take  no  aids  or  tasks  but  by  the  common  aaaentof 
the  realm:  hence  it  was  held  in  our  old  books,  that  escnage 
or  scutage  could  not  be  levied  but  by  consent  of  parlia- 
ment (x);  such  scntages  being  indeed  the  groundwork  of 
all  succeeding  subsidies,  and  the  land-tax  of  later  times. 

I3y  the  degenerating  of  knight-service,  or  personal  mi- 
litary duty,  into  escuage,  or  pecuniary  assessments,  all 
the  advantages  (either  promised  or  real)  of  the  feudal 
constitution  were  destroyed,  and  nothing  but  the  hard- 
ships remained.  Instead  of  forming  a  national  militia, 
composed  of  barons,  knights  and  gentlemen,  bound  by 
their  interest,  their  honour,  and  their  oaths,  to  defend 
their  king  and  country,  the  whole  of  this  system  of  tenures 
now  tending  to  nothing  elpe  but  a  wretched  means  of 
raising  money  to  pay  an  army  of  occasional  mercenaries. 
In  the  mean  time  the  families  of  all  our  nobility  and  gentry 
groaned  under  the  intolerable  burthens,  which  (in  conse- 
quence of  the  fiction  adopted  after  the  conquest)  were 
introduced  and  laid  upon  them  by  the  subtlety  and  finesse 
of  the  Norman  lawyers.  For,  besides  the  scutages  to 
which  they  were  liable  in  defect  of  personal  attendance, 
which  however  were  assessed  by  themselves  in  parliament, 
they  might  be  called  upon  by  the  king  or  lord  paramount, 
for  aids  whenever  his  eldest  son  was  to  be  knighted,  or 
his  eldest  daughter  married  ;  not  to  forget  the  ransom  of 
his  own  person.  The  heir,  on  the  death  of  his  ancestor,  if 
of  full  age,  was  plundered  of  the  first  emoluments  arising 
from  his  inheritance,  by  way  of  refief  and  primer  seisin; 
and,  if  under  age,  of  the  whole  of  his  estate  during  in- 
fancy. And  then,  as  Sir  Thomas  Smith  (a)  very  feelingly 
complains,  "  when  he  came  to  his  own,  after  he  was  out 
of  wardship^  his  woods  decayed,  houses  fallen  down,  stock 
wasted  and  gone,  lands  let  forth  and  ploughed  to  be 
barren,"  to  reduce  him  still  farther,  he  was  yet  to  pay 
half  a  year's  profits  as  a  fine  for  suing  out  his  livery  ;  and 

(*)  Old.  Ten.  tit.  Eicaage.  (a)  Commoaw.  1.  3,  c.  5. 
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[[•bo  the  price  or  value  of  his  marriage ^  if  he  refused  such 
M^  ■•"  ':t!»  lord  and  guardian  had  bartered  for,  and  imposed 
1.  .  ;  or  twice  that  Talue,  if  he  married  another  wo- 

man. Add  to  this,  the  untimely  and  expensive  honr  ur  of 
knighthood,  to  make  his  poverty  more  completely  splendid. 
And  when  by  these  deductions  his  fortune  was  so  shattered 
and  ruined,  that  perhaps  he  was  obliged  to  sell  his  patri- 
mony, he  had  not  even  that  poor  privilege  allowed  him, 
without  paying  an  exorbitant  fine  for  a  licence  of  alien' 
aiion. 

A  slavery  so  complicated,  and  so  extensive  as  this,  called 
aloud  for  a  remedy,  in  a  nation  that  boasted  of  its  free- 
dom.  Palliatives  were  from  time  to  time  applied  by  suc- 
ceaaive  acta  of  parliament,  which  assuaged  some  temporary 
grievances.  Till  at  length  the  humanity  of  King  James  I. 
eoiuented  (a),  in  consideration  of  a  proper  equivalent,  to 
abolbh  them  all ;  though  the  plan  proceeded  not  to  effect ; 
in  like  manner,  as  he  had  formed  a  scheme,  and  began  to 
put  it  in  execution,  for  removing  the  feudal  grievance  of 
heritable  jurisdictions  in  Scotland  (&),  which  has  since  been 
pursued  and  effected  by  the  statute  20  Geo.  11.  c.  43  (c). 
King  James's  plan  for  exchanging  our  military  tenures 
•eeiBS  to  have  been  nearly  the  same  as  that  which  has 
been  since  pursued  ;  only  with  this  difference,  that,  by 
way  of  compensation  for  the  loss  which  the  crown  and 
other  lords  would  sustain,  an  annual  fee-farm  rent  was  to 
bava  been  settled  and  inseparably  annexed  to  the  crown, 
and  inaarad  to  the  inferior  lords,  payable  out  of  every 
knight's  fee  within  their  respective  seigniories.  An  ex- 
pedient seemingly  much  better  than  the  hereditary  excise, 
which  was  afterwards  made  the  principal  equivalent  for 
these  conoesnoos.  For  at  length  the  military  tenures, 
with  all  their  heavy  appendages  (having  daring  the  usur- 

(«)  4  iMt  tot.  — rrtrf^  (•qmrtlwl  to  Um  kaiglil 

(*)  TMtjmf,  af  ftad*.  tM.  mtvIm  of  Eafbad)  b  for  tf«r  sto* 

(r)  By  uailMr  Matait  tt  ite  mm»  IkM  is  SssUaad. 
jmt  (10  0«e.  3,  r.  60.)  iIn  mmu*  of 


192     BK.  II.  RIGHTS  OF  PBOPBRTY. — PART  I.  TII1.NG8  REAL. 

Qpation  been  discontinued)  were  destroyed  at  one  blow 
by  the  statute  12  Car.  II.  c.  24,  which  enacts,  that  the 
court  of  wards  and  liveries,  and  all  wardships,  liveries, 
primer  seisins  and  ousterleniains,  values  and  forfeitures  of 
marriage,  by  reason  of  any  tenure  of  the  king  or  others, 
be  totally  taken  away.  And  that  all  fines  for  alienations, 
tenures  by  homage,  knight-service  and  escuage,  and  also 
aids  for  marrying  the  daughter  or  knighting  the  son,  and 
all  tenures  of  the  king  in  capite(d),  be  likewise  taken 
away.  And  that  all  sorts  of  tenures,  held  of  the  king  or 
others,  be  turned  into  free  and  common  socage ;  save  only 
tenures  in  frankalmoign,  copyholds,  and  the  honorary 
services  (without  the  slavish  part)  of  grand  serjeanty.  A 
statute,  which  was  a  greater  acquisition  to  the  civil  pro- 
perty of  this  kingdom  than  even  Magna  Carta  itself; 
since  that  only  pruned  the  luxuriances  that  had  grown 
out  of  the  military  tenures,  and  thereby  preserved  them 
in  vigour ;  but  the  statute  of  King  Charles  extirpated  the 
whole,  and  demolished  both  root  and  branches.]] 

II.  The  second  kind  of  tenure  which  we  had  to  con- 
sider, and  into  which,  by  the  statute  just  mentioned,  all 
tenures  by  knight-service  are  now  converted,  is  \^Free 
Socage.  Socage,  in  its  most  general  and  extensive  sig- 
nification, seems  to  denote  a  tenure  by  any  certain  and 
determinate  service.  And  in  this  sense  it  is  by  our  an- 
tient  writers  constantly  put  in  opposition  to  chivalry  or 
knight-service,  where  the  render  was  precarious  and  un- 
certain. Thus  Bracton  (e) :  if  a  man  holds  by  a  rent  in 
money,  without  any  escuage  or  serjeanty,  "  id  tenfn-""f'>>n 

{d)  Mr.  Hargrave  holds  this  meo-  in  eapitt ;  vide  sap.  p.  173.     li  •■>  ai 

tion  of  tenares  in  e4ipiu  lo  have  beeo  til  eveoU  certaio  that   the    act   ww 

a  mistake  in  the  framers  of  the  act ;  not  iatenJed  to  prohibit  persons  from 

vide  Co.  Litt.  by  liarg    108,  n.  (&).  holding  immediately  under  the  crowo. 

There  may  be  some  doubt,  however.  Indeed,  it  is  in  this  manner  that  land 

as  to  the  sense  in  which  the  term  is  is  now  most  usually  held. 
•Md,  as  there  were  two  kinds  of  tenare  (•)  L.  2,  c.  16,  s.  9. 
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£dici  potest  soeagium  ;"  but  if  you  add  thereto  any  royal 
srrvice,  or  escuage,  to  any  the  smallest  amount,  **  illud 
d'tri  poterit  feodum  militare.*'  So  too  the  author  of 
Flrta  (/) ;  "  ex  donationibus,  servitia  militaria  vel  magna 
Berjantut  mom  continent ibuSf  oritur  nobis  quoddam  nomem 
peneraUf  qnod est  socagium"  Littleton  also {g)  defines  it 
to  be,  where  the  tenant  holds  his  tenement  of  the  lord 
by  any  certain  ser\ice,  in  lieu  of  all  other  services;  so  that 
they  be  not  services  of  chivalry,  or  knight-service.  The 
service  must  therefore  be  certain,  in  order  to  denominate 
it  socage :  as  to  hold  by  fealty  and  20s.  rent ;  or  by 
li  mage,  fealty,  and  20*.  rent ;  or  by  homa|2^e  and  fealty 
u.iiioat  rent;  or,  by  fealty  and  certain  corporal  service, 
as  ploughing  the  lord's  land  for  three  days  :  or,  by  fealty 
'      .    *'     it  any  other  service  :  for  all  these  are  tenures 


(/)  L.3.C.  M.  k.9. 

(l)  8.  117. 

(ft)  Lin.M.117.  118, 119.  All* 
lk«  lyoiop  tllhs  Mm  mtmg$.  it  m 
^mmk  hj  Lklhtoa.  Lord  Cok*.  aod 
ollMn,  from  tbe  Fieocb  word  mc,  a 
piMflMliare.  iu  Mivkot  bciog  top- 
poMd  to  ka««  coMiMid  rerMoriy  of 
Ikon  of  bMboodrj  o«lj,  tbeogb 
ekaagod  ia  procoai  of  tioto  lo  ■  pocvai- 
tj  rtot ;  vido  Co.  iJM,  bjr  Harg  06  a, 
D.  ( I )  i  Wright'*  Tea.  144.  Oa  tka 
olkar  kaad,  lUi  lam  is  ooMUmd  by 
SoaMar  aad  Bhcfc^aaa  as  origiMtiaf 
ia  Iba  Saaaa  Mr,  wluek  HfMlad  a  fraa« 
Mm  oi  priviloga,  aapadally  om  af  ja* 


by  th*  graalprivi* 
hif*  of  6Md  tad  aaeartaiaad  tarrieM ; 
rid*  2  BL  Coai.  p.  M.  TW  opiaioo 
of  Braciaa,  at  oaa  of  tb*  aarliaot  a»> 
tbaritiaa  a«  tba  Hb^aet,  woald  ba 
•atitlad  to  float  «i«i|bt  ««fa  it  aMra 
dKidwlly  •MfimmL  "  Dki  fwMrM 
Mr«f  laM  •  MM*,  «|  tmdt  ttmmtm  M»> 
mmmmi,  —  futd  dtpmfti  $mmt,  at  oMt* 
VOL.  I. 


tiir,  CoafiMMMd*  md  mllmram.  H  fvo- 
rum  ctultfdM  tt  maritaii*  ad  pfwpta* 
fnlarM  f0rtml*$  jmn  mMguimU  ptrti- 
Mbaol."— Bract,  c.  36.  Tbia  loaoa, 
tboof b  MOicwbat  doobifuliy,  towarda 
tbe  derivatioo  fiom  lb«  plough  ;  bat 
ID  aootber  part  of  bit  work  bo  applioa 
$0emgimm  io  a  way  whirb  lands  atrangly 
to  mark  iu  identity  witb  priwiUgtd  !•• 
murt,  and  piivilegad  as  beiaf  oartejn 
ia  iu  aenricas ;  CxsAardiatiBfaiabiaf 
batipsao  UAorvM  isaMisaf  sad  tiU 
Immgkm,  aad  statia|  tbat  wUlmtagium 
m  aitbar  pnnMi  or  prM/if  tetvai,  sad 
tbst  ia  Mfln^tea  pHmM  tbe  tcasat's 
sar? i«as  sra  aaeartaio  at  well  as  baaa, 
ka  says  Umi  ika  aibor  kiad  (vis.  wtlU' 
mfimm  pritihgimtnm)  h  rsOad  wiUm» 
niMi  MMfiem,  and  tbat  tbe  aanrleas, 
tboagb  baas,  srs  csilain  and  delami- 
aaia{  vide  sap.  176.  AiioMnMnni, 
it  aMy  ba  rsasiksd  tbst  ibay  sra  (rs> 
qaaally  aiaatlsasd  ia  Doaaad^y  Book ; 
aad  ia  llallaa'a  Mid.  Ages  (vel.  ii. 
p.  SM,  481.  7tb  adit.)  ibey  sra  s«p> 
passJ  la  bava  baaa  daiivad  fiaaa  tka 
.O 
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But,  as  formerly  shown  on  the  authority  of  Bracton  (i), 
Qsocage  is  of  two  sorts :  /ree-socage,  where  the  services  are 
not  only  certain  but  honourable ;  and  ri//«tit-socage,  where 
the  services,  though  certain,  are  of  a  baser  nature.  Such 
as  hold  by  the  former  tenure  are  called  in  Glanvil  (J),  and 
other  subsequent  authors,  by  the  name  of  liberi  sohemannif 
or  tenants  in  free  socage.  Of  this  tenure  we  are  now  to 
speak  ;  and  this,  both  in  the  nature  of  its  service,  and  the 
fruits  and  consequences  appertaining  thereto,  was  always 
by  much  the  most  free  and  independent  species  of  any.]] 
It  was  of  a  strongly  feudal  character  indeed,  being  created 
by  words  of  pure  donation  and  livery  of  seisin,  and  in- 
variably attended  with  the  obligation  of  fealty  at  the  least, 
(even  where  no  other  service  was  rendered,)  and  with  all 
the  ordinary  feudal  incidents.  Yet  it  fell  far  short  upon 
the  whole  of  the  severity  of  the  tenure  in  chivalry,  and 
this  not  only  as  being  certain  in  its  services,  but  also  as 
being  comparatively  mild  in  some  of  its  fruits  and  conse- 
quences. This  will  manifestly  appear  by  the  following 
enumeration  of  them. 

Ql.  The  tenure  in  socage  was  subject,  of  common  right, 
to  aids  for  knighting  the  son  and  marrying  the  eldest 
daughter  (At) :  which  were  fixed  by  the  statute  Westm.  1, 
c.  36,  at  20s.  for  every  20/.  per  annum  so  held  ;  as  in 
knight-service.  These  aids,  as  in  tenure  by  chivalry,  were 
originally  mere  benevolences,  though  afterwards  claimed 
as  matter  of  right ;  but  were  all  abolished  by  the  statute 
12Car.  II.(/). 

2.  Relief  is  due  upon  socage  tenure,  as  well  as  upon 
tenure  in  chivalry :  but  the  manner  of  taking  it  is  very 
different.     The  relief  on  a  knight's  fee  was   5/.,   or  one 

snperior  clau  of  Anglo-SaioD  eeortt.  "  nanU,  or  English  yeomaorj." 

It  is  stated,  however,  that  they  were  (i)  Vide  sup.  p.  175. 

perfectly  exempt  from  all  marks  of  vil*  0°)  L.  7,  c.  3. 

lenage,  both  as  to  persons  and  estates ;  (<c)  Co.  Litu  91  a. 

and  they  arc  considered  as  "  the  root  (/)  Vkle  tap.  p.  192. 
**  of  a  Doble  plaot,  the  free  socage  te> 
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[[quarter  of  the  soppoged  value  of  the  land ;  but  a  socage 
relief  is  one  yearns  rent  or  render,  payable  by  the  tenant 
to  the  lord,  be  the  same  either  great  or  small  (m);  and 
therefore  Bracton  (a)  will  not  allow  this  to  be  properly  a 
relief,  but  ^uiedam  prastalio  loco  reiievii  in  recognitionem 
domitd.  So  too  the  statute  28  Edw.  I.  c.  1,  declares  that 
a  free  sokeuian  shall  give  mo  reliefs  but  shall  double  his  rent 
aAer  the  death  of  his  ancestor,  according  to  that  which  he 
bath  used  to  pay  his  lord,  and  shall  not  be  grieved  above 
measure.  Reliefs  in  knight-service  were  only  payable,  if 
the  heir  at  the  death  of  his  ancestor  was  of  full  age ;  but 
in  socage  they  were  due  even  though  the  heir  was  under 
age,  because  the  lord  has  no  wardship  over  him  (o).  The 
statute  of  Charles  II.  reaenres  the  reliefs  incident  to  socage 
teourea ;  and  therefore,  wherever  lands  in  fee  simple  are 
holdeo  by  a  rent,  relief  is  still  due  of  common  right  upon 
the  death  Of  a  tenant  (p). 

3.  Fines  for  alienation  were,  apparently,  due  for  lands 
holden  of  the  king  in  capite  by  socage  tenure,  as  well  as 
in  case  of  tenure  by  knight-senrice ;  for  the  statutes  that 
relate  to  this  point,  and  Sir  Edward  Ck>ke's  comment  on 
them  (9),  speak  generally  of  all  tenants  in  capite,  without 
making  any  distinction ;  but  now  all  fines  for  alienation 
of  lands  holdoi  m  eapite  are  demolished  by  the  statute  of 
Charleall. 

4.  Eflcbeat  and  forfeiture  are  equally  incident  to  tenure 
in  toeage,  aa  they  were  to  tenure  by  knight-aervice.]]  But 
by  the  efiect  of  late  atatutea,  which  we  shall  have  occasion 
to  notiee  more  particularly  hereafter,  the  effect  of  the  law 
of  escheat  for  felony  is  now  in  every  description  of  tenure 
matorially  mitigalad  (r). 

[[6.  Primer  teiain  was  incklent  to  the  king's  socage 
tamots  ia  capite,  as  well  as  to  thoae  by  knight-senrice  («). 

(■)LiiU».lM.  (f )  C«.  Uu.  4a  • ;  9  ImI.  86,  06. 

(«)  L.  1,  e.  97,  t.  8.  07. 

(•)Un«.lt7.  (r)  64GM.9.e.l46i  S&4W0I. 

ip)  fntmn  9.  BMib.  t U*.  146i      4.  c  106.  •.  10. 
vUs  C*.  liti.  by  H*ff.  Mt.  a.  (t).  (1)  Co.  litt.  H  s. 

02 
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[[But  primer  seisins  are,  among  the  other  feudal  burthens, 
entirely  aboliiihed  by  the  statute  of  Charles  II. 

6.  Wardship  is  also  incident  to  tenure  in  socage ;  but 
of  a  nature  very  different  from  that  incident  to  knight- 
service.  For  if  the  inheritance  descend  to  an  infant  under 
fourteen,  the  wardship  of  him  does  not,  nor  ever  did, 
belong  to  the  lord  of  the  fee ;  because,  in  this  tenure,  no 
military  or  other  personal  service  being  required,  there  was 
no  occasion  for  the  lord  to  take  the  profits,  in  order  to 
provide  a  proper  substitute  for  his  infant  tenant ;  but  his 
Dearest  relation  (to  whom  the  inheritance  cannotdescend  (0 ) 
was  to  be  his  guardian  in  socage,  and  have  the  custody  of 
his  land  and  body  till  he  arrives  at  the  age  of  fourteen. 
At  fourteen  this  wurdghip  in  socage  ceases ;  and  the  heir 
may  oust  the  guardian,  and  call  him  to  account  fur  the 
rents  and  profits  (k)  :  for  at  this  age  the  law  supposes  him 
capable  of  choosing  a  guardian  for  himself.  It  was  in  this 
particular  of  wardship,  as  in  abo  that  of  marriage,  and  in 
the  certainty  of  the  render  or  service,  that  the  socage 
tenures  had  so  much  the  advantage  of  the  military  ones. 
But  as  the  wardship  ceased  at  fourteen,  there  was  this 
disadvantage  attending  it :  that  young  heirs,  being  lefl  at 
so  tender  an  age  to  choose  their  own  guardians  till  twenty- 
one,  might  make  an  improvident  choice.  Therefore,  when 
almost  all  the  lands  in  the  kingdom  were  turned  into 
socage  tenures,  the  same  statute,  12  Car.  II.  c.  24,  enacted 
that  it  should  be  in  the  power  of  any  father  by  will  to 
appoint  a  guardian,  till  his  child  should  attain  the  age  of 
twenty-one  (x).  And  if  no  such  appointment  be  made, 
the  Court  of  Chancery  will  frequently  interpose,  and  name 
a  guardian,  to  prevent  an  infant  heir  from  iuiprovidently 
exposing  himself  to  ruin  (y). 

7.  Marriage,  or  the  valor  maritaffii,  was  not  in  >(»cag( 

(I)  Vide  Co.  Liu.  by  Harg.  88  b.  (x)  Vid«  Co.  LiU.  by  Harg.  88  b. 

n.(6).  D.(15). 

(m)  Liu.  s.  123  i  Co.  U\U  89  a.  (y)  Ibid.  n.  ( 16). 
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[[tenure  any  perquisite  or  advantage  to  the  guardian,  but 
rather  the  rererBe.  For  if  the  guardian  married  his  ward 
under  the  age  of  fourteen,  he  was  bound  to  account  to  the 
ward  for  the  ralue  of  the  marriage,  even  though  he  took 
nothing  for  it,  unless  he  married  him  to  advantage  (:). 
For  the  law  made  them  account,  not  only  for  what  they 
fiid,  but  also  for  what  they  mightf  receive  on  the  infant's 
behalf ;  lest  by  some  collusion  the  guardian  should  have 
received  the  value  and  not  brought  it  to  account :  but  the 
statute  having  destroyed  all  values  of  marriages,  this  doc- 
trine of  course  hath  ceased  with  them.  At  fourteen  years 
of  age  the  ward  might  have  disposed  of  himself  in  mar- 
riage, without  any  consent  of  his  guardian,  till  the  act  for 
preventing  clandestine  marriages.]] 

8.  In  free  socage  tenure,  a  tenant  enjoyed  the  same 
riirht  of  aliening  his  lands  as  in  tenure  by  knight-ser- 
vice (a). 

9.  And  the  law  of  inheritance  was  the  same  in  the  one 
description  of  tenure  as  in  the  other  {b). 

Soch  was  the  tenure  in  free  socage ;  being  that  under 
which  the  bulk  of  real  property  is  holden  at  the  present 
'  i'i  which  is  now  better  known  by  its  modern  deno- 

i  I  of  freehold  c).     But  this  tenure,  which  we  have 

hitherto  discussed  only  in  its  proper  and  ordinary  shape, 
also  comprised  some  particular  varieties,  viz.  petit  Mer^ 
jeanhf,  ttmtre  in  burgage  and  gavelkind. 

We  may  remember  that  grand  setjeamty  was  a  variety 

(•)  Lift  1. 133.  BMrlj  iaadttjaalc  to  MprtM  Utt  ptr* 

(«)  VM*  tap.  p.  187.    TIm  Maut      liedtr  kind  of  lM«f*;  it  it  «ru  ia> 


i«  MCBg*  Mifbt.  bj  tb*  tm»am  •#     dMbfiMlj  sppiirabl*  both  to  kaifbi- 
partkalar  pkraa,  aha  daviw  bjr      Mrvlea  aad  le  (im  taraga.  aad  acoard* 


•UL  Ca.Litt.^Hafg.  lMb.a.(l).      laflytvalad  ftaai  Lord  Coba  ibat  U 
(h)  Unm  vaa  aatkMly  bowa»ar  a      waa  aalj  aaad  la  aipraM  tbai  iba 


tiaw  wbaa  tacafa  laada  innniti  to  baldiaf  waa  aol  baaa ;  Ca.  Liu.  94  a ; 

«'( iba  taaa.    I1«W,  GUav.  1. 7.  a.  9  ;  bal  at  by  tha  abalWaa  af  kai|b|.aM» 

lUla.  C.  L  11;  Mp.  p.l«7.p<M«.p.  vica.  Aaa  aaeafa  baa  baaoaw  tba  aaly 

Ml.  ftaa  lay  tmam,  ftaabold  la  aa»  lakaa 

(«)  It  any  ba  wartb  wbila  la  !••  a*  aqaltakal  wiib  fraa  tocafo. 
■art,  ibal  Iba  lana  frmktU  vaa  for> 
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of  the  tenure  in  chivalry,  ioToIving  honorary  Mervicet  oo 
the  king's  person,  such  as  carrying  his  sword  or  banner ; 
and  that  these  services  are  still  reserved  by  the  statute  12 
Car.  II.  c.  24,  though  the  tenure,  in  other  respects,  is 
converted  into  free  socage.  QNow  petit  serjeanty  bears  a 
great  resemblance  to  grand  seijeanty ;  for  as  the  one  is  a 
personal  service,  so  the  other  is  a  rent  or  render,  both 
tending  to  some  purpose  relative  to  the  king's  person  {d). 
Petit  serjeanty,  as  defined  by  Littleton  (e),  consists  in 
holding  lands  of  the  king  by  the  service  of  rendering  to 
him  annually  some  small  implement  of  war,  as  a  bow,  a 
sword,  a  lance,  an  arrow  or  the  like.]]  The  services  being 
free  and  certain,  it  is  in  all  respects  free  socage  (/),  though 
[[being  held  of  the  king,  it  is  byway  of  eminence  dignified 
with  the  title  o(  parvum  servitium  regis,  or  petit  serjeanty. 
And  Magna  Carta  respected  it  in  this  light,  when  it 
enacted  ( g),  that  no  wardship  of  the  lands  or  body  should 
be  claimed  by  the  king,  in  virtue  of  a  tenure  by  petit  ser- 
jeanty. 

Tenure  in  burgage  is  described  by  Glanvil(A),  and  is 
expressly  said  by  Littleton  (t),  to  be  but  tenure  in  socage  : 
and  it  is  where  the  king  or  other  person  is  lord  of  an 
antient  borough,  in  which  the  tenements  are  held  by  a 
rent  certain  {k).  It  is  indeed  only  a  kind  of  town  socage ; 
as  common  socage,  by  which  other  lands  are  holden,  is 
usually  of  a  rural  nature.]]  Many  of  these  tenements  so 
held  in  antient  burgage  are  subject  to  a  great  variety  of 
customs :  Qhe  principal  and  most  remarkable  of  which  is 
that  called  Borough-English,  so  named  in  contradistinc- 
tion as  it  were  to  the  Norman  customs,  and  which  is 
taken  notice  of  by  Glanvil(/),  and  by  Littleton  (m) ;  viz. 
that  the  youngest  son,  and  not  the  eldest,  succeeds  to  the 

(d)  Co.  Utt.  107  a,  108  b.  (t)  8.  162 

(•)  S.  159.  (ft)  Litt.  ■.  162.  163. 

(/)  Wrifht'8  Teoarts.  160.  (0  Lib.  7,  c.  3. 

U)  C«p  27.  (*)S.165. 

(*>  Lib.  7.  r.  3. 
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Qborgmge  teaanant  on  the  death  of  hit  father  (n).  For 
whieh  Uttleton  (o)  gives  thb  reMon ;  became  the  younger 
•on,  by  reason  of  his  tender  age,  is  not  so  capable  as  the 
rest  of  hb  brethren  to  help  himself.  Other  authors  (p) 
have  indeed  given  a  much  stranger  reason  for  this  custom, 
aa  if  the  lord  of  the  fee  had  antiently  a  right  of  concu- 
binage with  his  tenant's  wife  on  her  wedding  night ;  and 
that  therefore  the  tenement  descended  not  to  the  eldest 
bat  the  youngest  son ;  who  was  more  certainly  the  off- 
spring of  the  tenant.  But  it  is  not  known  that  ever  this 
ciwlom  prevailed  in  England,  though  it  certainly  did  in 
Scotland  (under  the  name  of  mercheta  or  tmtrcheta\  till 
abolished  by  Malcolm  111.(9).  ^"^  perhaps  a  more  ra- 
tional account  than  either  may  be  fetched  (though  at  a  suf- 
ficient distance)  from  the  practice  of  the  Tartars;  among 
whom,  according  to  Father  Duhalde,  this  custom  of  de- 
scent to  the  youngest  son  also  prevails.  That  nation  is 
compoMd  totally  of  shepherds  and  herdsmen;  and  the 
dder  ■ons,  as  soon  as  they  are  capable  of  leading  a  pas- 
toral life,  migrate  from  their  father  with  a  certain  allot- 
ment of  cattle;  and  go  to  seek  a  new  habitation.  The 
yoaogest  son,  therefore,  who  continues  latest  with  the 
father,  is  naturally  the  heir  of  bis  house,  the  rest  being 
already  provided  for.  And  thus  we  find  that  among  many 
other  northern  nations,  it  was  the  custom  for  all  the  sons 
bat  one  to  migrate  from  the  father,  which  one  became 

(■)  **TIm  emoM  af  BovMfl^^'      "  iModwn.  tod  oikar  ■*!•  collals* 
"  ttrfi  pittik  b  Mfwtl  dtii*.  •Bd      "  nb.''...."TWcarto««fB««^^ 


boiMfiH,  Md  diMfktft,  oT      ••  Eafliali  go««nN  tW  Amtmt  oT 
MMHw«rkn<fM>Mmd|<iittot»»      "  pyWM  had  is  wkw 


l>Mt.  is  dMhfil  yitt  «y  th>  Mf-      TM«d  R«d  Praptrty  iUpart  p.  S. 
d«i».    TIm  had  M  Md  ia  wc^t.      E(  vide,  m  to  BMo«f  b-Cof  luk.  Ymt 


"  bM  MCwdiDf  10  Um  otMmm  h  ds.  B««k.  30  Hm.  6,  10 ;  Co.  titt.  by 

**  Kooda  to  ibo  Jim  ft  M*.  la  tt*  Uarg.  10  a.  a.  (9),  a.  (4). 

••  dwioo  of  all  iba  oUmt  ebildfM  oT  (•)  8.  11 1  i   at  vida  8  Edw.   4. 

**  tba  panoa  dytBg  witad.    la  mm  c.  It. 

*  pbow.  ibia  paaaliti  rata  af  dncsM  ( |>)  >  Mod.  Rap.  Piaf. 

'»  to  aaslaad  la  tba  csw  af  iblMiM  t  (f)  Sal.  titof  lloo.  1. 1.  47  ;  Rcf. 

••  is  atbva,  ifca  chImi  irtuJi  la  Mag.  L  4, c  tl. 
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[[hit  heir  (r).  So  possibly  this  custom,  wherever  it  pre- 
vails, may  be  the  remnant  of  that  pastoral  state  of  our 
British  and  German  ancestors,  which  Ccesar  and  Tacitus 
describe.  Other  special  customs  there  are  in  different 
burgage  tenures;  as  that  in  some  the  wife  shall  be  en- 
dowed of  all  her  husband's  tenements  («) ;  and  not  of  the 
third  part  only,  as  at  the  common  law  ;  and  that  in  others 
a  man  might  dispose  of  his  tenements  by  will  (t),  which  in 
general  was  not  permitted  after  the  conquest,  till  the  reign 
of  Henry  the  Eighth ;  though  in  the  Saxon  times  it  was 
allowable  iu).'2 

Gavelkind  {x)  occurs  as  of  common  right  in  the  county  of 
Kent,  almost  the  whole  of  which  is  subject  to  this  tenure. 
It  is  universally  known  that  the  Kentish  men  obtained 
concessions  from  the  conqueror,  by  the  effect  of  which  they 
were  permitted  to  retain  their  antient  liberties.  QAnd  as  it 
is  principally  here  that  we  meet  with  the  custom  of  gavel- 
kind, (though  it  was  and  is  to  be  found  in  some  other 
parts  of  the  kingdom  (y),)  we  may  fairly  conclude  that 
this  was  a  part  of  those  liberties ;  agreeably  to  Mr.  Sel- 
den's  opinion,  that  gavelkind,  before  the  Norman  con- 
quest, was  the  general  custom  of  the  realm  («).  The  dis- 
tinguishing properties  of  this  tenure  are  various  :  some  of 
the  principal  are  these:  1.  The  tenant  is  of  age  sufficient 
to  aliene  his  estate  by  feoffment  at  the  age  of  fifteen  (a). 
2.  The  estate  does  not  escheat  in  case  of  an  attainder  for 

(r)  "  PaUr  eunctos  Jilios  odultoi  a  custom  pievailt  ever  almost  the  whole 

14  ptll4bat,prtltrunum,qutmh4trtdem  of  the  county  of  Kent,  and  in  i  quali* 

$uijurUrtlinqu€bat." — VValsiog.  Upo-  fled   maoner  over  copyhold  land*   in 

digm.  Neust.  c.  1.  various  paits  of  the  kiogdom. —  iKir.i 

(i)  Lttt.  s.  166.  Real  Properly  Report,  p.  6 

(l)  S.  167.  (t)  "  In  tot4>  regno,  ante  u-xo  hh- 

(k)  Wright's  Tenures,  172.  vtnium^requtnttluntata/uit :  po$tea 

(r)^As    to    gavelkind,  vide    Year  rtttrit  adempta,  ttd  privatit  quoniH' 

Book.  36j  lien.  6,  20  ;  St.  17  Ed.  2,  dum    loeorum    eontuetudinibta    alibi 

St.  1,  c.  16;  32   lien.  8,  c.  29  ;  Co.  pottea  regtrminatu:    Cantianis  lolum 

L'HU  HO  a;  Robinson  on  Gavelkind.  inUgra  tt  inviolata  remantU." — Ana- 

(y)  Stat.  32  Hen.  8,  c.29  ;  Kitcb.  lect.  i.  2.c.  7. 

ofCouiU.OOOi  Co.  Litl.  I40a.  This  (•)  Lamb.  Perarob.  614. 
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[[felony ;  their  maxim  bang,  **  the  father  to  the  bough,  the 
•on  to  the  plough"  (b).  3.  In  most  places  he  had  a  power 
of  devising  lands  by  will,  before  the  statute]]  authorizing 
the  devise  of  lands  (c)  generally  Qwas  made  (d).  4.  The 
lands  descend,  not  to  the  eldest,  youngest,  or  any  one  son 
oDly,  but  to  all  the  sons  together  («),  which  was  indeed 
antiently  the  moat  usoal  course  of  descent  all  over  Eng- 
land(y),  though  in  particular  places  particular  customs 
prevailed.  These,  among  other  properties,  distinguished 
this  tenure  in  a  most  remarkable  manner :  and  yet  it  is 
said  to  be  only  a  species  of  a  socage  tenure,  modified  by 
the  custom  of  the  country ;  the  lands  being  holden  by  suit 
of  court  and  fealty,  which  is  a  service  in  its  nature  cer- 
tain (y).  Wherefore,  by  a  charter  of  King  John()l),  Hu- 
bert, Archbishop  of  Canterbury,  was  authorized  to  exchange 
the  gavelkind  tenures  holden  of  the  see  of  Canterbury  into 
tenures  by  knight-service;  and  by  statute  31  Henry  V'lII. 
c  3,  for  disgavelling  the  lands  of  divers  lords  and  gen- 
tlemen in  the  county  of  Kent,  they  are  directed  to  be 
detoeodible  for  the  future  like  other  latuls  wkiek  were  never 
koUem  bjf  service  ofMocage.^ 

III.  From  the  tenure  of  villenage  (pure  and  privileged, 
as  described  by  Bracton),(t)  sprang  our  present  copyhold 
tenure;  Qin  order  to  obtain  a  clear  idea  of  which,  it  will 
be  previously  Decenary  to  take  a  short  view  of  the  original 
and  nature  of  wutmort. 

Manors  are  in  substance  as  antient  as  the  Saxon  con- 
stitution, though  perhapa  differing  a  little,  in  some  imma- 
terial circumataocea,  from  those  that  exist  at  this  day  {k) : 
just  as  we  obaerved  of  feuds,  that  they  were  partly  known 
to  our  ancestors,  even  before  the  Norman  conquest]]     It 

(»)  Umh.  6M.  («)  LkL  1. 110. 

(e)TW8MMorWill«.32ll«u8.  (/)  Gluvfl.  17.6.3}  Hdt.CL. 

by  wfckli  ik9  ftmm  tl  <«y Wf  ha4»  r.  II. 

is  gsMial  WM  r«f«Ui«l.  priof  i«  tit  (g)  WrifM't  TMvm.  %\  I. 

rMKlM4i.or7WUl.4al  Vicl.e.M.  (*)  Spda.  CW.  V*c  U«.  SftS. 

(4)    r.  N.  U.  IWi    UmJv  ».  (0  Vy«M^p.l76. 

IkoeU,  Ci«.  Car.  Ml.  (Kt  Co.  Caf.  t.  3  ^  10. 


202     OK.  II.   HIOHTS  OP  PROPBRTY. — PARTI.   TllllfOt  BBAL. 

is  from  the  Normans,  however,  that  we  derive  the  particu- 
lar form  of  manors  with  which  we  are  conversant  at  pre> 
8ent(/);  and  among  these,  a  manor  {manerium)  {m)  seems 
to  have  been  originally  a  district  of  ground  held  by  a  lord 
or  great  personage,  who  kept  to  himself  such  parts  of  it 
as  were  necessary  for  his  own  use,  which  were  call(*d 
terra  dominicaUSf  or  demestu  lands  (being  those  of  the 
dominus  manerii),  and  distributed  the  rest  to  freehold 
tenants,  to  be  held  of  him  in  perpetuity  («).  Of  the  de- 
mesne lands,  again,  part  was  retained  in  the  actual  occu- 
pation of  the  lord,  for  the  purposes  of  his  family ;  other 
portions  were  held  in  villenage  (o),  of  which  we  shall  pre- 
sently speak  more  at  large;  and  [[the  residue,  being  un- 
cultivated, was  termed  the  lord's  waste  and  served  for 
public  roads,  and  for  common  of  pasture  to  the  lord  and 
his  tenants.  Manors  were  formerly  called  baronies,  as 
they  still  are  lordships ;  and  each  lord  or  baron  was  em- 
powered to  hold  a  domestic  court,  called  the  court-baron, 
for  redressing  misdemeanors  and  nuisances  within  the 
manor,  and  for  settling  disputes  of  property  among  the 
tenants.]]  If  several  of  these  manors  were  held  (as  was 
frequently  the  case)  under  one  great  baron,  or  lord  para- 
mount, his  seigniory  over  them  was  termed  an  honor  {p). 

(I)  Co.  Cop.  u  10.  kmbtt  md  wmnmm  tumm — dieitur  tiam 

(m)  Lord  Coke  (Cop.  s.  31)  >ag-  domiiiicMM  vMtnagium  ifuod  Iradilur 

getts  two  derivationt  of  this  term  :  a  viUan'n"  &c. — Bracton,  as  cited  Co. 

manendi,  because  the  owner  of  the  Cop.  a.  12.    "  Ett  auUm  dominieum 

Bwoor    usually   resided    there;    and  profrii  ttrra  ad  meniam  m$$igiuita,  *t 

tnm  ■miin.  in  Freocb,  to  guide,  the  titUmagium  quod  traditur  tilUni*  ad 

tcoanta  being  under  the  lord's  guid-  ticolendum." — Fleta.asciled,  ib.  And 

ance  and  direction.     He  gives  the  pre-  Lord  Coke  expresses  bia  aascDt  to  thia 

ference  to  the  latter  etymology.  doctrine,  that  in  stiictoess  the  demeane 

(n)  Lord  Coke  says  that  a  perfect  comprised  the  lands  held  in  viileoage, 

manor  cannot  subsist  without  a  perfect  though  popularly  it  signified  only  what 

tenure,  which  be  afterwards  explains  be  kept  in   his  own  bauds,  whether 

u  a  tenure  between  very  lord  and  very  waste  or  cultivated.— Co.  Cop.  s.  14  ; 

tenant  in  fee.  Co.  Cop.  s.  31  ;  etvide  et  vide  Attorney  General  v.  Parsons, 

per  Lord  Kenyoo,  Glover  r.  Lane,  3  2  Tyr.  223. 

T.  R.  447  ;  Attorney-General  c.  Par-  (p)  2  Bl.  Com.  p  91 ;  vide  Co.  LiM. 

aoos.  2  Tyiw.  223.  by  Harg.   108  a,  n.  (4).     It  is  said 

(o)  "  Daminicmm  dieittir  quod  quu  that  there  are  eighty  honors  in  Kng> 
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The  villenage  to  which  we  have  referred  Qwas  a  speciet 
of  tennre  neither  strictly  feudal,  Norman,  or  Saxon,  but 
mixed  and  compounded  of  them  all  (7) ;  and  which  also, 
on  account  of  the  heriots  that  usually  attend  it,  may  seem 
to  have  somewhat  Danish  in  its  composition.  Under  the 
Saxon  government  there  were,  as  Sir  William  Temple 
speaks  (r),  a  sort  of  people  in  a  condition  of  downright 
serritude,  used  and  employed  in  the  most  servile  works, 
and  belonging,  both  they,  their  children,  and  efi'ects,  to 
the  lord  of  the  soil,  like  the  rest  of  the  cattle  or  stock 
upon  iU  These  seem  to  have  been  those  who  held  what 
was  called  the  folk-lsnd,  from  which  they  were  removable 
at  the  lord's  pleasure.  On  the  arrival  of  the  Normans  here, 
it  seems* not  improbable  that  they,  who  were  strangers  to 
any  other  than  a  feudal  state,  might  give  some  sparks  of 
enfranchisement  to  such  wretched  persons  as  fell  to  their 
share,  by  admitting  them,  as  well  as  others,  to  the  oath 
of  fealty,  which  conferred  a  right  of  protection,  and  raised 
the  tenant  to  a  kind  of  estate  superior  to  downright  slavery, 
but  inferior  to  every  other  condition  («).  This  they  called 
TiUenage,  and  the  tenants  villeins,  either  from  the  word 
wilU,  or  else,  as  Sir  Edward  Coke  tells  us(<),  d  villa; 
because  they  lived  chiefly  in  villages,  and  were  employed 
in  mstic  works  of  the  most  sordid  kind ;  resembling  the 
Spartan  keloteSf  to  whom  alone  the  culture  of  the  lands 
was  consigned;  their  rugged  masters,  like  our  northern 
ancestors,  esteeming  war  the  only  honourable  employment 
of  mankind. 

These  villeins,  belonging  principally  to  lords  of  manors, 
were  either  villeins  regitrdamtt  that  is,  annexed  to  the 
manor  or  land;  or  else  they  were  in  groUf  or  at  large, 
that  is,  annexed  to  the  penon  of  tlie  lord,  and  transfer- 
able by  deed  from  one  owner  to  another  (a).    They  could 

bad.  Cmi.  Dig.  HMoar,  wktM  tlMy  (•)  Wriflit't  TflMfvi,  317. 

«•  <— wwilwl.  (I)  Co.  liiu  1 16  •. 

(y)  Wriglir*  Tmsth.  tlA.  (•)  Ul.  ».  181. 

(r)  Uirad.  lltM.  Eh*  M. 
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Qnot  leave  their  lord  without  his  permission ;  but  if  they 
ran  away,  or  were  purloined  from  him,  might  be  claimed 
and  recovered  by  action,  like  beasts  or  other  chattels. 
They  held,  indeed,  small  portions  of  land,  by  way  of  sus- 
taining themselves  and  families ;  but  it  was  at  the  mere 
will  of  the  lord,  who  might  dispossess  them  whenever  he 
pleased ;  and  it  was  upon  villein  services,  that  is,  to  carry 
out  dung,  to  hedge  and  ditch  the  lord's  demesnes,  and 
any  other  the  meanest  offices  (x-) :  and  their  services  were 
not  only  base,  but  uncertain  both  as  to  their  time  and 
quantity  (^).  A  villein,  in  short,  was  in  much  the  same 
state  with  us  as  Lord  Molesworth  describes  to  be  that  of 
the  boors  in  Denmark,  and  which  Stiernhook(z)  attri- 
butes also  to  the  traaU  or  slaves  in  Sweden ;  which  con- 
firms the  probability  of  their  being  in  some  degree  monu- 
ments of  the  Danish  tyranny.  A  villein  could  acquire  no 
property,  either  in  lands  or  goods ;  but  if  he  purchased 
either,  the  lord  might  enter  upon  them,  oust  the  villein, 
and  seize  them  to  his  own  use,  unless  he  contrived  to 
dispose  of  them  again  before  the  lord  bad  seized  them ;  for 
the  lord  had  then  lost  his  opportunity  (a). 

In  many  places,  also,  a  fine  was  payable  to  the  lord  if 
the  villein  presumed  to  marry  his  daughter  to  any  one 
without  leave  of  the  lord  (b) ;  and,  by  the  common  law, 
the  lord  might  also  bring  an  action  against  the  husband 
for  damages  in  thus  purloining  bis  property  (c).  For  the 
children  of  villeins  were  also  in  the  same  state  of  bondage 
with  their  parents;  whence  they  were  called  in  Latin 
nativij  which  gave  rise  to  the  female  appellation  of  a 
villein,  who  was  called  a  neife(d).  In  case  of  a  marriage 
between  a  freeman  and  a  neife,  or  a  villein  and  a  free- 
woman,  the  issue  followed  the  condition  of  the  father, 
being  free  if  he  was  free,  and  villein  if  he  was  villein ; 

(z)  Liu.  t.  172.  (6)  Co.  Liu.  140  a. 

(y)  BractoD,  1.  4,  tr.  I.  c.  28.  (e)  Liu.  «.  202. 

(x)  De  Juie  Sueonura,  I.  2.  c.  4.  (d)  lb.  t.  187. 
(«)  Liu.  I.  177. 
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[[contrary  to  the  maxim  of  the  ciril  law,  that  partus  scquitur 
vemirmm.    But  no  baatard  could  be  born  m,  because, 

by  anotber  maxim  of  our  law,  he  is  nuti  ^  us;  and  as 
be  could  gain  nothing  by  inheritance,  it  were  hard  that 
be  ahoold  tote  his  natural  freedom  by  it(c).  The  law, 
however,  protected  the  persons  of  villeins,  as  the  king's 
subjects,  against  atrocious  injuries  of  the  lord ;  for  he 
might  not  kill  or  maim  his  yi I lein  (/),]]  without  being 
subject  to  indictment  at  the  king's  suit  (g). 

QVilleina  might  be  enfranchised  by  manumission,  which 
is  either  express  or  implied :  express,  as  where  a  man 
granted  to  the  ?illein  a  deed  of  manumission  {h) ;  implied, 
as  where  a  man  bound  himself  in  a  bond  to  his  villein  for 
a  sum  of  money,  granted  biro  an  annuity  by  deed,  or  gave 
him  an  estate  in  fee,  for  life  or  years  (t);  for  this  was 
dealing  with  his  villein  on  the  footing  of  a  freeman ;  it 
was,  in  some  of  the  instances,  giving  him  an  action  against 
Ir  '  '.  and  in  others  vesting  in  him  an  ownership  en- 
i  'insistent  with  his  former  state  of  bondage.     So 

also,  if  the  lord  brought  an  action  against  his  villein,  this 
enfranchised  him  (k) ;  for,  as  the  lord  might  have  a  short 
remedy  against  his  villein,  by  seizing  his  goods  (which 
WM  more  than  equivalent  to  any  damages  he  could  re- 
cover), the  law,  which  is  always  ready  to  catch  at  any- 
thing in  favour  of  liberty,  presumed  that  by  bringing  this 
action  be  meant  to  set  his  villein  on  the  same  footing 
with  himself,  and  therefore  held  it  an  implied  manumis- 
sion. But,  in  case  the  lord  indicted  him  for  felony,  it 
was  otherwise;  for  the  lord  could  not  inflict  a  capital 
punbhment  on  his  villein,  without  calling  in  the  assistance 
of  the  law. 

(•)  Lht.  %,  1S7.  1S8.  wkirb  b«  coold  brisf  to  actiott  tfmiMt 

(/)  lb.  ft.  189.  194.     TlM  ftddi-  Um  lord.  WM  wb«o  b«  MMd  u  tMr«. 

•MMl  ■•Mr  «vMck  htn  follew*  ia  imi  Lte.  ft.  119. 191. 194. 

Wlii*Miil.  M  ••  ikt  vOWa'ft  rifhl  (f )  C^>  Lkl.  1Mb. 

•TsrliMitiiMlllMbH.  ia  UwcMt  (h)Ikft.S04. 

•f  Baiiwa.tftaMaeeataw  (vHfeCala-  (OS'tKM.ft.«. 

ridfi**  BhdMlnft).     h  I.  cUi  rrwa  (k)  ».Mt. 

LinhMs  tWl  timm  ikt  wtly  cam.  la 
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[[Villeins,  by  these  and  many  other  means,  in  proceM  of 
time  gained  considerable  ground  on  their  lords;  and  in 
particular  strengthened  the  tenure  of  their  estates  to  that 
degree,  that  they  came  to  have  in  them  an  interest  in 
many  places  full  as  good,  in  others  better,  than  their 
lords.  For  the  good-nature  and  benevolence  of  many 
lords  of  manors  having,  time  out  of  mind,  |)ermitted  their 
villeins  and  their  children  to  enjoy  their  possessions  with- 
out interruption,  in  a  regular  course  of  descent,  the  com- 
mon law,  of  which  custom  is  the  life,  now  gave  them  title 
to  prescribe  against  their  lords,  and,  on  performance  of 
the  same  services,  to  hold  their  lands  in  spite  of  any  deter- 
mination of  the  lord's  will.  For,  though  in  general  they 
were  still  said  to  hold  their  estates  at  the  will  of  the  lord, 
yet  it  is  such  a  will  as  is  agreeable  to  the  custom  of  the 
manor ;  which  customs  were  preserved  and  evidenced  by 
the  rolls  of  the  several  manor  courts  in  which  they  are 
entered,  or  kept  on  foot  by  the  constant  imntemorial  usage 
of  the  several  manors  in  which  the  lands  lie.  And,  as 
such  tenants  had  nothing  to  show  for  their  estates  but 
these  customs,  and  admissions  in  pursuance  of  them, 
entered  on  those  rolls,  or  the  copies  of  such  entries  wit- 
nessed by  the  steward,  they  now  began  to  be  called 
tenants  hy  copy  of  court-roily  and  their  tenure  itself  a 
copyhold  {I). 

Thus  copyhold  tenures,  as  Sir  Edward  Coke  observes (m), 
although  very  meanly  descended,  yet  come  of  an  antient 
bouse ;  for,  from  what  has  been  premised,  it  appears  that 
copyholders  are  in  truth  no  other  but  villeins  (n);  who,  by 
a  long  series  of  immemorial  encroachments  on  the  lord,  at 
last  established  a  customary  right  to  those  estates  which 

(/)  F.  N.  B.  12.  Lord  Lougbborongb,  whether  the  opi- 

(m)  Cop.  ».  32.  nioD  that  copyholders  sprang  from  rii- 

(n)   Id  confirmaiioD  of  ibii  doc-  leiot  be  well  fouoded  ;  but  it  it  an 

trine,  see  Wright's  Tenures,  214;  F.  opioion  that  rests  on  the  highest  aa- 

N.  B.  12  C  i  3  nee«es's  ilist.  Eog.  tbority,  and  seems  too  firmly  settled  to 

Law,  158,  .312.     In  Astle  c.  Grant,  be  shakeo. 

Doug.  725,  a  doubt  is  expressed  by 
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[[before  were  held  ftbsolntely  at  the  lord's  vvill.]]  By  the 
gnuioml  progreM  of  numumiMioD  also  (either  Tolttntaiy 
or  cooatmctiTe)  the  penomai  conditaoa  of  villena^  waa  at 
laogth  ererywhera  commuted  into  freedom.  At  the  period 
of  the  refoniMUioo  in  religion,  this  change  bad  aheady 
become  ahnoal  complete.  QFor  Sir  Thotnas  Smith  tea- 
tifiea(o)y  that  in  all  his  time  (and  he  waa  secretary  to 
Edward  VI.)  he  never  knew  any  villein  in  gross  through- 
out the  realm ;  and  the  few  villeins  regardant  that  were 
then  remaining  were  such  only  as  had  belonged  to  bishops, 
monaateriea,  or  other  ecclesiastical  corporations,  in  the 
precediBg  times  of  popery  :  for,  he  tells  us,  that  **  the  holy 
"  fathers,  monks,  and  fnars  had  in  their  confessions,  and 
**  specially  in  their  extreme  and  deadly  sickness,  con- 
"  vinced  the  laity  how  dangerous  a  practice  it  was  for  one 
**  Christian  man  to  hold  another  in  bondage :  so  that 
**  temporal  men,  by  little  and  little,  by  reason  of  that 
**  terror  in  their  coosciraces,  were  glad  to  manumit  all 
"  their  villeins.  But  the  said  holy  Others,  with  the 
"  abbots  and  priors,  did  not  in  Uke  sort  by  theirs ;  for 
"  they  also  had  a  scruple  in  conscience  to  impoverish  and 
"  despoil  the  church  so  much,  as  to  manumit  such  as  were 
"  bond  to  their  churches,  or  to  the  manors  which  the 
"  church  had  gotten;  and  so  kept  their  villeins  still."]] 

Even  these  remnants  of  the  antient  slavery,  however, 
did  not  long  survive,  and  the  last  traces  of  it  have  been 
entirely  obliterated  among  us  for  at  least  two  centuries ; 
the  last  claim  of  villeoage  which  we  find  recorded  in  oar 
couru,  being  in  the  fifteenth  year  of  King  James  the 
First  (p).  But  the  aboKtaon  of  the  personal  condition  did 
not  involve  that  of  the  copyhold  tenure,  to  which  it  had 
given  birth ;  and  we  may  remember  (9)  that  thia  t«inre  is 
one  of  thoae  espresaiy  reaerved  by  the  statute  of  Chas.  II. 
In  manors,  therefore,  we  still  find  that  species  of  tenants 

(•)  CmmmmwmHk,  h.  3.  c.  10.  liwy.  St.  Tr.  MS. 

(/)  Pi|  ..  City,   ttoy,  n,   II  (,)  VMaNp.p.t9t. 
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called  copyholders ;  whose  lands,  though  substantially 
their  own  property,  are  nominally  part  of  the  lord's  dc- 
mosnes,  and  are  entered  on  the  rolls  of  the  customary 
court  of  the  manor,  as  holden  at  the  tcill  of  the  lord  ac- 
cording to  the  custom.  And  a  manor  (when  in  its  proper 
and  ))crfect  state)  also  still  comprises  (according  to  its 
antient  constitution)  some  portion  of  freehold  tenants 
holding  of  the  manor  in  perpetuity  (r),  and  a  court  bnron, 
difl'ering  from  the  customary  court  of  the  copyholders 
(though  usually  held  at  the  same  time),  and  of  which  the 
freeholders  are  the  judges  («). 

No  freehold,  it  is  to  be  observed,  can  at  the  present  day 
be  converted  into  copyhold ;  of  which  the  chief  and  most 
obvious  reason  is,  that  the  essence  of  the  latter  tenure 
is  immemorial  custom,  which  can  of  course  have  no  appli- 
cation where  land  is  granted  for  the  first  time  to  be  held 
in  that  manner  (t).  But,  on  the  other  hand,  a  copyhold 
is  capable  of  being  turned  into  freehold,  by  the  lord's  con- 
veying to  the  copyholder  the  freehold  of  tin;  particular 
premises,  or  releasing  to  him  the  seignorial  rights ;  which 
is  called  enfranchisement. 

Copyhold,  like  all  other  tenures,  involves  the  render  of 
services  and  of  fealty,  and  it  is  subject  to  reliefs  of  the 
same  nature  with  those  in  socage,  and  to  escheats.  The 
wardship  in  copyhold  also  resembles  that  in  socage,  for 
the  lord  is  not  guardian  (except  by  special  custom),  but 
the  guardianship  belongs  to  the  next  of  kin  of  the  infant, 
to  whom  the  copyhold  cannot  descend  (u) ;  and  he,  like 
guardian  in  socage,  is  accountable  to  his  ward  for  the 
profits.  But  a  copyholder  cannot  aliene  except  by  sur- 
render to  the  lord,  and  the  alienee  has  no  title  till  the 
lord  admits  him.  Fines,  too,  are  in  general  payable  to 
the  lord  on  alienation,  and  there  are  other  fines  in  the 

(r)  doTerv.Une.  3  T.  R.  447  a;  (m)  2  Watk.  Cop.  101  ;  Co.  Liu. 

Melwiuh'i  rate,  4  Rep.  26  b.  bjr  Harg.  88  b,  n.  (13);  vide  11  G.  4 

(0  Co.  Litt.  58  a  ;  Co.  Cop.  t.  31.  &  1  W.  4,  c.  65. 
(I)  Revellv.JodUrell,  2T.R.424. 
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nature  of  primer  •eiMns.  Qln  some  manors  only  one  of 
tbeae  sorts  can  be  demanded,  in  some  both,  and  in  others 
neither.  They  are  sometimes  arbitrary  and  at  the  will  of 
the  lord,  sometimes  fixed  by  custom ;  but,  even  when  ar- 
bitrary, the  courts  of  law,  in  favour  of  the  liberty  of  the 
copyholders,  have  tied  them  down  to  be  reasonable  in  their 
extent ;  otherwise  they  might  amount  to  a  disherison  of 
the  estate.  No  fine  therefore  is  allowed  to  be  taken  upon 
descents  and  alienatione  (unleea  in  particular  circum> 
stances)  of  more  than  two  years  improved  value  of  the 
estate  (x).  From  this  instance  we  may  judge  of  the  fa- 
vourable disposition  that  the  law  of  England  (which  is  a 
law  of  liberty)  hath  always  shown  to  this  species  of  te- 
nants ;  by  removing,  as  far  as  possible,  every  real  badge 
of  slavery  from  them,  however  some  nominal  ones  may 
continue.  It  suffered  custom  very  early  to  get  the  better 
of  the  express  terms  upon  which  they  held  their  lands ; 
by  declaring  that  the  will  of  the  lord  was  to  be  inter- 
preted by  the  custom  of  the  manor ;  and,  where  no  cus- 
tom has  been  sufliered  to  grow  up  to  the  prejudice  of  the 
lord,  as  in  this  case  of  arbitrary  fines,  the  law  itself  inter- 
poees  with  an  equitable  moderation,  and  will  not  suffer 
the  lord  to  extend  his  power  so  fiu*  as  to  disinherit  the 
tenant]] 

As  for  the  rule  of  descent,  it  is  the  same  (in  the  greatest 
number  of  manors)  with  the  ordinary  rule  in  free  socage 
tenui  i<;h  in  some  it  is  according  to  the  method  in 

gav*  Hid  in  others  according  to  that  in  borough- 

English  (y).  But  an  incident  almost  peculiar  to  copy- 
holds (though  it  sometimes  occurs  in  freehold  lands)  (z) 
ii»  that  of  herioti.  These,  which  are  generally  supposed 
to  be  a  Danish  custom  (a)  (and  of  which  more  will  be 
said  in  a  subsequent  part  of  the  work),  are  a  render  of  the 

(f )  Attic  9.  OfMl,  DMf.  734.  (t )  IbM.  16. 

(f)  11iMRMlP»^jrlt«f.p.l4.  (<.)3BI.C.07. 

vol..  I.  .p 
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best  beast  or  other  article  (as  the  custom  may  be)  to  the 
lord,  on  the  death  of  the  tenant.  If  considered  as  a  relic 
of  villein  tenure,  there  was  originally  less  hardship  in  it, 
when  all  the  goods  and  chattels  belonged  to  the  lord, 
and  he  might  have  seized  them,  even  in  the  villein's  lif - 
time;  but  it  is  now  justly  considered  as  one  of  the  i^  -: 
oppressive  circumstances  which  attend  the  modem  law  of 
tenures. 

The  tenure  that  we  have  been  describing  is  copyhold 
commonly  to  called,  or  tenure  by  copy  of  court  roll,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  manor ; 
which,  as  we  have  seen,  is  lineally  descended  from  the 
antient  one  of  pure  villenage.  In  the  division,  however, 
that  we  formerly  made  of  lay  tenures  {b)  the  term  '  '  / 

is  to  be  understood  in  a  larger  sense,  and  as  im,  ^^ 

(according  to  the  view  sanctioned  by  the  highest  autho- 
rities) (c)  every  customary  tenure  (that  is,  every  tenure 
depending  on  the  particular  custom  of  a  manor),  as  up- 
posed  to  free  socage  or  freehold ;  which  may  now  (since 
the  abolition  of  knight-service)  be  considered  as  the  ge- 
neral or  common  law  tenure  of  the  country  (</).  And 
copyhold  in  this  wider  application  of  the  term,  comprises, 
besides  the  principal  and  common  kind  that  we  have  just 
been  delineating,  two  varieties,  viz.  antient  demesne  and 
customary  freeliold. 

The  first  of  these  seems  to  be  the  same  tenure  as  de- 
scribed by  Bracton  under  the  name  sometimes  of  privi- 
leged villenage,  and  sometimes  of  villein-socage.     This,  he 

{bj  \  lue  supra,  176.  court  roll"— 2  Bl.  C.  101.     £t  vide 

(c)  Th«  tu  12  Car.  2,  c.  24,  sane-  Co.  Cop.  t.  17,  32  ;    Callborpe,  51, 

ttOQS  no  other  Uy  teaures  but  "fret  54  ;  Doe  r.  Hnntio^on,  4  Eut,288; 

mmdevmmoHioettge,"  "  copyhold,"  uad  Doe  v.  Llewellyo,  5  Tyrw.  899;  1 

"frankaimaign,"  (vide  nipra.  192).  Gale.  193  ;  2  C.  M. &  R.  503.  S.  C. 

And  Blackstone  remarks  that  all  lay  (d)  Vide  Wright's  Tea.  138.  139; 

tenures  "are  now  io  efliect  reduced  to  Anthony   Lowe's  case,  9  Rep.  123. 

two  species,  free  tenure  in  commoa  As  to  the  term /retAott/,  vide  supra,  p. 

socage,  and  base  teoare  by  copy  of  197. 
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telb  us  (tf),  is  sodi  ss  has  been  held  of  the  kings  of  Eng- 
land from  the  conquest  downwards;  and  the  tenants 
whevein  "  vUkma  fadmmi  serwitia,  serf  carta  et  deitrwd' 
mata."  And  from  these  circumstances  we  may  collect, 
that  Qwhat  he  here  describes  is  no  other  than  an  exalted 
spedes  of  copyhold,  sabwstmg  at  this  day,  vix.  the  tenure 
in  amiint  demeame ;  and  to  which,  as  partaking  of  the 
baaeneM  of  Tillenage  in  the  nature  of  its  senrices,  and  the 
freedom  of  socage  in  their  certainty,  he  has  therefore  given 
a  name  compounded  out  of  both,  and  calls  it  vUlanum 

Antient  demesne]]  is  a  tenure  existing  in  certain  [[ma- 
nors, which,  dtoogh  now  perhaps  granted  out  to  private 
subjects,  were  actually  in  the  hands  of  the  crown  in  the 
time  of  Edward  the  Confessor,  or  William  the  Conqueror ; 
and  so  appear  to  hare  been  by  the  great  survey  in  the 
Excheqoer  called  Domesday  Book(/).  The  tenants]]  in 
these  manors  of  the  crown  [[were  not  all  of  the  same  order 
or  degree.  Some  of  them,  as  Britton  testifies  (^),  con- 
tinued for  a  long  time  pure  and  absolute  villeins,  depend- 
ent on  the  will  of  the  lord ;  and  those  who  have  succeeded 
them  in  their  tenures  now  differ  from  common  copyholders 
in  only  a  few  points  (k).  Others  were  in  great  measure 
enfranchised  by  the  royal  fitvour;  being  only  bound  in 
lespeet  of  their  lands  to  perform  some  of  the  better  sort 
of  villein  senrices,  but  those  determinate  and  certain ;  as 
to  ploogh  the  king^s  huid  for  so  many  days,  to  mpply  his 
eonrt  with  sadi  a  qoantity  of  provinona,  or  other  staled 
serrioes ;  all  of  which  are  now  changed  into  pecuniary 
ftnts ;  and  in  coonderatioB  htnoj  they  bad  many  immn- 
nities  and  privilegea  granted  to  tliem(i);  as,  to  try  the 
right  of  their  property  in  a  peculiar  court  of  their  own. 


(•J  U  4.  I.  I.  c.  :fi.  X.  ',.      VMk  (f )  C  08. 

Mpn.p.l7A.  (ft)  F.  N.  B.  US. 

(/)  r.ir.&14,l«.  (0  4laikMB. 

r2 
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[[called  a  court  of  antient  demesne  (A),  by  a  peculiar  pro- 
cess denominated  a  writ  of  rujht  close  (/) ;  not  to  pay  toll 
or  taxes  ;  not  to  contribute  to  the  expenses  of  knights  of 
the  shire ;  not  to  be  put  on  juries ;  and  the  like  (m).]] 

Manors  of  antient  demesne  accordingly  comprise,  to 
thu  day,  both  copyholders  in  the  proper  and  common 
sense  of  the  term,  and  also  such  privileged  tenants  as 
above  described  (n),  who  are  alone  properly  called  tenantt 
in  antient  demesne  (o).  As  to  these,  though  their  services, 
like  those  of  pure  villeins,  were  originally  base,  yet  they 
were  distinguished  from  the  latter,  [[for  that  their  services 
were  fixed  and  determinate,  and  that  they  could  not  be 
compelled  (like  pure  villeins)  to  relinquish  these  tenements 
at  the  lord's  will,  or  to  hold  them  against  their  own  :  "  et 
"  ideo"  says  Bracton,  "  dicuntur  liberi."  Britton  also, 
from  such  their  freedom,  calls  them  absolutely  sokemanSf 
and  their  tenure  sokemanries ;  which  he  describes  {p)  to 
be  "  lands  and  tenements,  which  are  not  held  by  knight- 
"  service,  nor  by  grand  serjeanty,  nor  by  petit,  but  by 
"  simple  services ;  being,  as  it  were,  lands  enfranchised 
''  by  the  king  or  his  predecessors  from  their  antient  de- 
"  mesne."  And  the  same  name  is  also  given  them  in 
Fleta  (7).[]  Tenants  in  antient  demesne,  like  common 
copyholders,  require  admittance  by  the  lord  to  perfect  their 
title,  and  hold  according  to  the  custom  of  the  manor; 
though  not  ad  votuntatem  domini  (r). 

Customary  freehold  (the  other  variety  to  which  we 
referred)  exists  in  many  parts  of  the  kingdom.  The 
evidences  of  title  are  to  be  found  (as  in  pure  or  common 
copyhold)  upon  the  court  rolls,  and  the  entries  declare  the 

(fc)  Doe  r.  Roe,  2  Burr.  1046;  Al-  (o)  Third  Real  Property  Rep.  13. 

den's  case,  S  Rep.  105;  3 &  4  Will.  4.  (p)  C.  66. 

c. 74,  ■.  4.  5,  6.  (q)  L.  I,c.8. 

(0  F.  N.  B.  11.  (r)  2  Bl.  C.  101  ;  lemb.  uc.  Co. 

(m)  Ibid.  14.  Cop.  ».  32  ;  ted  vide  Thini  Real  Pro- 

(n)  F.  N.  B.  II  M.,  12  B. ;   Co.  perty  Rep.  p.  13. 
Cop.  a.  32. 
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holding  to  be  according  to  the  custom  of  the  manor ;  but 
it  is  not  said  to  Y>e  «U  the  will  of  the  lord  («).  The  customs 
of  theae  manors  are  subject  to  great  yariety.  But  in  ge- 
neral the  incidents  of  customary  freehold  are  similar  to 
those  of  common  copyhold  (t). 

[[Mention  has  been  hitherto  made  of  lay  tenures  only  ; 
because  there  is  still  behind  one  other  species  of  tenure, 
reserved  by  the  statute  of  Charles  II.,  which  is  of  a  ^iri- 
tmal  !»:Uiiri\  am!  railed  the  teiiiiri'  in  fraiikaliuoign. 

IV.  Teuure  iu  frduhiilmoiyn,  in  libera  eleemosynOf  or 
free  alms,  is  that,  wlu  rcby  a  religious  corporation,  aggre- 
gate or  sole,  holdeth  lands  of  the  donor  to  them  and  their 
successors  for  ever  (a).  The  service  which  they  were 
bound  to  render  for  these  lands  was  not  certainly  defined  : 
but  only  in  general,  to  pray  for  the  souls  of  the  donor  and 
his  heirs,  dead  or  alive  ;  and  therefore  they  did  no  fealty, 
(which  is  incident  to  all  other  services  but  this)  (x),  be- 
cause this  divine  service  was  of  a  higher  and  more  exalted 
nature  (y).  Hiis  is  the  tenure  by  which  almost  all  the 
antient  monasteries  and  religious  houses  held  their  lands  ; 

(i)  Co.  Cop.  •.  33 ;  vide  Third  hu  beeo  nacli  cowtrwiiy  upon  tb« 
RmI  Proptity  lUp.  p.  30.    Thcie  U      qawtiM  wiMUMr  Um  freehold,  io  this 


•he  •  kind  of  coatoourj  wuM  ealUd  dweriptiwi  of  l«B«f«,  io  wind  ia  Um 

Ummmt  right,  tMtd  lo  bo  pocoliar  lo  Um  I— Ml,  or  (u  ia  iIm  cmo  of  eoomoa 

MMk  of  EofUod,  ud  mhkk  blU,  copyhold)  io  ih«  loid;  ie«  Blocksl. 

M«o«lMraMlDaMry«iaaw,«ad*rlho  Law  Trtcu.  Coot,  on  CopjhoM;  2 

|«Mrnl  doM  of  copyhoti.  Uioogb  dio-  Scmoa,  079,  9fd  odil.  nod  ibo  tmm 

tiif  iiliid  fio«  tbo  woo  kkid  by  tMra  eilod ;  nird  lUol  Praportj  lU^ 


mmmj  of  tit  iiBidili.    VUo  Dos  •.  10.    Am  io  ostJMrt  diBwii.  it  io  timt 

Hoatiofioo.  4  Bool.  tM ;  BmivU  «.  tktl  tU  hmkM  is  is  iha  ttaoai ;  S 

I)oid,3Bm,hP^.97%.  laM.  SS6 ;  t  SerivM.  •?•.  (a.)    Tba 

(U  AoiellMMaioof  tbo  low  wilk  ri|te  of  voliof  al  ohalioao  Cw  eova- 


Mopaei  la  ika  ittim  of  eumm»tj  ika.  la  wipnl  of  MpjioM  of  aay 

fiiitnlli  WfciailwlaiootoL7Will.4  ilMcriptina.  h  mm  lagalalrf  by  pori« 

It  1  Vict.  0. 36.  vidt  Tbifd  Rod  Pro*  tivo  oaaetaoM)  SI  OoOb  3,  e.  H  ;  t 

port;  Rop.  p^  33  i  Doo  *.  UowoUya.  WUL  4.  c  46. ».  19. 

6  Tjtw.  aSOt    llodfMa  •.  MmooI.  («)  Lilt. ».  133. 

BPrieo.66e.    Bm  by  tbo  3fd  aodiaa  («)  Ibid.  131. 

of  ibot  Mot.  tbo  poopor  of  dovinaf  ot>  (y)  Ibid.  ISA. 
tMditaattoHiaaarvfmbaU.  Tbova 
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[[and  by  which  the  parochial  clergy,  and  very  many  eccle- 
■iutical  and  eleemosynary  foundations,  hold  them  at  thia 
day  (jr) ;  the  nature  of  the  service  being  upon  the  Refonna> 
tion  altered,  and  made  conformable  to  the  purer  doctrines 
of  the  Church  of  England.  It  was  an  old  Saxon  tenure, 
and  continued  under  the  Norman  revolution,  through  the 
great  respect  that  was  shown  to  religion  and  religious  men 
in  antient  times.  Which  is  also  the  reason  that  tenants 
in  frankalmoign  were  discharged  of  all  other  services, 
except  the  trinoda  necestitas,  of  repairing  the  highways, 
building  castles,  and  repelling  invasions  (a) :  just  as  the 
Druids,  among  the  antient  Britons,  had  omnium  rentm 
immunitatem  (&).  And,  even  at  present,  this  is  a  tenure 
of  a  nature  very  distinct  from  all  others,  being  not  in  the 
least  feudal,  but  merely  spiritual.  For  if  the  service  be 
neglected,  the  law  gives  no  remedy  by  distress  or  other- 
wise to  the  lord  of  whom  the  lands  are  holden,  but 
merely  a  complaint  to  the  ordinary  or  visitor  to  correct 
it  (c).  Wherein  it  materially  difiers  from  what  was  called 
tenure  by  divine  service :  in  which  the  tenants  were  obliged 
to  do  some  special  divine  services  in  certain ;  as  to  sing 
so  many  masses,  to  distribute  such  a  sura  in  alms,  and 
the  like ;  which,  being  expressly  defined  and  prescribed, 
could  with  no  kind  of  propriety  be  called  free  alms ;  espe- 

(s)  Vide  Third  Real  Property  Rep.  firat  tight  appear*  inroatisteDt  with 

p.  7.    That  Uiackatooe  is  correct  in  the  nature  of   frankalmoign,   which 

■tating  thia  as  the  tenure  of  the  paro-  always  implies  a  gift  in  perpttuity  : 

chial  clergy,  is  confirmed  bj  the  lao-  but  the  difficulty  is  removed  by  the 

guage  of  the  auiui  utntm,  the  antient  remark  of  Bracton  (ibid.  c.  2),  "  Mi> 

iMMdy  of  the  parson  for  recovering  of  hil  clamart  pourit  niti  nomint  tecliix 

hit  glebe.  &c.  in  which  the  point  of  <uc  f  Mia  in  eeeUriU  paroek%alibu$  non 

iaqairy  always  was  "  Mtrum  tantum  fit  donatio  ptrwm,  ted  teclttut,"   The 

Urrx  d'i  Ubtn  timmotyna  pertintns  inheritance,   according  to   this  view, 

•d ttilmam ysiw, an Uitum feodum"  residea  oot  in  himself,  but    in    his 

— Bract  1.  3,  tr.  S,  c.  1.    It  is  true  church.     Et  vide  LiU.  s.  646. 

indeed,  that  in  the  case  of  a  parson  (a)  Seld.  Jan.  1,  42. 

the  inheriunce  is  said  to  be  in  abey-  (6)  Ccaar  de  Bell.  Gal.  I.  6,c.  13. 

anee,  and  the  parson  entitled  for  his  (e)  Litt.  a.  136. 
life  only  (vide  post,  223),  and  this  at 
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Qcialiy  as  for  this,  if  unperformed,  the  lord  might  distrain, 
without  any  complaint  to  the  visitor  (d).  All  such  dona- 
tions are  indeed  now  out  of  use ;  for,  since  the  statute  of 
Qwia  emptorett  18  Edward  I.,  none  but  the  king  can  give 
lands  to  be  bolden  by  this  tenure  (e).  So  they  are  only 
mentioned  because  frankalmoign  is  excepted  by  name  in 
the  statute  of  Charles  II.,  and  therefore  subsists  in  many 
instances  at  this  day.]] 

Having  made  these  observations  with  respect  to  tenures 
in  general,  it  may  be  now  proper  to  add,  that  in  pro- 
cnwding  r  '  to  investigate  the  nature  and  properties  of 
oorporea  taments,  we  shall  for  the  present  suppose 

them  held  by  the  ordinary  tenure  of  free  socage,  or  free- 
hold ;  and  the  reader  may  dismiss  the  subject  of  copyhold 
ftom  his  consideration,  till  we  arrive  at  a  later  part  of  the 
tveatise,  when  we  shall  have  occasion  to  devote  a  separate 
chapter  to  the  more  particular  examination  of  property 
holden  by  that  tenure. 

{i)  Lilt. «.  137.  afWrwAfda  remarks)  aoae  may  boid 

(•)  lilt.  ft.  140.     Bj  this  sUtate  io  fnalulmoign,  bat  «f  lb«  gnalv 

■•  wlijlrt  May  giMt  laada  ia  p«p»>  and  bis  beirs,  s.  141 ,  and  tha  «lai« 

Hity  U  kaU  of  kiaaalf }  Md.    Fraa  in  fraokalmoign  is  alwajt  in  p«rp*> 

wUdi  it  ialloin.  that  bom  eaa  gmat  lati;y«— Co.  Liu.  94  b. 
ia  CnwUlaMicBi   for  (as  LiUlMoa 
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CHAPTER  III. 

OF  FREEHOLD  ESTATES  OF  INHERITANCE. 


Thb  next  point  to  be  considered  with  regard  to  corporeal 
hereditaments  is  the  nature  of  the  estates  which  may 
be  had  in  them  (a).  [[An  estate  in  lands  signifies  such 
interest  as  the  tenant  hath  therein;  so  that  if  a  man 
grants  all  his  estate  in  Dale  to  A.  and  his  heirs,  every- 
thing that  he  can  possibly  grant  shall  pass  thereby  (6). 
It  is  called  in  Latin  status ;  it  signifying  the  condition  or 
circumstance  in  which  the  owner  stands  with  regard  to  his 
property.]] 

And  here  it  is  material,  in  the  first  place,  to  remark 
that  some  kind  of  actual  interest  or  ownership  is  implied 
in  the  term ;  for  a  bare  possibility  (such,  for  example,  as 
the  expectation  of  the  eldest  son  of  succeeding,  upon  his 
father's  decease,  to  the  inheritance  of  his  lands)  will  not 
satisfy  the  legal  idea  of  an  estate  (c).  Nor  will  a  mere 
power  amount  to  an  estate :  as  if  a  man  by  will  orders 
his  land  to  be  sold  by  his  executors;  for  they  will  in  such 
case  take  neither  right  nor  title  in  the  land,  but  only  a 
bare  authority  (rf).  But,  on  the  other  hand,  there  are 
various  descriptions  of  actual  interest  to  which  the  term 
applies.    The  leading  distinction  to  which  estates  are  subject 

(•)  Vide  sap.  p.  160.  the  other  a  potsibility  coupled  with  an 

(&)  Co.  Lilt.  345  a.  interett.— Ibid.     The  latter  may  wilh- 

(e)  Jones  v.   Roe.   3  T.   R.  93i  out  impropriety  be  considered  as  an 

Doe  V.  Tomkiosoo,  2  Mau.  &  Sel.  esute  ;  though  it  is  an  estate  in  con* 

170.     There  are  two  kinds  of  possi-  tingency. 

bility  in  law  :— one  a  bare  possibility,  (d)  Co.  Litt.  265  b. 

such  as  that  referrvd  to  in  the  text: 
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is  that  of  Uyal  and  equitabU  estates :  the  first  being  pro- 
periy  cognisable  in  the  courts  of  common  law,  though 
noticed  also  in  the  courts  of  equity  ;  and  the  second  being 
properly  cognizable  in  the  latter  courts,  and  not  even  no- 
ticed, generally  speaking,  in  the  former  (e). 

It  is  of  legal  estate  alone  (which  is  the  original  and 
primary  idea)  that  we  shall  hare  occasion  at  present  to 
speak ;  and  we  purpose  to  consider  it  Qin  a  threefold 
riew :  first,  with  regard  to  the  quantity  of  interest  which 
the  tenant  has  in  the  tenement ;  secondly,  with  regard 
to  the  time  at  which  that  quantity  of  interest  is  to  be 
enjoyed ;  and,  thirdly,  with  regard  to  the  number  and  con- 
nection of  the  tenants. 

First,  with  regard  to  the  quantity  of  interest  which  the 
tenant  has  in  the  tenement,  this  is  measured  by  its  du- 
ration and  extent.  Thus,  either  his  right  of  po6sesnon  it 
to  subsist  for  an  uncertain  period,  during  his  own  life,  or 
the  life  of  another  man  :  to  determine  at  his  own  decease, 
or  to  remain  to  his  descendants  after  him ;  or  it  is  cir- 
cumscribed within  a  certain  number  of  years,  months,  or 
days;  or,  lastly,  it  is  iufinite  and  unlimited,  being  vested 
in  him  and  his  representatives  for  ever.  And  this  occa- 
sions the  primary  division  of  estates  into  such  as  tire  free- 
hold, and  such  as  are  Ut$  than  freehold.'^ 

A  freehold  estate,  libentm  teneimemtum  (or  frank-tene- 
ment, as  it  was  formerly  called),  is  an  estate  either  of 
inheritance,  or  for  life,  in  lands  or  tenements  of  free  te- 
nure If);  and  it  is  material  to  our  proper  conception  of  it 


(«)  Sinci<  rt  (  n  I  t«^,  8;  AlpMt  •.      "  !■  f«t,  lanant  ID  Uil,  tad  iMMSt  for 
Watkiav  H  I .  U.  :,Hi;  Htrdr.  4d0;       "  lift,  tra  Mid  to  h»v«  ■  fttak 


S  rMib.3&7  ;  Hm.  Uh*.  77 ;  Marlqr  **  aaM,  •  finlnld.  M  «IW.  btetiM 

•.■li e  Ad,&  El.  7M.  "  it  dolh  dMifdih  il  ftwi  Mim  of 

</)  TW  tmmm  indf,  w«  mmj  m-  **  jmat,  ekatiib  apoa  •aotrtda  la« 

eoUMl.  k  iipwd  l»j  iIm  ••■•  tons  **  %tmm,  Uada  is  vilbMgc,  or  c«*> 


al/rmUld:  vidt  mf.  p.  107.    A*  lo  **  twaary  m  eapjrWM  laada."    BUek. 

ika  daiaiiba  k$i9  gma  «/  fwiluld  Maat't  ddlakiaa  9I  fwtlwld  m,  thai  it 

htoaeaofdlaf  leCo.Litt.4Sb,  ia  "  MKb  aa  cMtlt  a*  U  reavajrad  bjr 

it  k  laid  da«a  tkai  "  laaaal  **  Hvwy  af  aaWa.**  1  Bl.  Caak  I04t 
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to  remark,  that  at  the  common  law,  and  prior  to  certain 
alterations  in  our  system  to  be  hereafter  explained,  an 
estate  of  this  description  in  hereditaments  corporeal,  could 
in  general  be  created  or  transferred  only  by  the  ceremony 
called  livery  of  seisin  (g) ;  attended  with  proper  words  of 
donation ;  which  ceremony  consisted,  as  the  words  im- 
port, of  a  solemn  delivery  of  possession;  and  is  in  fact 
the  feudal  investiture  of  which  we  spoke  in  the  last 
chapter. 

This  method  (which  is  still  occasionally  in  use)  is  called 
a  feoffment ;  and  the  parties  between  whom  it  takes  place 
are  called  the  feoffor  and  the  feoffee.  By  the  common 
law,  the  donation  with  which  the  livery  is  accompanied 
might  be  merely  oral ;  but  now,  by  the  Statute  of  Frauds, 
29  Car.  II.  c.  3,  it  must  be  expressed  by  some  instrument 
in  writing,  under  the  signature  of  the  feoffor. 

It  results  from  our  definition,  that  estates  of  freehold 
Qare  either  estates  of  inheritance,  or  estates  not  of  inhe- 
ritance {h)Q  and  these  two  kinds  will  each  be  considered 
in  their  order. 

An  estate  of  inheritance  is  where  the  tenant  is  not  only 
enUtled  to  enjoy  the  land  for  his  own  life,  but  where, 
after  his  death,  it  is  cast  by  the  law  upon  the  persons 
who  successively  represent  him,  in  perpetuum,  in  right 
of  blood  (t)>  according  to  a  certain  established  order  of 
descent,  which  we  shall  have  occasion  hereafter  to  explain. 
These  persons  are  called  his  heirs,  and  himself  their  an- 
cestor. 

An  estate  of  inheritance  is  otherwise  called  a/ee(A). 

[The  true  meaning  of  the  word  fee  (feodum)  is  the  same 
with  that  of  feud  or  fief,  and  in  its  original  sense  it  is 

bat  he  adds,  that  as  estates  of  iohe'  «.  Taybr,  5  Barn,  k  Ad.  575. 

ritaooe,  or  for  life,  and  no  other,  are  (&)  Edward  Seymour's  case,   10 

conveyed  with  this  solemnity,  there-  Rep.  97  b. 

(ore  DO  others  an  properly  freehold.  (i )  Co.  Litt.  237  b. 

(g)  Co.    LitU  49  a As  to   the  [k)  Litt.  s.  1;   FleU  L  5,  c.  6,  s. 

manner  of  making  livery,  vide  Doe  V.  27. 
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[[taken  in  contradutinction  to  aUodimm  (I) ;  which,  as  we 
bare  aeen,  is  a  man's  own  land,  which  he  possMseth 
merely  in  his  own  right,  without  owing  any  rent  or  ser- 
vice to  any  superior.  This  is  property  in  its  highest  de- 
gree, and  the  owner  thereof  hath  ahtohihtm  ei  dxreetrnm 
domdmmm.  Bat  faodmm,  or  fee,  is  that  which  is  held  of 
some  superior,  on  condition  of  rendering  him  service ;  in 
which  superior  the  ultimate  '  of  the  land  resides. 

This  allodial  property  no  subj_. :  ...  i.ugland  has,  it  being 
a  received  and  now  undeniable  principle  in  the  law,  that 
all  the  lands  in  England  are  holden  mediately  or  imme- 
diately of  the  king.  The  king,  therefore,  only  hath  abto- 
Imtum  et  direUum  dominiym  («);  but  all  subjects'  lands  are 
in  the  nature  of  feodmm  or  fee,  whether  derived  to  them  by 
descent  from  their  ancestors,  or  purchased  for  a  valuable 
consideration ;  for  they  cannot  come  to  any  man  by  either 
of  those  ways,  unless  accompanied  with  those  feudal  clogs 
which  were  laid  upon  the  first  feudatory  when  it  was 
originally  granted. 

This  is  the  primary  sense  and  acceptation  of  the  word 
fee.  But,  as  Sir  Martin  Wright  very  justly  observes  (a), 
the  doctrine  "  that  all  lands  are  holden"  having  been  for 
so  many  ages  a  fixed  and  undeniable  axiom,  our  English 
lawyers  do  very  rarely  (of  late  years  especially)  use  the 
word  fee  in  this  its  primary  orig^al  sense,  in  contradis- 
tioctioQ  to  aUodium  or  absolute  property,  with  which  they 
have  no  concern;  but  generally  nee  it  to  express  the 
continuance  or  quantity  of  estate.  A  fee^  therefore,  in 
general  signifies  an  estate  of  inheritance  (o),  being  the 
highest  and  roost  extensive  interest  that  a  man  can  have 
in  a  feud.  And  in  no  other  tense  than  this  is  Uie  king 
said  to  be  seised  in  fee,  he  being  the  feudatory  of  no 


(i)  iM pf.  l«l.  ITS.  <•>  Of  Tm.  14t. 

(•)  *  frmMmm  itmimi  wf<i  m  4t-  (•)  LHt.  >    I  ■  FU<    I  6,  e.«»  •. 

Mm   dtmimkmmt  t^fm   mmilrnt  m  S7. 

Mkar  aW  Ohm."— Co.  Utt.  I  k.  (f)  C«.  k^u.  i  ». 
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Estates  of  inheritance  are  either  estates  in  fee  simple  or 
estates  in  fee  taU(q). 

I.  An  estate  in  fee  simple  (r)  is  that  which  a  man 
hath  to  hold  to  him  and  his  heirs  general  («),  that  is,  his 
heirs  whether  lineal  or  collateral,  male  or  female;  and 
this  is  often  called  an  "  estate  in  fee,"  without  the  addition 
of  the  word  "  simple" (<)>  though,  as  already  explained, 
a  "  fee"  more  properly  signifies  an  estate  of  inheritance. 
Where  a  man  claims  an  estate  in  fee  simple  in  possession 
in  a  corporeal  (u)  hereditament,  the  precise  technical  ex- 
pression is  as  follows  :  that  he  is  "  seised  in  his  demesne 
as  of  fee"  (t/i  dominico  suo  ut  de  feodo),  the  words  in 
dominicoy  or  **  in  his  demesne,"  signifying  that  he  is 
seised  as  owner  of  the  land  itself,  and  not  merely  of  the 
seigniory  or  services  (x) ;   and  the  words  "  as  of  fee"  im- 


(f )  '*  An  estate  of  ioberilance  it 
either  fee  riinple  or  fee  tail.*'  Edward 
Seymour's  case,  10  Rep.  97  b.  El 
vide  Litt.  s.  13 ;  Co.  Litt.  lb,  19  a, 
27  b ;  Vaughan,  273.  —  Blackstone 
divides  inheritances  into  such  as  are 
ahtolutt  (which  he  considers  as  eqai- 
valent  to  fees  simple)  and  such  as  are 
limittd,  of  which  he  considers  fees 
tail  as  forming  a  species.  2  Bl.  Com. 
104.  But  the  authorities  in  favour  of 
the  division  in  the  text  (which  is  the 
more  osasl  one)  greatly  preponderate. 

(r)  As  to  this  estate,  vide  Co.  Litt. 
1  a— 18  b. 

(s)  Wright's  Tenures,  147;  Co. 
Litt.  lb.  It  is  to  be  observed  that 
we  are  treating  at  present  of  natural 
persons  only.  Artificial  persons  or 
corporationt,  of  whom  we  shall  have 
occasion  to  speak  hereafter,  hold  es- 
tates in  fee  simple,  to  them  and  their 
ttuett$oru — Co.  Litt.  8  b. 

(()  LitUs.293. 

(«)  Where  the  subject  is  incor- 
poreal, or  the  esute  expectant  on  a 


precedent  freehold,  the  words  "  in  hit 
dtmant"  are  omitted.  Con.  Dif. 
Pleader  (C.  36.) 

(a)  Blackstone  considers  these  words, 
"  in  his  demesne,"  as  signifying  that 
it  is  "  his  property,  as  belonging  to 
him  and  his  heirs  for  ever."  2  D). 
Com.  105.  But  this  assigns  no  moan- 
ing to  them  beyond  what  would  be- 
long to  the  other  words  with  which 
they  are  connected.  Lord  Coke  under- 
stands the  word  dtmttne,  when  used 
in  this  particular  connection,  to  sig- 
nify d»  main  or  of  the  hand,  because 
it  is  applied  only  to  corporeal  or  tan- 
gible subjects  of  property.  Co.  Litt. 
17  a.  But  the  Latin  term  domiuieum 
is  opposed  to  this  derivation ;  for  it 
is  evidently  to  be  traced  to  dominut. 
On  the  other  hand,  there  is  abundant 
authority  for  holding  that  dominieum 
properly  signifies  the  land  which  the 
feudal  lord  retained  to  his  own  use  for 
sustentation  of  his  household,  as  dis- 
tinguished from  what  he  graaled  out 
on  services,  and  that  the  true  sense  of 
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porting  that  he  is  seised  of  an  estate  of  inheritance  in  fee 
simple,  and  also  (in  reference  to  the  original  meaning  of 
the  terra /etf)  that  he  is  not  the  absolute  or  allodial  owner, 
but  holds  (feudally)  of  a  superior  lord(y). 

The  quality  of  being  always  holdcn  of  a  superior  lord 
(the  nature  of  which  wa«  fully  explained  in  the  Chapter 
on  Tenures)  is  incident  to  every  estate  in  fee  simple  be- 
longing to  a  subject ;  but  the  tenure  is  no  longer  (as  for- 
merly) of  the  person  from  whose  immediate  grant  the  fee 
is  derived,  but  of  the  person  to  whose  seigniory  it  has  of 
•ntient  time  belonged.  This  is  by  the  effect  of  the  antient 
statute  of  Quia  emptores  (18  Edw.  I.),  which  was  passed 
to  put  a  stop  to  the  practice  of  the  subinfeudation  (s)  of 
!e.     For  according  to  that  (the  original)  sys- 

_  ,  _  ..  relation  of  lord  and  tenant  was,  upon  each 
succeasive  alienation  of  the  fee,  continually  created  be- 
tween the  alienor  and  alienee;  and  the  latter  consequently 
held  of  the  former,  and  not  of  the  chief  lord  under  whom 
the  alienor  himself  held.  But  this  being  found  prejudicial 
-  i«>  interests  of  the  chief  lords,  by  exposing  them  to  the 
:.  ,acnt  loss  of  their  escheats,  wardships,  and  marriages, 
tli)>  statute  in  question  wms  passed  for  their  protection  (a) ; 
<:  that  upon  all  sales  or  feoffments  of  land  in  fee 

b....j..^  ./>),  the  feoffee  shall  hold  the  same,  not  of  his  im- 
mediate feoffor,  but  of  the  next  lord  paramount,  of  whom 
such  feoffee  himself  held,  and  by  the  same  services.   Since 

•Mia  ia  d— mm  U  that  givea  ia  lb*  As  for  Um  eicloai? c  appropriaiioo  of 

tut.    Tli«»  It  b  laid  dowa  ia  Fku.  iba  itna  to  laogibla  pMnwioo«,  tbat 

I.  5,  e.  6,  t.  18—"  Efl  i0mimicum  u  rtforabia  BMialy  to  tha  circa aalaacc, 

fr0frii   urrm  in    w—iai    •miprnta,  llMt  wkat  iIm  lord  tppliad  to  tha  an 

4*.**  Aadagaia,"  PMrritmmmMtmm*  af  Ut  kaaaalMM.  aatarallj  ceaaiilaJ 

im  /wd#  f  M«Mf  ttrwMm,  aieal  immimm  af  fifmtf  al  tiut  datcripiMM.  aod  not 

empiuiU,  tt  mmmim  4mmimie»^mHmi  im  af  iaeerporaal  aad  iaitngibh  Mibjacta. 
/md»  tt  dmmimk*.  H  turn  im  »tnili»,  (jf)  t  BL  Ca«.  10ft. 

tint  lihtri  ifitmw  •lin^ttM,"  a.  M.         (•)  A*  ta  aabiafMdatioB,  vida  aap. 

Hractao.  io  iraatiag  of  iha  mmim  f.  103,  17S. 

.  Mja."r^»nf«Mlii«r/«iiM<.  (a)  S  laat  66.  500. 

••rrMai  HiltfH  ia  dtmimU*,  M<  (*)  %  laM.  A06. 

u.."— Bract.  I.  4,  u.  5,  r.  a.  ».  2. 
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this  statute  (c),  therefore,  the  vendor  or  grantor  of  land  in 
fee  simple  has  no  longer  been  able  to  convey  it,  to  be 
holden  of  himself,  but  the  grantee  must  take  it  to  hold  of 
the  same  seigniory  to  which  the  fee  immediately  belonged 
when  the  statute  passed  (J)— unless  something  should 
have  since  occurred  to  alter  the  tenure.  Where,  from  the 
lapse  of  time,  no  badges  of  tenure  under  any  subject  can 
now  be  traced,  the  land  will  be  considered  as  holden  im- 
mediately of  the  crown  (e),  and  by  the  service  of  mere 
fealty  ;  which  is  the  least  and  lowest  service  the  law  can 
create  (/),  and  which  being  now  never  exacted,  has  be- 
come a  merely  nominal  obligation  (g).  But  in  many  in- 
stances a  private  lord  can  still  be  shown  to  be  entitled  to 
the  immediate  seigniory ;  the  ultimate  one,  as  formerly 
remarked,  being  in  all  cases  vested  in  the  sovereign. 

A  fee  simple  is  the  most  extensive  estate  of  inheritance 
that  a  man  can  possess  in  land  (A) ;  and  it  is  the  entire 
property  therein;  so  that  when  the  fee  simple  is  conferred, 
nothing  remains  which  the  grantor  can  either  reserve  to 
himself  or  dispose  of  to  another  (i). 

QThe  fee  simple  or  inheritance  of  lands  and  tenements 
is  generally  vested  and  resides  in  some  person  or  other, 
though  divers  inferior  estates  may  be  carved  out  of  it.  As 
if  one  grants  a  lease  for  twenty-one  years,  or  for  one  or 
two  lives,  the  fee  simple  remains  vested  in  him  and  his 
heirs ;  and  after  the  determination  of  those  years  or  lives, 

(c)  It  it  said  that  the  staU  Quia  theae  two  tenures  in  eapiu,  vide  top. 

emptoret  did  not  extend  to  the  king's  p.  173. 

own  tenants  in  capiu,  but  that  the  (d)  Bradthaw  v.  Lawaon,  4  T.  R. 

like  law  wat  afterwards  declared  at  to  443. 

them  by  the  itatute  De  Prerogativa  («)  Booth,  135. 

Regis,  17  Ed.  2,  c.  6,  and  34  Ed.  3,  (/)  Co.  Utt.  98  a. 

c.  15.     Vide  2  Bl.  C.  91.      It  would  (g)  Co.  Litt.  by  Harg.  68  b,  o.  (5). 

teem,  bowerer,  that  the  stat.  Quia  (h)  Litt.  s.   11;    Co.  Litt.   IS  a  ; 

emptort*  did  in  effect  apply  to  the  te*  Vaughan,  269. 

nants  in  eapiu,  where  they  held  ur  de  (i)  Butler's  Feame,  p.  13,  (note)  ; 

t,  and  aotutde  corona.  Wright's  Co.  Litt.  18  a  ;  2  Saund.  388  b  ;  Ma. 


TeaiirM.163:  Taylor  t.  Horde,  Burr,       chell  v.  Clarke,  Lord  Ray.  779;    2 
106.    Aa  to  Um  distinction  between      Inst.  336 ;    Edward  Seymour's  case, 

10  Rep.  97  b. 
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^(he  land  reverts  to  the  grantor  or  his  heirs,  who  shall 
hold  it  again  in  fee.  Yet  sometimes  the  fee  may  be  in 
abeyoMce  (A),  that  is,]]  only  in  remembrance,  intendment, 
and  consideration  of  the  law(/) ;  there  being  no  person  in 
esse,  in  whom  it  can  vest  and  abide :  though  the  law  con- 
■kfors  it  as  always  poteotiaUy  existing.  This  may  be  ex- 
wnptiftfH*  in]]  the  case  of  a  parson  of  a  church,  who  hath 
only  an  estate  therein  for  the  term  of  his  life,  and  the 
iahentanoe  remains  in  abeyance  (m).  And  not  only  the 
fee,  but  the  freehold  also,  may  be  in  abeyance ;  as,  when 
a  parson  dies/  the  freehold  of  his  glebe  is  in  abeyance, 
ontil  a  successor  be  named,  and  then  it  vests  in  the  suc- 
cessor (a). 

The  word  "  heirs"  is  necessar)-  in  the  cjant  or  donation, 
in  order  to  make  a  fee  or  inheritance.  For  if  the  land  be 
given  to  a  man  for  ever,  or  to  him  and  his  assigns  for 
ever,  this  vests  in  him  but  an  estate  for  life  (o).  This  very 
great  nicety  about  the  insertion  of  the  word  "  heirs"  in  all 
feoffments  and  grants,  in  ordtr  to  vest  a  fee,  is  plainly 
a  relic  of  the  feudal  strictness,  by  which  we  may  remem- 
ber (p)  it  was  required  that  the  form  of  the  donation 
should  be  punctually  pursued  ;  or  that,  as  Craig  (q)  ex- 
presses it  in  the  words  of  Baldas,  *'  donationes  sint  stricti 
jurU,  ne  qui*  pint  domaue  pncsumatwr  quam  in  donatione 
expraterit."  And  tiierefore,  as  the  personal  abilities  of 
the  donee  were  originally  supposed  to  be  the  only  induce- 

(k)  At  t»  tb«  declriM  of  mkaynet^  coaM  im  •m."    Co  LHt.  943  a.    Lit. 

•M  Co.  Uo.  341  a.  S43  b ;  Liu.  046,  thtoa't  MpoMdn.  ^ktnkf.  wbieh  i» 

647;BMkr'«P«mM.p.300.9tli*d.;  ttet  MIoiNd  is  tbt  tut.  mm*  to  b* 

1  Pi«M.  Em.  603  ;    CaoMy*  Paarag*  tiM  9ton  eenvet ;  vida  Lilt  a.  0441. 
CAM.  6Diaf.  N.C.7«3i  alvidaaap.  (■)  LitU  8.640.    LofdCdM,bMr. 

314,  a.  (i).  attr,  beUa  that  a  paiaea  baa  for  aoaac 

(/)  BlaekaioM  coarfJaw  thtyutn  porpoaaa  ■  In  aiaplo  qoalUM ;  Co. 

aa  alM  iapodiag  "  arptrMiM.**  ni  UtU  341  a. 
Co.  Utt.343b.  ia  totbaaoMoftet.         (■)  Utt.  a.647  ;  Co.Lin.  34Sb. 
Yat  Laid  Cob*  biaMalf  ananratda  lo-  (•)  Litt.  1. 1 1  Wrigbt  ».  Devrtaj, 

■Mfba  ibai  Iho  ha  Moplo  aiay  bo  is  3  W.  Dl.  1I8&. 
ftffHmst  aboyaara  (aa  ia  ibo  oaao  of         (p)  Sm  p.  107. 
a  panoo)  **  witboat  aay  azpoctadoo  lo         (f )  L.  I,  t  0.  a.  17. 
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[|raent8  to  the  gift,  the  dooee's  estate  in  the  land  extended 
only  to  his  own  person,  and  subsisted  no  longer  than  his 
life;  unless  Uie  donor,  by  an  express  provision  in  the 
grant,  gave  it  a  longer  continuance,  and  extended  it  also 
to  his  heirs.]] 

But  this  rule  has  some  exceptions — and  particularly 
does  not  extend  to  devises  by  will ;  in  which,  as  they  were 
introduced  at  the  time  when  the  feudal  rigour  was  apace 
wearing  out,  a  more  liberal  construction  has  always  been 
allowed  ;  and  therefore  by  a  devise  to  a  man  for  ever,  or 
to  one  and  his  assigns  for  ever,  or  to  one  in  fee  simple, 
the  devisee,  even  before  the  late  act  of  7  W.  IV.  &  1  Vict. 
c.  26,  was  construed  to  have  an  estate  of  inheritance  :  for 
the  intention  of  the  devisor  was  sufficiently  plain  from  the 
words  of  perpetuity  annexed,  though  he  had  omitted  the 
legal  words  of  inheritance.  But  if  the  devise  were  to  a 
man  and  his  assigns,  without  annexing  words  of  perpe- 
tuity, there  the  devisee  was  held  to  take  only  an  estate  for 
life;  for  it  did  not  appear 'that  the  devisor  intended  any 
more.  A  new  rule  of  construction,  however,  is  now  pro- 
vided by  a  positive  law,  for  all  such  cases ;  for  by  the 
statute  just  mentioned,  it  is  provided  that  where  any  real 
estate  shall  be  devised  without  words  of  limitation,  it  shall 
be  construed  to  pass  the  whole  interest  which  the  testator 
had  power  to  dispose  of,  unless  the  contrary  intention 
should  appear  by  the  will. 

Estates  in  fee  simple  are  divided  into  three  sorts : — 1, 
absolute  (that  is,  free  from  all  qualification  or  condition) ; 
2,  qualified  or  base  ;   3,  conditionaHr),—SL  division  which 

(r)  TbU  divitioD  of  fee  timple  is  last  claues  of  quali/itd  (or  ba$e)  and 

given  by  Loid  Coke  at  the  common  eonditional  are  boUi  referred  by  Lord 

one  in  hu  lime  (Co.  Litt.   1  b),  and  Coke  to  a  more  geoeral  bead  of  feet 

it  followed  by  Powell.  J.,  in  Idle  v.  timple  dtierminabi*   (a  term  still  in 

Cooke,  Lord  Ray.  1148,  and  by  the  frequent  nse).  See  Edward  Seymour't 

Court  of  K.  B.  in  Martin  v.Strachan,  cate,    10  Rep.  97  b,   where  ekUtet 

reported  5  T.  R.  107,  in  notii.     It  it  of    inheritance    are   distributed  with 

to  be  obtenred,  however,  that  the  two  great  clearnett  and  precision,  at  foU 
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relates,  it  is  to  be  obeerred,  to  the  quality^  not  the  quan- 
tity, of  the  estate  ;  for  it  is  laid  down  by  Ix)nl  Coke  that 
in  the  latter  respect  both  fees  qualified  and  fees  conditional 
are  equivalent  to  fees  simple  absolute (<). 

1.  'Hie  first,  or  fees  simple  absolute,  require  no  particular 
-'»•■ -irk ;  the  two  others  involve  considerations  of  greater 
acy. 

Q2.  A  base  or  qualified  fee  is  such  a  one  as  has  a  quali- 
fication subjoined  thereto,  and  which  must  be  determined 
whenever  the  qualification  annexed  to  it  is  at  an  end  (t). 
As,  in  the  case  of  a  grant  to  A.  and  his  heirs,  tenants  of  the 
wtanor  of  Dale ;  in  this  instance,  whenever  the  heirs  of  A. 
cease  to  be  tenants  of  that  manor,  the  grant  is  entirely 
defeated.  So,  when  Henry  VI.  granted  to  John  Talbot 
lord  if'  inor  of  Kingston- Lisle  in  Berks,  that  he  and 
his  Ik  is  of  the  said  manor,  should  be  peers  of  the 

realm,  by  the  title  of  barons  of  Lisle ;  here  John  Talbot 
had  a  base  or  qualified  fee  in  that  dignity  (u),  and  the 
instant  he  or  bis  heirs  quitted  the  seignory  of  this  manor, 
the  dignity  was  at  an  end.]]  This  estate  is  a  fee  simple, 
because  it  is  limited  to  the  heirs  general,  and  may  by 
possibility  endure  for  ever;  yet,  as  that  duration  depends 
Dpon  the  concurrence  of  collateral  circumstances,  which 
qualify  the  donation,  it  is  therefore  not  an  absolute  but  a 
qualified  or  base  (ir)  fee. 

lewt:— Fint.tlM7M««iiiMr/M  ite>  TW  Im  riwpit  dvlvtd  eat  of  to  «u«l« 
pUm/muU,    Emm  is fct liBpla      uU,  LoniColwcanipliiMbjiUcMa 


19  mihrn  mkftutt  (L  «.  faidaMnsis*  «*h««  MmM  is  tail  Uf|*iM  ud  Mlb 

■bb)  or  4H0rmim»kU,    TImw  wineii  lo  W.  H.  ood  bb  iMin.  wko  totes  m 

■ftdMomiooblowvoiilMrifHtWMl  ortaM  ia  (m  Hiopio  ■•  loaf  aa  Um 

»f»m  ntmu  in  fm  $imfU  mbt»iml«,  or  tasaal  in  uil  bu  beire  of  bit  body. 

4teiM4  mt  tf  mm  miMU  im  Jm  tmU,  darivad  oat  of  iba  rtfala  tail.    Saaaho 

Tba  im  of  tboM  at*  rraaiad  ailkar  WaWafbaiB'teaaa.  Plowd.  667. 

bj  way  af  ttmikim  (a*  «paa  sort*  (•)  Co.  Utt.  18  a. 

gsft).arbywayoriiaittatiM(aairA.  (l)  As  la  ibaaa  faaavida  Lord  Cav 

aefseft  B.  oIllM  Maaor  oT  D.  10 bald  difM  a.  Anaila|8,  t  Bars.  &  Craa. 

10  bin  aad  Ua  baits  so  leaf  aa  C.  baa  901. 

h8taserbisbadj);ibalfsisar«baii«  (a)  Co.  LkL  17  a. 

callad  IMS  sii^  -mihimml,  tba  •••  (v)  It  b  prapar  le  ebaorva.  wHb 

eead,(Matiaip4aliaiii«d««df«ai{/(id.  raspaet  le  Aia  tans  af  ba«  in.  ibai 

▼OL.  I.  .Q 
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3.  A  conditional  fee  seems  properly  to  comprise  every 
fee  simple  granted  u|)on  condition  (x),  but  the  term  i* 
usually  understood  to  refer  to  that  particular  8])ecies  called 
a  conditional  fee  at  the  common  law. 

[[A  conditional  fee,  at  the  common  luw,  was  a  fee  re- 
strained]] in  its  form  of  donation  Qto  some  particular 
heirs,  exclusive  of  others :  "  donatio  stricta  et  coarc- 
tata  (y) ;  stent  certis  haredihusy  quibusdam  a  nieceMsione 
exclusis ;"  as  to  the  heirs  of  a  man's  body,  by  which  only 
his  lineal  descendants  were  admitted,  in  exclusion  of  col- 
lateral heirs ;  or,  to  the  heirs  male  of  his  body,  in  exchi- 
sion  both  of  collaterals  and  lineal  females  also  (s).]]  We 
say  restrained  in  the  form  of  donation  ;  for  the  gill  was 
not  considered  as  in  effect  restrained  to  the  parli(iil;ir 
heirs;  but  was  construed  by  the  judges  of  former  clu)> 
as  conferring  an  estate  descendible  to  the  heirs  general ; 
subject  only  to  the  performance  of  a  certain  condition 
on  the  part  of  the  ancestor.  For  they  held  Qthat  such  a 
gift  (to  a  man  and  the  heirs  of  his  body)  was  a  gift  upon 
condition,  that  it  shoidd  revert  to  the  donor  if  the  donee 
had  no  heirs  of  his  body ;  but  if  he  had,  it  should  then 
remain  to  the  donee.  They  therefore  called  it  a  fee  sim- 
ple (a),  on  condition  that  he  had  issue.    So  that,  as  soon  as 

ii  has  usually  a  more  restricted  ap-  (y)  Flet.  I.  3,  c  3,  a.  5. 

plioiioD,  viz.  to  (hat  tpecies  of  qua-  (s)  Blackatone  remark*  here,  that 

lified  kit  which  is  created  where  teaaot  there  are  stroog  traces  of  such  pani- 

io  tail  conveys  his  esute  by  bargain  cular  limitatioo  in  our  earliest  Saxoo 

aad  sale,  ^c,  and  which  Lord  C'^ke  laws,  from  which  be  cites  the  follow- 

describes  as  a  determinable  fee  derived  iog  :  Si  quit  terram  hitreditaUm  ka- 

oat  of  an  estate  tail ;  vide  sup.  n.  (r).  b*at,  earn  non  vndat  a  eognaiii  ktcre- 

And  io  the  Act  for  Aboliiion  of  Fines  dibut  *ui$,  ti  illi  tiro  prt^iibitum  tit, 

and  Recoveries,  3  &  4  \Vm.  4,  c  74,  fui  earn  ab  iniiio  acquiiiiit,  ut  ita  fa- 

its  meaning  is  by  express  provision  cgr*  ntqutat. —  I.I.  Alfred,  c.  37. 
confined   (so  far  as  that  act  is  cou-  {a)  The  gift  being  considered  as  m 

ceroed)  to  the  estate  created  by  the  efiect,  thoogh  not  in  form,  a  gift  to 

alienation  of  the  tenant  io  tail  where  ike  heirs  general,  this  estate  fell  pro- 

the  issue  are  barred,  but  those  in  le-  perly  within  the  definition  of  a  fee 

maioder  or  reversion  are  not.  simple ;  as  to  which,  vide  sup.  p.  2 19, 

(i)    Edward  Seymour's   case,    10  220. 
Rep.  97  b.     Vi-Je  sup.  itote  (r). 
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[[the  graotee  had  any  iaaue  born,  hit  estate  was  suppoaed 
to  beooine  absolute  by  the  performance  of  the  cond  ' 

at  least  for  these  three  purposes :  — 1.  To  enable  the  u 

to  aliene  the  land,  and  thereby  to  bar  not  only  his  own 
issue,  but  aUo  the  donor  of  his  interest  in  the  reversion  (b). 
2.  To  subject  him  to  forfeit  it  for  treason,  which  he  could 
not  do  till  issue  bom,  longer  than  for  his  own  life ;  lest 
thereby  the  inheritance  of  the  issue,  and  rerersion  of  the 
donor,  might  have  been  defeated  (c).  3.  To  empower  him 
to  charge  the  land  with  rents,  commons,  and  certain  other 
incumbrances,  so  as  to  bind  his  issue  {d).  And  this  was 
thought  the  more  reasonable,  because,  by  the  birth  of 
iseoe,  the  possibility  of  the  donor's  reversion  was  rendered 
more  distant  and  precarious:  and  his  interest  seems  to 
have  been  the  only  one  which  the  law,  as  it  then  stood, 
was  solicitous  to  protect,  without  moch  regard  to  the 
right  of  succession  intended  to  be  vested  in  the  issue. 
However,  if  the  tenant  did  not  in  fact  aliene  the  bmd,  the 
course  of  descent  was  not  altered  by  this  peribrroance  of 
the  condition  («)  ;  for  if  the  issue  had  aflerwards  died,  and 
then  the  tenant  or  original  grantee  had  died,  without 
making  any  alienation,  the  land,  by  the  terms  of  the  dona- 
tion, could  descend  to  none  but  the  heirs  of  hi*  body^  and 
therefore,  in  default  of  them,  must  have  reverted  to  the 
donor.  For  which  reason,  in  order  to  subject  the  lands  to 
the  ordinary  course  of  deacent,  dM  donees  of  these  con- 
ditional fees  simple  took  care  to  aliene  as  soon  as  they 
had  performed  the  condition  by  having  issue ;  and  after- 
wards re-parcbaaed  the  bnds,  which  gave  them  a  fee 
simple  absolute,  that  would  descend  to  the  heirs  general, 
according  to  the  coarse  of  the  coamon  law.  And  thus 
stood  the  old  law  with  regard  to  coodhioQal  fees :]]  a  sub- 
ject  of  no  great  practical  importance,  this  kind  of  gift  hav- 
ing beeo  long  nnce  ooostmed  (as  we  shall  presently  aee)  in 

(ft)  Csb  Liu.  19*  {  t  Ihc  SSt.  (•)  NsvO't  cms.  7  lUp.  34  \ ; 

(0  C«.  Liu.  19ai  S1MLM4.  WiUas  t.  Bwktar*  I*l><^ >47. 

(4)  Cs.Uii.l9s. 

q2 
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m  different  manner.    But  as  Lord  Coke  observes  (/*),  these 
things,  Qthough  they  seem  f.  are  yet  necessary  to 

be  known  ;  as  well  for  the  <■  _,  how  the  commoo  law 

stood  in  such  cases,  as  for  the  sake  of  annuities,  and 
such-like  inh*  i'  .as  are  not  within  the  statutes  of 

entail  (a),  and  i  r  remain  as  at  the  comnioD  law.]] 

11.  ihc  subject  of  conditional  fees  leads  us  by  a  natural 
introduction,  to  our  second  general  division  of  estates  in 
fee  tailf  or,  as  they  are  more  concisely  termed,  estates  tail. 
An  estate  tail  (h)  is  that  which  a  man  hath  to  hold  to 
him  and  the  heirs  of  his  body,  or  to  him  and  particular 
heirs  of  his  body ;  being,  as  to  the  form  of  donation,  the 
same  kind  of  estate  that  we  have  just  been  considering 
under  the  name  of  fee  simple  conditional  (t) ;  for  in  that 
light  (as  we  have  seen)  it  was  at  first  contemplated.  Dut 
by  force  of  the  statute  to  be  presently  mentioned,  and  of 
the  judicial  construction  which  that  statute  received  (A), 
another  character  has  been  long  attached  to  it  in  point  of 
legal  effect : — viz.  that  of  an  estate  tail ;  the  incidents  or 
consequences  of  which  are  very  difl'erent  from  those  of  a 
fee  conditional.  The  history  of  the  change  is  as  fol- 
lows : — 

QThe  inconveniences  which  attended  a  limited  and  fet- 
tered inheritance  were  probably  what  induced  the  judges 
to  give  way  to  the  subtle  finesse  of  construction  (for  such 
it  undoubtedly  was),  by  which  the  dispositions  in  question 
were  construed  as  conditional  estates.  But,  on  the  other 
hand,  the  nobility,  who  were  willing  to  perpetuate  their 
possessions  in  their  own  families,  to  put  a  stop  to  this 
practice,  procured  the  statute  of  Westminster  the  second  (/), 
(commonly  called  the  statute  De  donis  conditionalibus)  to 
be  made ;  which  paid  a  greater  regard  to  the  private  will 

(/  )  Co.  Lilt  19  a.  (A)  A*  to  this  e&Ule,  vide  Co.  LilU 

{g)  A*  to  tbe  tbiogk  ctpable  of  18  b— '28  b. 
being  enuiled,  vide  Co.  LilU  by  Harg.  (t)  Willioo  r.  Berkley,  Plowd.  237. 

30a,  0.  (3),  o.(S);  Moore  V.  Lord  (fc)  2  Inst.  335. 

Plymouth,  7  TmoU  614.  (/)  13  Ed**   1>  c-  >• 
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[[and  intentions  of  the  donor,  than  to  the  propriety  of  such 
intentions,  or  any  public  considerations  whatsoever.]]  This 
statute  enacted  that  from  thenceforth  the  will  of  the  donor 
be  observed  srcundum  for  mam  in  carta  doni  expre$$am ; 
and  that  the  tenements  so  oivcn  (to  a  man  and  the  heirs 
of  his  body,  or  the  heirs  male  of  his  body,  or  the  like) 
should,  notwithstanding  any  alienation  by  the  donee,  go 
to  his  issue,  if  there  were  any ;  or,  if  issue  failed,  should 
rerert  to  the  donor  or  his  heirs. 

[[Upon  the  construction  of  this  act  of  parliament,  the 
judges  determined  that  the  donee  had  no  longer  a  con- 
ditional fee-simple ;  but  they  divided  the  estate  into  two 
parts  (m),  leaving  in  the  donee  a  new  kind  of  particular 
estate,  which  they  denominated  ti  fee-tail  {n) ;  and  vesting 
in  t^  r  the  ultimate  fee-simple  of  the  land,  expectant 

on  i:.-    re  of  issue  (o).     And  hence  it  is  that  Littleton 

tells  us  (p),  that  tenant  in  fee-tail  is  by  virtue  of  the  statute 
of  Westminster  the  second.]] 

This  expectant  estate  or  reversion  of  the  donor  is  con- 
sidered as  of  a  different  nature  from  the  right  which  be- 
longed to  the  donor  of  a  fee-conditional :  for  this  reverter 
was  only  in  possibility  (9),  being  dependent  on  the  con- 
tingency of  the  estate's  determining  by  force  of  the  con- 
ditioti ;  but  the  reversion  of  the  donor  of  an  estate  tail  is 
the  residue  of  the  fee,  and  therefore  a  fixed  or  vested 
interest. 

By  the  express  provision  of  the  statute,  the  alienation 
of  the  tenant  in  tail  was  not  to  defeat  the  succession  of 
the  issue,  or  the  reversioD  of  the  donor  and  his  heirs.     It 

(a)  2  laftLSSSi  Baiter**  Tnnm,  imttim  aad  iIm   llalian  l^li«r«  f 

383,  {:),  9di  tdit.  loimtd — Sp«I«.  CIom.  W  vwb.  F«». 

(m)  Tlw  tipfMioo  ;«  ■--■,  -{/•»■>  dan. 

dmm   imliimtmm.   «M  bonowd   fto-u  (•)  3  ItMt,  336. 

ibclMdwUi  (tMCrMf.  I.  l.t  10.  ».  (f)  S.  13. 

t4.tA})  aMoaf  wImoi il ugttiSwl  «oy  (f)  3  Ism.  336;  Co.  Lku  Sts. 


r  iwwiirf  iBlwnuwr«i  Sw  iIm  mmukM  m  ihk  MikjMl  h 
Matd«if«dfr«ailMUrbu«Mf«b  B>e.  AW.  tk,  Biwiisilii  ami  tLtm^ 
laliart.  lec«ti  fraaiwIMilktPltaek      tim. 
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was  not,  however,  otherwise  restrained  ;  nor  was  the 
alienation  of  a  tenant  in  tail  a  void  act — for  his  leases, 
though  liable  to  be  defeated  af^er  his  death  by  those  claim- 
ing under  the  entail,  were  in  other  respects  effectual ;  and 
if  he  conveyed  his  estate  to  another  and  his  heirs,  the 
alienee  took  a  fee-simple  to  hold  as  lon^  as  the  alienor 
lived  or  had  heirs  of  his  body;  which  is  a  base  fee.  But 
this  estate  was  determinable  on  his  death  and  the  failure 
of  his  issue ;  and  even  on  his  death  might  be  avoided  by 
the  entry  of  the  issue  (r). 

QEstates-tail  are  either  special  or  general.  Tail-general 
is  where  lands  and  tenements  are  given  to  one  and  the 
heirs  of  his  body  begotten :  which  is  called  tail-general, 
because,  how  oflen  soever  such  donee  in  tail  be  married, 
his  issue  in  general,  by  all  and  every  such  m;i'  '  'i^,  in 
successive  order,  capable  of  inheriting  the  esi  i,  per 

formam  doni  (s).  Tenant  in  tail-special  is  where  the  gift  is 
restrained  to]]  the  heirs  of  the  donee's  body  by  a  particular 
person ;  [[as  where  lands  and  tenements  are  given  to  a 
man  and  the  heirs  of  his  body  on  Mary  his  now  wife  to  be 
begotten ;  here  no  issue  can  inherit,  but  such  special  issue 
as  is  engendered  between  them  two ;  not  such  as  the  hus- 
band may  have  by  another  wife :  and  therefore  it  is  called 
special  tail.  And  here  we  may  observe  that  the  words  of 
inheritance  (to  him  and  his  heirs)  give  him  an  estate  in 
fee ;  but  they  being  heirs]]  of  his  body,  Qhis  makes  it  a 
fee-tail ;  and  the  person  being  also  limited  on  whom  such 
heirs  shall  be  begotten,  (viz.  Mary  his  present  wife,)  this 
makes  it  a  fee-tail  special. 

Estates  in  general  and  special  tail  are  farther  diver- 
sified by  the  distinction  of  sexes  in  such  entails ;  for  both 

(r)  Co.  Liu.  by  Butler,  331  a,  n.  alieaatioo  of  Ui«  laod,  however,  by 

(l)i  Marbell  c.  Claike,  Lord  Ray.  teoaat  in  tail  id  poueuion,  if  made 

778  ;    Salk.  618,   S.  C. ;    Seymour'a  by  cetiaiD  modes  of  cooveyance,  wat 

case,   10   Rep.  97  b  ;    Walsiogbam's  t  ducotninuance  (Co.  Litt.  328  a,  2 

case,  IMowd.  557  ;  Goodright  v.  Shil-  lost.  335)  ;  as  to  which,  vide  post, 

son,    Burr     1703.    sup.   n.  (/>).     An  (•)  I.iti.  s.  14,  15. 
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Qof  tbem  may  either  be  in  tail  mate  or  ttiW  female.  As  if 
lands  be  given  to  a  inan  and  his  keirs  mate  of  hu  body 
begotten,  this  b  an  estate  in  tail  male  general,  but  if  to  a 
man  and  the  heirs /em<i/«  of  his  body  on  his  present  wife 
bqpotten,  this  is  an  estate  in  tail  female  special.  And  in 
CMC  of  an  entail  male,  the  heirs  female  shall  never  inherit, 
nor  any  derived  from  them;  nor  e  comversoy  the  heirs 
male,  in  case  of  a  gifl  in  tail  female  it).  Thus,  if  the 
donee  in  tail  male  hath  a  daughter,  who  dies  leaving  a 
son,  such  grandson  in  this  case  cannot  inherit  the  estate- 
tail;  for  he  cannot  deduce  his  descent  wholly  by  heirs 
male  (a).  And  as  the  heir  male  must  convey  his  descent 
wholly  by  males,  so  must  the  heir  female  wholly  by 
liwnalea.  And  therefore  if  a  man  hath  two  estates-tail, 
the  one  in  tail  male,  the  other  in  tail  female ;  and  he  hath 
iMne  a  daughter,  which  daughter  hath  issue  a  son;  this 
grandson  can  succeed  to  neither  of  the  estates :  for  he 
cannot  convey  his  descent  wholly  either  in  the  male  or 
female  line  (w). 

Am  the  word  heirs  is  necessary  to  create  a  fee,  so  in 
farther  imitation  of  the  strictness  of  the  feudal  donation, 
the  word  body^  or  some  other  wordH  of  procreation  (or), 
arc  necessary  to  make  it  a  fee-tail,  and  ascertain  to  what 
heirs  in  particular  the  fee  is  limited.  If  therefore  either 
the  words  of  inheritance  or  words  of  procreation  be 
omitted,  albeit  the  others  are  inserted  in  the  grant,  this 
will  not  make  an  estate-tail.  As  if  tlie  grant  be  to  a 
man  and  the  iutu  of  his  body,  to  a  man  and  his  seed,  to  a 
man  and  his  children  or  offspring;  all  these  are  only 
aatates  for  life,  for  there  are  wanting  the  words  of  inherits 
ance,  his  heirs  (jr).  ^,  on  the  other  hMid,  a  gift  to  a  man 
and  his  heirs  male,  or  jemaU,  m  an  estate  in  fee-simple, 
and  not  in  foe-tail;  for  there  are  no  words  to  eacertain 

<i)  Uit  •.  )l.  29.  (f )  C*.  Liu.  90  (  FragMwlM  ». 

(•)  IbNL  «.  34 }  C^  Uu  97  li.  WlMfny.9W.BL798i  tWil  199, 

(•)  C*.  Lki.  9*  b.  144.  ft.  C. 
(i)  B«WM**cM*.7  Rvf.  40. 
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[[the  body  out  of  which  they  shall  issue  (z);]]  which  is 
iodispensable  to  an  estate  of  the  latter  description;  and 
every  estate  in  fee,  which  is  not  in  tail,  must  of  necessity 
be  fee-simple  (a),  as  all  fees  consist  either  of  one  kind  or 
the  other  (&).  Upon  such  a  gift  too  as  last  supposed,  heirs, 
both  male  and  female,  shall  inherit  (c);  for  a  descent  in 
fee-simple  is  inconsistent  (by  our  definition)  {d)  with  a 
restriction  to  heirs  of  either  sex.  It  is  to  be  observed, 
however,  that  in  lost  wills  and  testaments  a  greater  in- 
dulgence is  allowed  as  to  the  manner  of  ex|)ounding  the 
donation ;  and  in  these  instruments  therefore  Qan  estate- 
tail  may  be  created  by  a  devise  to  a  man  and  his  seed^  or  to 
a  man  and  his  heirs  male ;  or  by  other  irregular  modes  of 
expression  (e),]]  sufRcient  to  indicate  an  intention  to  restrain 
the  inheritance  to  the  descendants  of  the  devisee. 

[There  is  still  another  species  of  entailed  estates,  now 
indeed  grown  out  of  use,  yet  still  capable  of  subsisting  in 
law ;  which  are  estates  in  libera  maritagio,  or  frankmar- 
riage.  These  are  defined  (/)  to  be,  where  tenements  are 
given  by  one  man  to  another,  together  with  a  wife,  who 
is  the  daughter  or  cousin  of  the  donor,  to  hold  in  frank- 
marriage.  Now  by  such  gift,  though  nothing  but  the 
word  frankmarriage  is  expressed,  the  donees  shall  have 
the  tenements  to  them,  and  the  heirs  of  their  two  bodies 
begotten;  that  is,  they  are  tenants  in  special  tail.  For 
this  one  wordy  frankmarriage,  does  ex  vi  termini  not  only 
create  an  inheritance,  like  the  word  frankalmoign,  but 
likewise  limits  that  inheritance  ;  supplying  not  only  words 
of  descent,  but  of  procreation  also.  Such  donees  in 
frankmarriage  are  liable  to  no  service  but  fealty ;  for  a 
rent  reserved  thereon  is  void,  until  the  fourth  degree  of 
consanguinity  be  past  between  the  issues  of  the  donor  and 
donee  {g).'2 

(i)  Liu.  t.  31;    Co.   Liiu  7  a;  (d)  Vide  sup.  p.  220. 

Abraham  v.  Twigg.  Cio.  Elii.  478.  («)  Co.  Litt.  9  b,  27  •  ;  Nanfam 

(a)  Co.  Liu.  27  b.  t.  Legh,  7  Taunt.  85. 

(6)  Vide  »up.  p.  220.  (/)  LiU.  ».  17. 

(f)  Co.  Iiu.27b.  (t)  Liu.   i.  19,  20.     The   reaion 
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We  hare  leen  that  lands  cannot  now  be  conveyed  in 
fee-simple  to  be  holden  of  the  grantor,  but  that  the  tenure 
must  be  of  him  to  whose  seigniory  the  fee  belongs  (A)« 
It  is  otherwise,  howerer,  with  respect  to  a  gift  in  tail.  For 
if  a  tenant  in  fee-simple  grants  an  estate  tail  out  of  it, 
(the  rerersion  remaining  in  the  donor,)  the  donee  in  tail 
shall  hold  of  the  donor,  by  fealty  and  such  other  services 
as  may  be  reserved  ;  or  if  none  be  reserved,  then  by  fealty 
and  such  other  services  as  the  donor  himself  renders  to 
the  next  lord  paramount  (()•  But  the  tenure  thus  created 
between  the  donor  and  donee  in  tail,  differs  from  that 
between  the  tenant  in  fee-simple  and  the  chief  lord  ;  the 
latter  being  described  as  a  perfecty  the  former  as  an  im- 
perfect tenure  {j). 

[Thus  much  for  the  nature  of  estates  tail;  the  esta- 
blishment of  which  family  law  (as  it  is  properly  styled  by 
Pi<;ott(A)  )  occasioned  infinite  difficulties  and  disputes  (/)• 
^  liildren  grew  disobedient  when  they  knew  they  could 
iiui  be  set  aside :  formers  were  ousted  of  their  leases  made 
by  teoants  in  tail ;  for  if  such  leases  had  been  valid,  then 
under  colour  of  long  leases  the  issue  might  have  been 
••frtMally  disinherited  :  creditors  were  defrauded  of  their 
.  ts ;  for  if  tenant  in  tail  could  have  charged  his  estate 
with  their  payment,  he  might  also  have  defeated  his  issue* 
by  mor^aging  it  for  as  much  as  it  was  worth  ;  innumer- 
able latent  entails  were  produced  to  deprive  purchasers  of 
the  lands  they  had  fairly  bought ;  of  suits  in  consequence 
of  which,  our  antient  books  are  full :  and  treasons  were 
eocoaraged ;  as  estates  tail  were  not  liable  to  forfeiture 
longer  than  for  the  tenant's  life.     So  that  they  were  justly 

git«a  by  UttUiM  li,  ihu  aftw  Iks      Bi«|lMa's  eaM.  S  Rtp.  M  K    IMm 
fawik  4iftM.  Um  i«M*  of  tkc  ddoor      ito  ■lahito  «r  Qwa  MplorM,  tk*  r«ls 


I  «•!•  eafwbk  by  Um  hw  «m  Um  mmm  w  lo  ■liwisrioM  ia  Cw* 

rf  tb»  iJMMdi  rf  iMWifryif  liapls.  t  laM.  Ml. 

(*)  VMt  Mffa.  ISI.  (»  Co.  C«f.  •.  SI. 

(0  Lin.».19iC«^Liu.33a.93a.  (k)  Otm,  KtKm.  h. 

lUa.Mb.  B.(6).by  HMi-iSlMl.  (0  Cbii4W|b'i  «Mi^  1  iUp,  191  b. 
«06i  WUIiMt.B«kby.Pto<H.tt7i 
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[[branded  as  the  source  of  new  contentions  and  mischiefs 
unknown  to  the  common  law,  and  almost  universally  con- 
sidered as  the  common  grievance  of  the  realm  (m).  But 
as  the  nobility  were  always  fond  of  the  statute  De  doniSf 
because  it  preserved  their  family  estates  from  forfeiture, 
there  was  little  hoj)e  of  procuring  a  repeal  by  the  '  '  - 
ture  ;  and  therefore,  by  the  connivance  of  an  ai  I 

politic  prince,  a  method  was  devised  to  evade  it. 

About  two  hundred  years  intervened  between  thi 
of  the  statute  De  doni*  and  the  application  of  con' 
coveries  to  this  intent,  in  the  twelfth  year  of  Edward  IV., 
which  were  then  openly  declared  by  tli-  '      i 

sufficient  bar  to  an  estate-tail  (n).     For  it      ^  -^ 

had,  so  long  before  as  the  reign  of  Edward  III.,  very  fre- 
quently hinted  their  opinion  that  a  bar  might  be  effected 
upon  these  principles  (o),  yet  it  never  was  carried  into 
ekecution,  till  Edward  IV.,  observing  (in  the  disputes  be- 
tween the  houses  of  York  and  Lancaster)  how  little  effect 
attainders  for  treason  had  upon  families,  whose  estates 
were  protected  by  the  sanctuary  of  entails,]]  contrived  ( p) 
that  Taltarum's  case  should  be  brought  ^before  the 
court  (q) ;  wherein,  in  consequence  of  the  principles  then 
laid  down,  it  was  in  effect  determined,  that  a  common 
recovery  suffered  by  tenant  in  tail  should]]  convert  his 
estate  into  a  fee  simple  absolute,  and  bur  all  persons 
whatever  claiming  the  estate  tail,  or  any  estate  ulterior 
thereto  (r).  [[What  common  recoveries  were,  both  in  their 
nature  and  consequences,  and  why  they  were  allowed  to 

t   (m)  Co.  Liiu  19  b;  Hunt  «.  Gate-  (y)  Year  Book,  12  Edw.  4.  14, 19; 

ley.  Moor.  156;    Alary  Portington'a  Filzh.  Abr.  lit.  Faux  R«'Cot. '20;  Bro. 

case,  10  Rep.  38.  Abr.  ibid.  30  ;  tit.  Recov.  in  Value, 

(n)  Chudleigh's  caae,  1  Rep.  131 ;  19  ;  (it.  Taile.  36.  See  Reeve*'*  Hist. 

MUdmay's  case,  6  Rep.  40.  Eog.  Law.  vol.  iii.  p.  328. 

(o)  Mary     PortiogtoD's    case,    10  (r)  See  Martia  v.  Slrachao,  5  T. 

Rep.  37,  38.  R.  107,  (n.)  ;  Willes,  449 ;  Taylor  v. 

(p)  Pigott,  8.     Blacksiooe  says  he  Horde.  1  Burr.  115;  Smith r.  Cliflbrd. 

tuffertd  it  to  be  brought,  but  the  ex-  1  T.  R.  736  ;    Fir»t  Real   Property 

pressioD  of  I'igott  is  that  he  "  brought  Report,  p.  22. 
it  on  the  stage." 
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Pm  a  bur  to  the  estate  tail,  must  be  resenred  to  a  sabw- 
qnent  inquiry.  At  present  it  may  suffice  to  say,  that  they 
were  fictitious  proceedings,  introduced  by  a  kind  of  pia 
frmui,  to  e\w\f;  the  statute  De  donis,  which  was  found  so 
icvous,  and  which  yet  one  branch  of  the 
I  1   not  then  consent  to  repeal;  and  that 

th.  -  i.<....!i. -.  howerer  clandestinely  introduced,  after- 
wards became  by  long  use  and  acquiescence  a  most  com- 
mon assurance  of  lands  ;  and  were  looked  upon  as  the 
legal  mode  of  conveyance,  by  which  tenant  in  tail  might 
dispose  of  his  lands  and  tenements,  so  that  no  court  would 
suffer  them  to  be  shaken  or  reflected  on  (f). 

This  expedient  baring  greatly  abridged  estates-tail  with 
regard  to  their  duration,  others  were  soon  invented  to  strip 
them  of  other  privileges.  Tlie  next  that  was  attacked  was 
their  freedom  from  forfeiture  for  treason.  For  notwith- 
standing the  large  advances  made  by  recoveries,  in  the 
compass  of  about  threescore  years,  towards  unfettering 
these  inheritances,  and  thereby  subjecting  the  lands  to 
forfeiture,  the  rapacious  prince  then  reigning,  finding  them 
re-«ettled  in  a  similar  manner  to  suit  the  convenience  of 
families,  had  address  enough  to  procure  a  statute  (26 
Hen.  VIII.  c.  13),  whereby  all  estates  of  inheritance  (under 
which  general  words  estates-tail  were  covertly  included) 
arc  declared  to  be  forfeited  to  the  king  upon  any  conviction 
of  hi^  treason. 

The  next  attack  which  they  suffered  in  order  of  time 
was  by  the  stfttute  32  Hen.  VIII.  c.  28,  whereby  certain 
leases  made  by  tenants  in  tail,  which  do  not  tend  to  tlie 
prejudice  of  the  issue,  were  allowed  to  be  good  in  law,  and 
to  bind  the  issue  in  tail  (I).  Bot  they  received  a  more 
violent  blow,  in  the  same  session  of  parliament,  by  the 
construction  put  upon  the  statnte  of  fines,  4  Hen.  VII. 

(•)  Aa  l»  tiMn  mtmnmcm  nit  W  (<)  Cs^  Uu.  46  b  ;n«  •!••«•  to 

Hm.  Y,  e.  90;  7  Mm.  t.  c.  4 ;  t4  At  iMMi  by  ft  ISMat  ia  ull,  lb*  m« 

as  Ilea.  S.  e.  90  :  14  Elit.e.S  i  4  &  piiiWlSlrf  S  &4  Will.  4.  c.  74.  ». 

6  Ann                                     -M.  41. 
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Qc.24,  by  the  statute  32  Hen.  VIII.  c.  36,  which  declares^) 
that  species  of  conveyance  called  a  fne  (which  is  another 
species  of  fictitious  proceeding),  when  duly  levied  by  tenant 
in  tail,  to  be  a  complete  bar  to  him  and  his  heirs,  claiming 
under  such  entail.  [This  was  evidently  agreeable  to  the 
intention  of  Henry  VII.,  whose  policy  it  was  (before  com- 
mon recoveries  had  obtained  their  full  stren<^h  and  autho- 
rity)  to  lay  the  road  as  open  as  possible  to  the  alienation 
of  landed  property,  in  order  to  weaken  the  overgrown 
power  of  his  nobles.  But  as  they,  from  the  opposite  rea- 
sons, were  not  easily  brought  to  consent  to  such  a  pro- 
vision, it  was  therefore  couched  in  his  act  under  covert 
and  obscure  expressions.  And  the  judges,  though  willing 
to  construe  that  statute  as  favourably  as  possible  for  the 
defeating  of  entailed  estates,  yet  hesitated  at  giving  fines 
so  extensive  a  power  by  mere  implication,  when  the  sta- 
tute De  donis  had  expressly  declared  that  they  should  not 
be  a  bar  to  estates-tail.  But  the  statute  of  Henry  VIII., 
when  the  doctrine  of  alienation  was  better  received,  and 
the  will  of  the  prince  more  implicitly  obeyed  than  before, 
avowed  and  established  that  intention. 

By  a  statute  of  the  succeeding  year  (u),  all  estates-tail 
are  rendered  liable  to  be  charged  for  payment  of  debts 
due  to  the  king  by  record  or  special  contract ;  as  since 
by  the  bankrupt  laws  (x),  they  are  also  subjected  to  be 
sold  for  the  debts  contracted  by  a  bankrupt.  And  by 
the  construction  put  on  the  statute  43  Eliz.  c.  4,  an  ap- 
pointment (y)  by  tenant  in  tail  of  the  land  entailed,  to  a 
charitable  use,  has  been  held  to  be  good  without  fine  or 
recovery.]] 

But  the  most  extensive  and  effectual  relaxation  is  that 

(u)  33  Hen.  8,  c.  39,  s.  75.  557),  aod  this  latter  pfovisioo  is  now 

(r)  Tbe  first  provisioD  for  sabject-  repealed,  and  new  enaciments  substi- 

ing  esUtes  Uil  to  sale  in  the  case  of  luted  by  3  &  4  Will.  4,  c.  74,  s.55— 

bankrmxcj,  was  bjr  21  Jac.  1,  c.  19,  65. 

s.  12,  repealed  by  6  Geo.  4,  c.  16,  s.  {y)  AUorney-General  v.    Rye,   2 

65,  (as  to  tbe  effect  of  which  vide  Vern.  453 ;  Chan.  Prec.  16. 

Jervis  v.  Tayleur,  3    Barn.  &  Aid. 
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lately  introduced  by  3  &  4  Will.  IV.  c.  74,  enabling  the 
teoaot  in  tail,  by  an  ordinary  deed  of  conveyance  (if  duly 
enrolled),  and  without  resort  to  the  indirect  and  operose 
expedient  of  a  fine  or  recovery  (which  the  statute  wholly 
aboliahee),  to  aliene  in  fee-simple  absolute,  or  for  any  leae 
estate,  the  lands  entailed,  and  thereby  to  bar  himself  and 
hit  issue  and  all  persons  having  any  ulterior  estate  there- 
in («).  Yet  Uiis  is  subject  to  an  important  qualification, 
designed  for  the  protection  of  fiamily  settlements.  For  in 
these  it  is  usual  to  settle  a  life  estate  (which  is  a  freehold 
interest)  on  the  parent,  prior  to. the  estate  tail  limited  to 
the  children ;  and  the  nature  of  a  recovery  (by  which  alone 
interests  ulterior  to  the  estate  tail  could  fonuerly  be  barred) 
was  such  as  to  make  the  concurrence  of  the  immediate 
tenant  of  the  freehold  indispensable  to  its  validity.  In 
order,  therefore,  to  continue  to  the  parent  (or  other  prior 
taker)  a  control  of  the  same  general  description,  the  act 
provides  that  where  under  the  same  settleniciit  which 
created  the  estate  tail,  a  prior  estate  of  freehold,  or  for 
years  determinable  with  life,  shall  have  been  conferred,  it 
shall  not  be  competent  for  the  tenant  in  tail  to  bar  any  es- 
tate taking  effect  upon  the  determination  of  the  estate  tail, 
without  consent  of  the  person  to  whom  such  prior  estate 
was  i^iven ;  who  receives  for  that  reason  the  appellation  of 
protector  of  the  settlement  (a).  But  the  object  not  being 
to  restrain  the  power  of  the  tenant  in  tail  over  the  estate 
tail  itself,  (which  he  could  have  barred  before  the  statute, 
hy  JtmCf  without  any  other  |)erson's  concurrence,)  his  alien- 
ation (in  the  manner  prescribed  by  the  act)  is  allowed  to 
be  efi'cctiial  even  without  Uie  consent  of  the  protector,  so 
iar  as  regards  the  barring  of  himself  and  his  issue  (6). 

Even  sabseqoeotly  to  the  pasting  of  this  act,  however, 
one  of  the  anticnt  and  justly  obnoxious  immunities  of  an 


(t)  t  *  4  Will.  4  Ift.  ill  I bw«  irwiM.  aad 

This  pmtUm  iMk  dba  boo  9Ul  mktn,  io  Ml  t^mlitf  far  Um  pMlw> 

Dtemkm.  IMS.  tmUp.  •.  S6.  t7. 

(«)S.ta.    TUmtMmkmmmtt        (*)8.M. 
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•State  tail  still  remained  without  disturbance;  viz.  its  ex- 
emption from  liability  for  ordinary  debts  not  contracted 
by  a  trader  in  the  course  of  commerce.  But  this  has  been 
at  length  removed  by  I  dc  2  Vict.  c.  110,  which  provides 
that  a  judgment  entered  up  against  the  debtor  in  any  of 
the  superior  courts  at  Westminster,  shall  operate  as  a 
charge  upon  all  lands,  tenements,  or  hereditaments,  of 
which  he  shall  be  seised  or  possessed  for  any  estate  or  in- 
terest in  law  or  equity,  or  over  which  he  shall  li  v 
disposing  power ;  and  shall  be  binding  as  again&i  1 
the  issue  of  his  body,  and  all  claimants  whatever  whom  he 
was  competent,  without  the  assent  of  any  other  person,  to 
have  barred  (c). 

Estates  tail  have  thus  been  gradually  unfettered ;  and 
are  now  subject  to  even  less  restraint  than  uttached  to 
conditional  fees  at  common  law,  after  the  condition  was 
performed  by  the  birth  of  issue.  For,  first,  the  tenant  in 
tail  is  now  enabled  (d)  by  any  ordinary  deed  of  convey- 
ance (enrolled)  to  aliene  his  lands  and  tenements  in  fee- 
simple  absolute,  or  otherwise,  and  thereby  to  bar  his  issue 
(born  or  unborn)  and  all  ulterior  claimants,  subject  only 
to  the  necMsity,  so  far  as  the  latter  are  concerned,  of  ob- 
taining the  consent  of  the  protector,  where  there  is  one. 
Secondly,  he  is  liable  to  forfeit  them  for  treason.  Thirdly, 
he  may  charge  them  with  reasonable  leases,  even  by  a 
deed  not  enrolled ;  and  lastly,  they  are  subject  to  be  sold 
for  payment  of  his  debts  to  the  same  extent  to  which  he 
would  himself  have  had  power  to  dispose  of  them. 

(c)  1  &  2  Vict.  c.  1 10,  t.  1  i.    To  moo  Pleas.    See  ume  »ct.  s.  19  ^  2 

give  the  judgment  creditor,  however,  &  3  Vict.  c.  11,  >.  4. 
toy  cUim  oo  the  debtor's  real  estate,  (</)   Some   few   species  of  estates 

M  against  purehaurs,  mortgagt**,  or  tail  are  excepted  by  tcctioos  16  and 

other  ertdilori,  the  jodgment  must  be  18  of  the  Act  for  the  AbolitioDof  Fioet 

duly  registered  ia  the  Court  of  Com.  and  Recoveries. 
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CHAPTER  IV. 

OF  FRBBHOLD  ESTATES  NOT  OF  INHERITANCE. 


[[Wb  are  next  to  discourse  of  such  estates  of  freehold  as 
are  not  of  inheritance,  but  for  lift  only.  And  of  these 
estates  for  life,  some  are  amveutionalf  or  expressly  created 
by  the  act  of  the  parties,  others  merely  legal,  or  created 
by  construction  and  operation  of  law  (a).  W.-  \%>u  .-. .i.- 
sider  them  both  in  their  order. 

I.  I-l&tates  for  life,  expressly  created  by  tlccU  oi  gruui 
(which  alunc  are  properly  conventional),  are  where  a  lease 
is  made  of  lands  or  tenements  to  a  man,  to  hold  for  the 
term  of  his  own  life,  or  for  that  of  any  other  person,  or  for 
inure  lives  than  one ;  in  any  of  which  cases  he  is  styled 
tenant  for  life ;  only,  when  he  holds  the  estate  by  the  life 
of  another,  he  is  usually  called  tenant  pwr  on/re  tm  (&). 
These  estates  for  life  are,  like  iuherituuces,  of  a  feudal 
nature ;  and  were  for  some  time  the  highest  estate  that 
any  man  could  have  in  a  feud,  which  (as  we  have  before 
•eeo(e))  was  not  in  its  original  hereditary.  They  are 
given  or  conferred  by  the  same  feudal  rights  and  solem- 
nities, the  same  investiture  or  livery  of  seisin,  as  fees  them- 
selves are ;  and]]  as  in  estates  of  inheritance  in  possession, 
the  tenant  is  said  to  be  "  seised  in  his  demesne  as  of  fee,** 
or  "  of  fee-tail"  (<f),  so  in  estates  for  life  in  possession,  he 
is  "  seised  in  his  demesne  as  of  freehold." 

QEfetates  for  life  may  be  created,  not  only  by  the  expreM 
words  before  mentioned,  but  also  by  a  general  grant,  with- 
out definbg  or  limiting  any  spedfic  estate.  As  if  one 
gnata  to  A.  B.  the  manor  of  Dale,  this  makes  him  tanant 

(•)  WrigklV  TtMiw.  IMl  (0  Vidt  Mp.  l»,  l«i. 
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[[for  life  («)•  For  though,  as  there  are  no  words  of  inhe- 
ritance, or  heir»,  mentioned  in  the  grant,  it  cannot  be  con- 
strued to  be  a  fee,  it  shall  however  be  construed  to  be  as 
large  an  estate  as  the  words  of  the  donation  will  bear,  and 
therefore  an  estate  for  life.  Also  such  a  grant  at  large,  or 
a  grant  for  term  of  life  generally,  shall  be  construed  to  be 
an  estate  for  the  life  of  the  grantee  (/) ;  in  case  the  grantor 
hath  authority  to  make  such  a  grant :  for  an  estate  for  a 
man's  own  life  is  more  beneficial  and  of  a  higher  nature 
than  for  any  other  life ;  and  the  rule  of  law  is,  that  all 
grants  are  to  be  taken  most  strongly  against  the  grantor(^), 
unless  in  the  case  of  the  king. 

Such  estates  for  life  will,  generally  speaking,  endure  as 
long  as  the  life  for  which  they  are  granted  :  but  there  are 
some  estates  for  life,  which  may  determine  upon  future 
contingencies,  before  the  life  for  which  they  are  created 
expires.  As  if  an  estate  be  granted  to  a  woman  during 
her  widowhood,  or  to  a  man  until  he  be  promoted  to  a 
benefice ;  in  these  and  similar  cases,  whenever  the  contin- 
gency happens,  when  the  widow  marries,  or  when  the 
grantee  obtains  a  benefice,  the  respective  estates  are  abso- 
lutely determined  and  gone  (A).  Yet,  while  they  subsist, 
they  are  reckoned  estates  for  life(t);  because  the  time  for 
which  they  will  endure  being  uncertain,  they  may  by  pos- 
sibility last  for  life,  if  the  contingencies  upon  which  they 
are  to  determine  do  not  sooner  happen.  And,  moreover, 
in  case  an  estate  be  granted  to  a  man  for  his  life  gene- 
rally, it  may  also  determine  by  his  civil  death ;  as  if  he 
enters  into  a  monastery,  whereby  he  is  dead  in  law  (J) : 
for  which  reason  in  conveyances  the  grant  is  usually  made 
•*  for  the  term  of  a  man's  natural  life :"  which  can  only 
determine  by  his  natural  death  (A).]] 

(«)  Co.  LitU  42  a.  183  a.  (>)  Co.  Litt.  42  a. 

(/)  Ibid.  (j)  Archbp.  of  Caoterbary's  cue, 

(g)  Co.  Litt.  36  a,  183  a.  2  Rep.  48  b. 
(fc)  Co.  Lilt  42  a i  i3oruloo 'tease,  (fc)  Vide  sup.  p.  132. 

3  Rep.  19  a. 
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On  the  gift  of  an  estate  tail  we  may  remember  that  the 
donee  liolds  of  the  donor  by  fealty  and  such  other  services 
as  may  be  reserved  between  them,  or  if  none  be  reserved, 
then  by  fealty,  and  the  same  services  as  due  from  the 
donor  to  the  next  superior  lord  (/).  In  like  manner,  upon 
a  lease  for  life,  a  tenure  (of  the  imperfect  kind)  is  thereby 
created  between  the  lessor  and  lessee  :  and  the  latter  will 
hold  of  the  former,  by  the  nominal  obligation  of  fealty, 
and  such  other  services  as  may  be  reserved  ;  but  if  no 
other  be  reserved,  the  lessee  will  hold  not  by  those  due 
from  the  lessor  himself,  but  by  fealty  only  (m). 

[The  incidents  to  an  estate  for  life  are  principally  the 
following ;  which  are  applicable  not  only  to  that  species 
of  tenants  for  life,  which  are  expressly  created  by  deed  ; 
but  also  to  those  which  are  created  by  act  and  operation 
of  law. 

1.  Every  tenant  for  life,  unless  restrained  by  covenant 
or  agreement,  may  of  common  right  take  upon  the  land 
demised  to  him  reasonable  estovers  or  botes  (a),]]  that  is, 
an  allowance  of  wood  for  fuel,  repairs,  and  the  like.  [[For 
he  hath  a  right  to  the  full  enjoyment  and  use  of  the  land 
and  all  its  profits  during  his  estate  therein.]] 

But  he  his  not  to  commit  or  suffer  waste  (o),  that  is,  the 
destruction  or  material  alteration  of  any  part  of  the  tene- 
ment, to  the  injury  of  the  person  entitled  to  the  inherit^ 
ance ;  such,  for  example,  as  the  demolition  of  buildings,  or 
the  cutting  of  timber. 

[[2.  Tenant  for  life,  or  his  r^NVsenUtives,  shall  not  be 
prejudiced  by  the  determination  of  his  estate,]]   where 

(I)  Vida  kap.  p.  tS3.  bat*  lb*  land  witiumt  impmettrntnt  if 

(■)  Co.  Lite  14S  a,  n  a. Ma,  •■••*{  aalowlbelividaUarkkaodaa'a 

OS  b.  a.  (ft),  by  llaff.  i  litt.  a.  191.  SMi,  4  IU^68a)  DOTraMa'a«aM,9 

(■)C«.  Uu4lb.  Ri^  10  b  i  Pyaa  a.  Dor.  1 T.  R,  M ; 


(•)  lb.  &3  a  i  HiBBinii  a.  HoilM,  WiOiaaia  a.  WilliaaM.  IS  Vaa.  417; 

7  ll«lif.04O;  OwrarMtaofHanvira.  Bw|«a   a.    LMib,   16  Vaa.    174; 

Ayartoa.  1  baa  ft  PO.  M.    EaMaa  Laahlagloa  *.  Bdikra,6  lUdd.  149. 

for  lilt  ai*  bo— aor  oAm  givaa  aniii  •  Oa  Uka  wljael  af  mmm  «•  aball  bat* 


claaaa  Umi  iba  insM  %m  Hfi  aball      innailis  la  «Blaf|a  h««allar. 
TOL.  1.  .m 
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such  determination  is  sudden  and  unforeseen.  QThcrefore 
if  a  tenant  for  his  ovm  life  sows  the  lands,  and  dies  before 
harvest,  his  executors  shall  have  the  emblements (p),or 
profits  of  the  crop  :  for  the  estate  was  determined  by  the 
act  of  God(<j).  The  representatives  therefore  of  the 
tenant  for  life  shall  have  the  emblements,  to  compensate 
for  the  labour  and  expense  of  tilling,  manuring,  and 
sowing  the  lands ;  and  also  for  the  encouragement  of 
husbandry,  which  being  a  public  benefit,  tending  to  the 
increase  and  plenty  of  provisions,  ought  to  have  the 
utmost  security  and  privilege  that  the  law  can  give  it. 
Wherefore  by  the  feudal  law,  if  a  tenant  for  life  died 
between  the  beginning  of  September  and  the  end  of 
February,  the  lord,  who  was  entitled  to  the  reversion,  was 
also  entitled  to  the  profits  of  the  whole  year ;  but  if  he 
died  between  the  beginning  of  March  and  the  end  of 
August,  the  heirs  of  the  tenant  received  the  whole  (r). 
From  hence  our  law  of  emblements  seems  to  have  been 
derived,  but  with  very  considerable  improvements.  So  it 
is  also,  if  a  man  be  tenant  for  the  life  of  another,  and  cestui 
que  vie,  or  he  on  whose  life  the  land  is  held,  dies  after  the 
corn  sown,  the  tenant  pur  autre  vie  shall  have  the  emble- 
ments. The  same  is  also  the  rule,  if  a  life  estate  be  deter- 
mined by  the  act  of  law.  Therefore,  if  a  lease  be  made  to 
husband  and  wife  during  coverture  (which  gives  them  a 
determinable  estate  for  life),  and  the  husband  sows  the  land, 
and  afterwards  they  are  divorced  a  vinculo  matrimonii,  the 
husband  shall  have  the  emblements  in  this  case ;  for  the 
sentence  of  divorce  is  the  act  of  law  («).  But  if  an  estate 
for  life  be  determined  by  the  tenant's  oum  act,  (as  by  for- 
feiture for  waste  committed,  or  if  a  tenant  during  widow- 
hood thinks  proper  to  marry,)  in  these,  and  similar  cases, 

(p)  At  10  emblemeou,  vide  Co.  of  additional  reason,  U>e  maxim  Uut 

Liu.  55  a,  55  b;  Graves  c.  Weld,  5  MtuM  Dei  nemini  faeit  iyuriam,    2 

Baro.  &  Ad.  106;  Davit  v.  Eytoo,  7  fil.  C.  p.  122. 

Biog.  154.  (r)  Feod.  I.  2,  V  28. 

(•/)  BlackatoM  doUgm  bore,  by  way  («)  Oland't  caae,  5  Rep.  1 16. 
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[|the  teoante,  haTing  thu«  determined  the  estate  by  their 
own  actA,  thall  not  be  entitled  to  take  the  emblMiients  (0- 
The  doctrine  of  emblementt  extends  not  only  to  com 
•own,  bat  to  roots  planted,  or  other  annual  artificial 
profit,  but  it  is  otherwise  of  fruit  trees,  grass,  and  the  like, 
which  are  not  planted  annually  at  the  expense  and  labour 
of  the  tenant,  but  are  either  a  permanent  or  natural  profit 
of  the  earth  (m).  For  when  a  man  plants  a  tree,  he  cannot 
be  presumed  to  plant  it  in  contemplation  of  any  present 
profit ;  but  merely  with  a  prospect  of  its  being  useful  to 
himself  in  future,  and  to  future  successions  of  tenants. 
The  advantages  also  of  emblements  are  particularly  ex- 
tended to  the  parochial  clergy  by  the  statute  28  Hen.  VIII. 
c.  11.  For  all  persons  who  are  presented  to  any  ecclesi- 
astical benefice,  or  to  any  civil  office,  are  considered  as 
tenants  for  their  own  lives,  unless  the  contrary  be  ex- 
pressed in  the  form  of  donation. 

3.  A  third  incident  to  estates  for  life  relates  to  the 
nnder  tenants  or  leseees.  For  they  have  the  same,  nay 
greater  indulgences  than  their  lessors,  the  original  tenants 
for  life.  The  same ;  for  the  law  of  estovers  and  emble- 
ments, with  regard  to  the  tenant  for  life,  is  also  law  with 
regard  to  his  under-tenant,  who  represents  him  and  stands 
in  hit  place  (x) :  and  greater ;  for  in  those  cases  where 
tenant  for  life  shall  not  have  the  emblements,  because  the 
estate  determines  by  his  own  act,  the  exception  shall  not 
reach  his  lessee,  who  is  a  third  person.  As  in  the  case  of 
a  woman  who  huAdt  dmwtU  vidtniatt:  her  taking  hat- 
band is  her  own  act,  and  therefore  deprives  her  of  the 
embiema«ta ;  hot  if  she  leases  her  estate  to  an  under- 
tenant, who  sows  the  land,  and  sha  then  marries,  thb  her 
act  shall  not  deprive  the  tenant  of  his  emblements,  who  is 
a  stranger  and  could  not  prevent  her  (y).  The  lessees  of 
tenants  for  Mfe  had  also  at  the  common  law  another  most 

(O  KaM«U*.Pwl,Cw.Etii.46l,      AW.  Ttt. 
I  Bon.  AW. 7».  («)C«.LkLMk 

(«)  C«.  Lilt.  66 1.  M  bi   I  Roll.  (y)  IM. 

B  2 
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[[unreaBonable  advantage ;  for,  at  the  death  of  their  lesson, 
the  tenants  for  life,  these  under-tenants  might  if  they 
pleased  quit  the  premises,  and  pay  no  rent  to  any  body  for 
the  occupation  of  the  land  since  the  last  quarter  day,  or 
other  day  assigned  for  payment  of  rent  (z).     To  'v 

which  it  is  now  enacted  (a),  that  the  executors  or  a 
trators  of  tenant  for  life,  on  whose  death  any  lease  deter- 
mined, shall  recover  of  the  lessee  a  rateable  proportion  of 
rent,  from  the  last  day  of  payment  to  the  death  of  such 
lessor ;]]  and  also  by  a  later  statute  (6),  that  where  any 
lease  shall  determine  on  the  death  of  the  person  making 
the  same  (though  he  may  not  have  been  strictly  tenant  for 
life),  or  on  the  expiration  of  the  life  or  lives  for  which  he 
was  entitled,  a  proportion  of  the  rent  shall  in  like  manner 
be  recoverable  by  his  executors  or  administriitors.  or  l)v 
himself,  as  the  case  may  be. 

[]II.  The  next  estate  for  life  is  of  the  legal  kind,  as  con- 
tradistinguished from  conventional ;  viz.  that  of  tenant  in 
tail  after  possibility  of  issue  extinct  (c).  This  happens 
where  one  is  tenant  in  special  tail,  and  a  person,  from 
whose  body  the  issue  was  to  spring,  dies  without  issue  ; 
or,  having  left  issue,  that  issue  becomes  extinct :  in  either 
of  these  cases  the  sur\'iving  tenant  in  special  tail  becomes 
tenant  in  tail  after  possibility  of  issue  extinct.  As  where 
one  has  an  estate  to  him  and  his  heirs  on  the  body  of  his 
present  wife  to  be  begotten,  and  the  wife  dies  without 
issue  (<f):  in  this  case  the  man  has  an  estate-tail,  which 
cannot  possibly  descend  to  any  one ;  and  therefore  the 
law  makes  use  of  this  long  periphrasis  as  absolutely  ne- 
cessary to  give  an  adequate  idea  of  his  estate.  For  if  it 
had  called  him  barely  tenant  in  fee-tail  special,  that  would 

(s)  CIuD't  caae,  10  Rep.  127.  Bowles's  caae,  11  Rep.  79  b;  Co.LiU. 

(a)  Slat.  11  Geo.  2,  c.  19,  s.  15  ;  27  b— 28  b  ;    Williarat  v.  Williams, 

■ec  Jennero.  Morgan.  1  P.  Wms.  392.  12  East.  209  ;  IS  Ves.  419  ;  PlaU  v. 

(&)  4  &  5  Will.  4.  c.  22.  Powles,  2  Mau.  &  Set.  65. 

(«)  As  to  this  esUte,  vide  I.ewis  (</)  Lilt.  s.  32. 
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Qnot  have  distinguished  him  from  others ;  and  besides  he 
has  no  longer  an  estate  of  inheritance,  or  fee  («),  for  he 
can  have  no  heirs  capable  of  taking  per  formam  doni. 
Had  it  called  him  tenant  in  tail  without  issue,  this  had 
only  related  to  the  present  fact,  and  would  not  have 
excluded  the  possibility  of  future  issue.  Had  he  been 
styled  tenant  in  tail  without  possibility  of  issue,  this  would 
exclude  time  post  as  well  as  present,  and  he  might  under 
this  dcMTiption  never  have  had  any  possibility  of  issue. 
No  definitiun  therefore  could  so  exactly  mark  him  out  as 
this  of  tenant  in  ttul  after  possibility  of  issue  extinct, 
which  (with  a  precision  peculiar  to  our  own  law)  not  only 
takes  in  the  possibility  of  issue  in  tail  which  he  once  had, 
but  also  states  that  this  possibility  is  now  extinguished 
and  gone. 

This  estate  must  be  created  by  the  act  of  God,  that  is, 
by  the  death  of  that  person  out  of  whose  body  the  issue 
was  to  spring ;  for  no  limitation,  conveyance,  or  other 
human  act  can  make  it.  For,  if  land  be  given  to  a  man 
and  his  wife,  and  the  heirs  of  their  two  bodies  begotten, 
and  they  are  divorced  a  vinculo  matrimonii,  they  shall 
neither  of  them  have  this  estate,  but  be  barely  tenants 
for  life,  notwithstanding  the  inheritance  once  vested  in 
them(/).  A  possibility  of  issue  is  always  supposed  to 
exist  in  law,  unless  extinguished  by  the  death  of  the  par- 
ties ;  even  though  the  donees  be  each  of  them  an  hundred 
years  old  (g). 

The  estate  is  of  an  amphibious  nature,  partaking  partly 
of  an  estate-tail,  and  partly  of  an  estate  for  life.]]  For 
besides  the  name  of  tenant  in  tail,  the  tenant  is  so  far  in 
the  condition  of  a  tenant  in  tail  properly  so  called,  as  to 
be  dinpunisbable  (that  is,  not  answerable)  for  waste  (A)  ; 
and  he  formerly  poMeaaed  soaie  other  of  the  privileges  of 

(•)  BswIm  *.  B«m.  1  Roll.  R«p.  (^ )  Id. 

184;  Lawit  Bm^m't  tarn,  II  Ri^  (»)  Co.  Liu.  27  b;  »id«  WhiiArld 

•0.  r.  UowtU.  1  V.  \Vq>».  .'lo  .  U  illi«im 

(/)  Co.  litl.  M  ft.  r.  WUIlMM.  la  V^x.  209. 


246      BK.  II.  RIGHTS  OP  PBOPBBTT. — PAST  I.  TBIRM 

a  tenant  in  tail,  connected  with  branches  of  the  law  which 
have  now  become  extinct  (t).  But,  on  the  other  hand, 
his  estate  in  a  general  point  of  view  has  always  been  c-ou- 
sidered  as  equivalent  to  an  estate  for  life  only ;  and  there- 
fore the  law  permits  a  tenant  in  tail  of  this  d<  n 
and  an  ordinary  tenant  for  life  to  make  mutual  a  n 
of  their  estates  by  that  particular  method  of  conveyance 
called  an  exchange ;  which  can  take  place  (as  we  shall  see 
hereafler)  only  in  the  case  of  cstateg  that  are  equal  in  their 
nature. 

III.  An  estate  by  the  curtesy  of  England  (k),  is  that  to 
which  a  man  is  by  law  entitled  on  the  death  of  his  wife, 
in  the  lands  and  tenements  of  which  she  was  seised  during 
the  marriage,  in  fee  simple  or  fee  tail  (/) ;  provided  he  had 
issue  by  her  bom  alive  during  the  marriage,  and  capable 
of  inheriting  her  estate :  in  this  case  he  shall,  on  the  death 
of  his  wife,  hold  tlie  lands  for  his  life,  as  tenant  by  the 
curtesy  of  England.  If  the  lands,  however,  be  in  gavel- 
kind, the  rule  is  so  far  different,  that  he  shall  hold  no  more 
than  a  moiety,  and  that  only  while  he  lives  unmarried  ; 
and,  on  the  other  band,  his  title  attaches  whether  he  had 
issue  born  or  not  (m). 

This  estate  is  said,  in  the  Mirrour  (n),  to  have  been  in- 
troduced by  King  Henry  the  First ;  and,  notwithstanding 
its  appellation,  was  not  peculiar  to  this  realm  (o) ;  for  it 

(i)  Co.  Liu.  27  b;  Lewis  Bowles's  (o)  It  is  said  by  Blarkstone  (citing 

c«ie,  11  Rep.  80  a.  Crtg.  1. 2, 1. 19,  s.  4,)  to  have  also  ob- 

(k)  As  to  an  estate  by  the  curtesy,  taioed  in  Scotland,  where  it  was  called 

vide  Co.  LitU  29  a— 30  b ;  2  Saand.  Curialitas  ;  (tee  also  Co.  LiU.  30  a.) 

by  Williams,  45,  n.  (5),  46,  n.  (q),  And  Blackstooe  hence  infen  that  pro- 

382  a,  b  ;  Buckworth  v.  Thirkell,  3  bably  our  word  eurUty  signified  an  at- 

Boa.  &  Pul.652,  n. ;  Barker  v.  Barker,  tendance  by  the  husband  on  the  lord's 

2  Sim.  249.  court,  or  curia,  (in  capaciiy  cf  his 

(i)  Doe  r.  Rivers,  7  T.  R  276.  vassal  or  tenant  in  respect  of  the  wife's 

{m)  Robinson, Gavelk.b. 2.  c.  I ;  et  land).     Tenant  by  the  curtesy  is  said, 

vide  ace  as  to  birth  of  issue,  Co.  Lilt.  however,  by  Littleion,  to  be  so  called, 

39  a.  "  because  this   is  used   in    no   oiher 

(n  ^  ''->;v  I    s.  3.  "  realm  but  in  England  only  ,"    Ltd. 
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[[also  appears  to  have  obtained  in  Normandy  ip) ;  and  waa 
likewise  used  among  the  antieiit  Almains  or  Germans  (q). 
And  yet  it  is  not  generally  apprehended  to  have  been  a 
ooMeqoence  of  feodal  tenure  (r),  though  some  substantial 
feodal  reasons  may  be  given  for  its  introduction.  For  if 
a  woman  seised  of  lands  hath  issue  by  her  husband,  and 
dies,  the  bosband  is  the  natoral  guardian  of  the  child,  and 
as  such  is  in  reason  entitled  to  the  profits  of  the  lands  in 
order  to  maintain  it ;  for  which  reason  the  heir  apparent 
of  a  tenant  by  the  curtesy  could  not  be  in  ward  to  the 
lord  of  the  fee  during  the  life  of  such  tenant  («).  As  soon 
tlwrefiore  as  any  child  was  bom,  the  father  began  to  have 
a  permanent  interest  in  the  lands,  he  became  one  of  the 
pare$  ewrtii^  did  homage  to  the  lord,  and  was  called 
tenant  by  the  curtesy  initiate ;  and  this  estate,  being  oacB 
▼ested  in  him  by  the  birth  of  the  child,  was  not  suffered 
to  determine  by  the  subsequent  death  or  coming  of  age 
of  the  infiuit. 

There  are  four  requisitea  necessary  to  make  a  tenancy  by 
the  curtesy :  marriage,  seisin  of  the  wife,  issue,  and  death 
of  the  wife  (0  Q — I.  The  marriage  most  be  legal ;  so  that 
if  either  void  ipso  factOf  or  aroided  by  a  divorce  a  vincmlo 
wtatrimonii,  no  estate  by  the  curtesy  can  in  either  case  be 
ffiaimti^  (a).  Q2.  The  seisin  of  the  wife  must  be  an  actual 
•eidn,  or  possession,  of  the  lands ;  not  a  bare  right  to 
possess,  which  is  a  seisin  in  laWf  but  an  actual  posses- 
sion, which  is  a  seisin  in  dud{x).    3.  The  issue  most  be 

s.  a8b    Aod  tiM  mmnm  is  wWoh  Im      Um  Mppnsd  pseoliaritj  did  not  in 
■  MMTibsd  IB  IM   oU   piwns|i«      net  (nrt. 


"Tnmumt     prr     Ut     d' KmglMmrt,"  (p)  Quad  C— I— ■  c  1 1». 

(Ywr.Book.  Tri«.  I  Edw.  II.)  mmm  (f )  Uodwbwg.  LL.  Almu.  L  M. 

to  eoaSm  thai  •tyaelogy.    Sm  ahe  (r)  Wrigfit't  Tm.  194. 

Co.  UlL  bj  llaff.  SO  0.  •.(6).  ud  (•)  P.  N.  B.  14S. 

tbo  PuMt  Roll  of  H«B. 3.  tWraritod.  (f)  Co.  liu.  SO  ». 

litiicli  ipiohi  ol  tkit  oototo  —  tU «— •  (•)  Vido  BMaiagtoa».Colo,lio]r, 

ntMmdm  H  Im  A^Um,     B«l  lUagk  M. 

(«)Co.IJ«lS1s.»b.    Thotona 


•  MliM  ikM  Ikt  «MM  «M  fMsiar      mWs  in  Ism  •  —tolly  apflM  to  a 
to  tlHb»  of  BiglMd.il  kdwilMl     IMS  by  dtoOMl.  bofcn  dto  Itoir  Int 
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[[bor»  alive.  Some  bare  had  a  notion  that  it  must  be 
heard  to  cry,  but  that  is  a  mistake.  Crying,  indeed,  is 
the  strongest  evidence  of  its  being  born  alive  ;  but  it  is 
not  the  only  evidence  (y).  The  issue  also  must  be  born 
during  the  life  of  the  mother ;  for  if  the  mother  dies  in 
labour,  and  the  Caesarian  operation  is  performed,  the 
husband  in  this  case  shall  not  be  tenant  by  the  curtesy  : 
because,  at  the  instant  of  the  mother's  death,  he  was 
clearly  not  entitled,  as  having  had  no  issue  born,  but  the 
land  descended  to  the  child  while  he  was  yet  in  his  mother's 
womb ;  and  the  estate  being  once  so  vested,  shall  not  after- 
wards be  taken  from  him  (z).]]  The  issue  must  also  be 
such  as  is  [[capable  of  inheriting  the  mother's  estate  (a). 
Therefore  if  a  woman  be  tenant  in  tail  male,  and  hath 
only  a  daughter  bom,  the  husband  is  not  thereby  entitled 
to  be  tenant  by  the  curtesy;  because  such  issue  female 
can  never  inherit  the  estate  in  tail  male  {b).  The  time 
when  the  issue  was  bom  is  immaterial,  provided  it  were 
during  the  coverture  :  for  whether  it  were  born  before  or 
after  the  wife's  seisin  of  the  lands,  whether  it  be  living  or 
dead  at  the  time  of  the  seisin,  or  at  the  time  of  the  wife's 
decease,  the  husband  shall  be  tenant  by  the  curtesy  (c). 
The  husband  by  the  birth  of  the  child  becomes,  as  was 
before  observed,  tenant  by  the  curtesy  initiate  id),  and 
may  do  many  acts  to  charge  the  lands ;  but  his  estate  is 
not  consummate  till  the  death  of  the  wife,  which  is  the 
fourth  and  last  requisite  to  make  a  complete  tenant  by 
the  curtesy  (c).]]  To  complete  our  view  of  his  estate,  it 
may  be  proper  to  add  that  he  holds  not  of  the  heir,  but  of 
the  next  lord  paramount  ( / ). 

entered.     It  wemt  properly  however  (u)  Lilt.  t.  52. 

to  apply  to  every  cue  where  the  free-  {h)  Co.  Litt.  29  b. 

hold  is  vested  io  a  man  before  entry,  (c)  lb. 

vide  Co.  Litt.  266  b.  {d)  lb.  30  a. 

(y)  Dyer, 36;  Paioe's  case,  8  Rep.  (c)  lb. 

34.  (/)  3  lost.  301  ;  Paine's  case,  8 

(x)  Co.  Liu.  29  b.  Rep.  36  a. 
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IV.  An  estate  in  dower  {g)  is  that  which  a  woman  is  by 
law  entitled  to  claim,  on  the  death  of  her  husband,  in  the 
lands  and  tenements  of  which  he  was  seised  during  the 
marriage,  in  fee  simple  or  fee  tail ;  and  which  her  issue  (if 
any)  might  by  possibility  have  inherited.  She  may  claim 
to  have  the  third  part  of  them  (in  value)  assigned  to  her, 
to  hold  during  the  term  of  her  natural  life ;  except  the 
lands  be  gavelkind,  in  which  case  she  is  entitled  to  a 
moiety ;  but  subject,  in  this  instance,  to  the  condition  of 
remaining  chaste  and  unmarried  (h). 

QDower  is  called  in  Latin  by  the  foreign  jurists  doa- 
riinn,  but  by  Bracton  and  our  English  writers  dos:  which 
among  the  Romans  signified  the  marriage  portion,  which 
the  wife  brought  to  her  husband ;  but  with  us  is  applied 
to  signiiy  this  kind  of  estate,  to  which  the  civil  law,  in  its 
orig^al  state,  had  nothing  that  bore  a  resemblance :  nor 
indeed  is  there  anything  in  general  more  different  than 
the  regulation  of  landed  property  according  to  the  English 
and  Roman  laws.  Some(t)  have  ascribed  the  introduc- 
tion of  dower  to  the  Normans,  as  a  branch  of  their  local 
tenures;  though  we  cannot  expect  any  feudal  reason  for 
its  invention,  since  it  was  not  a  part  of  the  pure,  primitive, 
simple  law  of  feuds,  but  was  first  of  all  introduced  into 
that  .system  (wherein  it  was  called  triens,  terlia  (k),  emd 
dotaluium)  by  the  Emperor  Frederick  tlie  Second  (/),  who 
was  contemporary  with  our  King  Henry  III.  It  is  pos- 
sible, therefore,  that  it  might  be  with  us  the  relic  of  a 
Danish  custom ;  since,  according  to  tlie  historians  of  that 
coontry,  dower  was  introduced  into  Denmark  by  Swdn, 
the  father  of  our  Canute  the  Great,  out  of  gratitude  to  the 
Danish  ladies,  who  sold  all  their  jewels  to  ransom  him 
when  taken  prisoner  by  the  Vandals  (m).     However  this 

(f)  Aalodef>«r,vkbCo.LiltlOb  (k)  3B1.C.1U;  Rebiitt.Otv«lk. 

->4I  •  i  Raw* ».  Bowtr.  3  N.  R.  I  i  book),  c. 2. 

8««Hi»*Mi  «.  U%li.   I  TaoDL  402;  (i)  Wiifbl'tTM.  101. 

R«j  «.  Puf.  6  B.  «t   Aid.  Ml  ;  {k)  Crtf.  I. S.t »,•.». 

MMdy  ».  Ktaf.  *  B^-  447  ;  lt«a  ».  (1)  lb. 

N«rdi»«M  Bmmu.  4  Om>.  a  Ry.  («)  Mod.  Us.  Hat  suU.  01. 
t76  i  Jmm  ».  Jmm.  %  Xyn*.  Ml. 
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Qbe,  the  reason  which  our  law  gives  for  adopting  it  is  a 
very  plain  and  sensible  one :  for  the  sustenance  of  the 
wife,  and  the  nurtiire  and  inlucation  of  the  younger  chil- 
dren (n). 

In  treating  of  this  estate,  let  us  Hrst  consider  wiio  nr.iy 
be  endowed ;  secondly,  of  what  she  may  be  endowed ; 
thirdly,  the  manner  how  she  shall  be  endowed;  and 
fourthly,  how  dower  may  be  barred  or]]  otherwise  de- 
feated. 

Ql.  Who  may  be  endowed.  She  must  be  the  actual 
wife  of  the  party  at  the  time  of  his  decease.  If  she  be 
divorced  a  vinculo  matrimonii,  she  shall  not  be  endowed  ; 
for  ubi  nullum  matrimonium,  ibi  nulla  do8(o).  But  a 
divorce  a  mensa  et  thoro  only,  doth  not  destroy  the 
dower  (p) ;  no,  not  even  for  adultery  itself  by  the  com- 
mon law  {q).  Yet  now  by  the  statute  Westm.  2  (r),  if  a 
woman  voluntarily  leaves  (which  the  law  calls  eloping 
from)  her  husband,  and  lives  with  an  adulterer,  she  shall 
lose  her  dower,  unless  her  husband  be  voluntarily  recon- 
ciled to  her  (*).  It  was  formerly  held  that  the  wife  of  an 
idiot  might  be  endowed  {t) :  but  as  it  seems  to  be  at  pre- 
sent agreed,  upon  principles  of  sound  sense  and  reason, 
that  an  idiot  cannot  marry,  being  incapable  of  consenting 
to  any  contract,  this  doctrine  cannot  now  take  place.  By 
the  antient  law  the  wife  of  a  person  attainted  of  trea- 
son or  felony  could  not  be  endowed ;  to  the  intent,  says 
Staundforde(u),  that  if  the  love  of  a  man's  own  life  cannot 
restrain  him  from  such  atrocious  acts,  the  love  of  his  wife 
and  children  may :  though  Britton  (jx)  gives  it  another 

(fi)  Bnct.  1. 3.  C.39.  •.  1 ;  Co.  LitU  an  adnhreu  was  punished  bj  the  lou 

30  b.  of  her  dotalUii  et  trUntU  ex  bonis  mo- 

(o)  Bract  1.  2,  c.  39,  s.  4.     Bat  bilibusviri.    (Stierah.  1.3,  r.2.) 

sb«  does  not  lose  her  dower  merely  (r)  13  Edw.  1,  c.  34. 

because  the  uarriage  wm  voidable,  if  («)  2  Inst.  435;   Iletberiogtoo  v. 

there  be  no  actnal  divorce;  Co.  Litt.  Graham,  6  Bing.  135. 

33  a.  (I)  Co.  Litt.  31  a. 

(r)  Co.  Litt  33  a,  33  b.  (u)  P.  C.  b.  3,  c.  33. 

(«)  Sidney  v.  Sidney,  3  V.  Wms.  (z)  C.  110. 
27S.    Yet,  among  the  antient  Ooths, 
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[[torn,  viz.  that  it  is  presumed  the  wife  wa«  privy  to  her 
bnsband't  crime.  However,  the  statate  1  £dw.  VI.  c.  12 
abated  the  rigour  of  the  common  law  in  this  particular, 
and  allowed  the  wife  her  dower.  But  a  subaequeot  sta- 
tute (jf)  revived  this  severity  against  the  widows  of  traitors, 
who  are  now  barred  of  their  dower,  but  not  the  widows 
of  fekma.  An  alien  also]]  married  without  the  royal 
licence  to  a  British  subject  (z)  [[cannot  be  endowed,  for 
generally  no  alien  is  capable  of  holding  lands.  The  wife 
must  be  above  nine  years  old  at  her  husband's  death, 
otherwise  she  shall  not  be  endowed  (a) :  though  in  Brac- 
ton's  time  the  age  was  indefinite,  and  dower  was  then 
only  due  **ti  uxor  possit  dotem  promerarit  et  vintm  sus- 
iimereib):* 

2.  We  are  next  to  inquire,  of  what  a  wife  may  be  en- 
dowed. And  she  is  now  by  law  entitled  to  be  endowed 
of  all  lands  and  tenements  of  which  her  husband  was 
seised  in  fee  simple  or  fee  tail  at  any  time  during  the 
coverture ;  and  of  which  any  issue,  which  she  might  have 
had,  might  by  possibility  have  been  heir  (c).  Therefore, 
if  a  man  seised  in  fee  simple  hath  a  son  by  his  first  wife, 
and  after  marries  a  second  wife,  she  shall  be  endowed  of 
his  lands ;  for  her  issue  might  by  possibility  have  been 
heir,  on  the  death  of  the  son  by  the  former  wife.  But,  if 
there  be  a  donee  in  special  tail,  who  holds  lands  to  him 
and  the  heirs  of  his  body  begotten  on  Jane  bis  wife; 
though  Jane  may  be  endowed  of  these  lands,  yet  if  Jane 
dies,  and  be  marries  a  second  wife,  that  second  wife  shall 
never  be  endowed  of  the  lands  entailed ;  for  no  issue  that 

(jr)6Ai6E4«.8.e.  ll.t.13.  MatMjdiiH<««^*UlbtMoonl«lia 

(■)C«.Iiu.b]rlitf|.Slb.B.(9).  bw,  thm  iU  imtk  oT  Jw  fcwbasJ,  m 

(•)  A  wtmm  mmtn  mmmn  i»  s  l—M  — tmmwW  <k—.  lUt  fa, 

w  M  M  raadUr  k  •  kiadiag  fnttiti  ikmwikwmthamtimjmn 


1  ika  it  t««h«,  Mr  •     9l  tfjt  M  itmhrnktrnft  JmA,    lb. 
■M  Mli  Im  k  tMMlMa  jTMfi  af  «!■.         (»)  L.  3.  €.»,■.  t. 


tnm  «ych      WiU.  4.  c  106.  k  S.  m  to  dnm  is 


mAm  at  tka  p^rtim  mi  ika  ^ftm  at  roa. 
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[[•he  could  have,  could  by  any  possibility  inherit  theni(<f). 
A  seisin  in  law  of  the  husband  will  be  as  effectual  as  a 
seisin  in  deed,  in  order  to  render  the  wife  dowable(e) ;  for 
it  is  not  in  the  wife's  power  to  bring  the  husband's  title 
to  an  actual  seisin,  as  it  is  in  the  husband's  power  to  do 
with  regard  to  the  wife's  lands  :  which  is  one  reason  why 
he  shall  not  be  tenant  by  the  curtesy  but  of  such  lands 
whereof  the  wife,  or  he  himself  in  her  right,  was  actually 
■eued  in  deed  ( /).]]  As  to  the  nature,  however,  of  the 
lands  and  tenements  of  which  she  may  be  endowed,  there 
are  some  few  cases  noticed  in  our  books,  where  her  title 
does  not  attach  :  among  others,  that  of  a  castle  maintained 
for  the  necessary  defence  of  the  realm ;  for  that  ought  not 
to  be  divided,  and  the  public  must  be  preferred  to  the 
private  interest  (g). 

[[3.  Next,  as  to  the  manner  in  which  a  woman  is  to  be 
endowed.]]  There  were  formerly  subsisting  five  species  of 
dower :  QDower  by  the  common  law,  or  that  which  is 
before  described.  Dower  by  particular  custom(h);  as  that 
the  wife  should  have  half  the  husband's  lands,  or  in  some 
places  the  whole,  and  in  some  only  a  quarter.]]  Dower 
de  la  plus  belle,  of  which  no  more  needs  be  said  than  that 
it  was  a  consequence  of  the  military  tenures,  and  that  it 
was  abolished  with  them(»).  [[  Dower  ad  ostium  eccle- 
sia(k),  which  was  where  tenant  in  fee  simple  of  full  age, 
openly  at  the  church  door,  where  all  marriages  were  for- 
merly celebrated,  after  affiance  made  and  (Sir  Edward 
Coke  in  his  translation  uf  Littleton  adds)  troth  plighted 
between  them,  endowed  his  wife  with  the  whole,  or  such 
quantity  as  he  pleased,  of  his  lands,  at  the  same  time 
specifying  and  ascertaining  the  same ;  on  which  the  wife, 
after  her  husband's  death,  might  enter  without  farther 

(d  )  Liu.  a.  53.  {h)  Lilt  t.  37. 

(e)  Vide  3  &  4  Will.  4,  c.  104,  ».3.  (i  )  2  BI.  C.  132. 
(/  )  Co.  LilU  31a.  (fe)  LitU  s.  39. 

(f )  Co.  Liu.  31b;  vide  Gerard  v. 
Gerard,  3  Le*.  401. 
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[[ceremooy.  Dower  ex  tu$en$u  patrit  (/)>  which  was  only 
a  tpedes  of  dower  ad  oBtium  eodetia,  made  when  the  hus- 
Iwiid't  father  was  alive,  and  the  son  by  his  consent,  ex- 
pressly given,  endowed  his  wife  with  parcel  of  his  father's 
lands.]]  But  both  the  latter  descriptions  of  dower  (like 
that  eU  la  plus  htlU)  have  now  disappeared  from  our  sys- 
tem, having  been  abolished  by  a  recent  act  of  parlia- 
ment (m).  We  need  only  consider,  therefore,  the  method 
of  proceeding  to  enforce  a  claim  of  dower  at  the  common 
Imp,  which  of  the  two  that  remain  is  the  only  usual 
species. 

QBy  the  old  law,  grounded  on  the  feudal  exactions,  a 
woman  could  not  be  endowed  without  a  fine  paid  to  the 
lord ;  neither  could  she  marry  again  without  his  licence, 
lest  she  should  contract  herself,  and  so  convey  part  of  the 
feod,  to  the  lord's  enemy  (n).  This  licence  the  lords  took 
care  to  be  well  paid  for ;  and,  as  it  seems,  would  some- 
times force  the  dowager  to  a  second  marriage,  in  order  to 
gain  the  fine.  Bat,  to  remedy  these  oppressions,  it  was 
provided  by  Magna  Carta  (o),  that  the  widow  shall  not  be 
distrained  to  marry  afresh,  if  she  chooses  to  live  without 
a  hosbcuid  (p) ;  but  shall  not  however  marry  against  the 
consent  of  the  lord;  and  farther,  that  nothing  shall  be 
taken  for  assignment  of  the  widow's  dower,  but  that  she 
shall  remain  in  her  husband's  capital  mansion-house  for 
forty  days  after  his  death,  during  which  time  her  dower 
shall  be  aaiigned.  These  forty  days  are  called  the  widow's 
qmareiUimMf  a  term  made  use  of  in  law  to  signify  the  nnnt- 
ber  of  forty  days,  whether  applied  to  this  occasion  or  any 
other  (7).    The  particular  lands  to  be  held  in  dower  must 

(0  Liu.  t.  40.  lUUMa ;  vidt  1  Rmtw's  HiM.  Ei^. 

(•)  3 At  4  W ill.  4. e.  106,  ».  IS.  U».  p. S43 ;  Celtridn*  BhekatoM^ 

(■)  Mwr.e.  l.t.a.  «oLU.p.lsa.  B.(1A). 

(•)  Ctf.  7.  (f )  It  tiiaiiH.  b  pvtieslw,  tU 

(f)  BtMftMMsnytitvMdMpvs.  farty  d«j»  wlridi  |mhm  c— lin  N» 

«id«l  ikM  rfw  rf^y  ••  p* J  Miklsf  MMKd  cwnliks  m*  <blit>d  i»  wsk 


for  %m  ■wtiai*.'*    B«  dus  mtm  «•      bsfcra  iImj  «•  pwiiiiil  i»  liai  fe 
te  M  bcwrirt  irtf  wuiits  af  ikt 
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Qbe  aMigned(r)  by  the  heir  of  the  husband,  or  his  t^ar- 
dian ;  not  only  for  the  sake  of  notoriety,  but  also  to  entitle 
the  lord  of  the  fee  to  demand  his  services  of  the  heir,  in 
respect  of  the  lands  so  holden.  For  the  heir  by  this  entry 
becomes  tenant  thereof  to  the  lord,  and  the  widow  is  im- 
mediate tenant  to  the  heir  («),  by  a  kind  of  subinfeuda- 
tion or  under-tenancy,  completed  by  this  investiture  or 
assignment ;  which  tenure  may  still  be  created,  notwith- 
standing the  statute  of  Quia  emptores,  because  the  heir 
parts  not  with  the  fee  simple,  but  only  with  an  estate  for 
life.     If  the  heir  or  his  guardian  do  not  a  '    r  dower 

within  the  term  of  quarentine,  or  do  assign  uly, she 

has  her  remedy  at  law,  and  the  sheriff  is  appointed  to 
assign  it(0.  Or  if  the  heir  (being  under  age)  or  his 
guardian  assign  more  than  she  ought  to  have,  it  may  be 
afterwards  remedied  by  writ  of  admeasurement  of  dower  (u). 
If  the  thing  of  which  she  is  endowed  be  divisible,  her 
dower  must  be  set  out  by  metes  and  bounds  ;  but  if  it  be 
indivisible,  she  must  be  endowed  specially :  as  of  the  third 
presentation  to  a  church,  the  third  toll-dish  of  a  mill,  the 
third  part  of  the  profits  of  an  office,  the  third  slicaf  of 
tithe,  and  the  like  (x).]] 

4.  Lastly,  we  are  to  inquire  how  dower  may  be  barred, 
or  otherwise  defeated.  QA  widow  may  be  barred  of  her 
dower  not  only  by  elopement,  divorce,  the  treason  of  her 
husband,  and  other  disabilities  before  mentioned,  but  also 
by  detaining  the  title-deeds  or  evidences  of  the  estate 
from  the  heir,  until  she  restores  them(y).]]  A  woman 
might  also,  while  fines  and  recoveries  were  in  force,  be 
barred  by  these  assurances,  as  she  now  may  by  the  new 
method  of  conveyance  appointed  by  the  stat.  3  &  4  Will. 
IV.  c.  74,  in  substitution  for  a  fine  or  recovery,  in  the  case 

(r)  Co.  Litt.  34  b,  35  a.  (x)  Co.  Lift.  32  a. 

(0  G  lib.  Ten.  1 73.  (y )  Aon*  Bodiogfield't  om.  9  Rep. 

(t)  Co.  LitL  34  b,  35  a.  16  b. 
(«)  F.  N.  B.  148  ;  Finch.  I.  314  ; 
•taU  Wettm.  2.  13  Edw.  1.  c.  7. 
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of  ft  mmrried  woman.  And  another  method  of  barring 
dower  is  by  jointure  (x),  as  regulated  by  the  stat.  27  Hen. 
VIII.  c.  10,  a  sabject  on  which  some  farther  explanation 
may  here  be  desirabU 

QA  jointure  (which,  sti  !ics  a  joint 

esUte,  limited  U>  '   ••''  '"  .. ..  i   u.:    ,^.,2  but  in  its 

more  otaal  form  te  limited  to  the  wife  only, 

expectant  upon  a  life  e«tat«  in  the  husband)  [[is  thus  de> 
fined  by  Sir  Edward  Coke  (6) : — "  A  competent  livelihood 
**  of  freehold  for  the  wife,  of  lands  and  tenements  ;  to  take 
"  effect  presently,  in  possession  or  profit,  after  the  decease 
**  of  the  husband ;  for  the  life  of  the  wife  at  least."  This 
description  is  framed  from  the  purview  of  the  stat.  27 
Hen.  VIII.  c.  10,  before  mentioned,  commonly  called  the 
Statute  of  6^«>«,  of  which  we  shall  speak  fully  hereafter. 
At  present  it  is  sufficient  to  observe,  that  before  the  mak- 
ing of  that  statute  the  greatest  part  of  the  land  of  England 
was  conveyed  to  uses ;  the  property  or  possession  of  the 
soil  being  vested  in  one  man,  and  the  ntt  or  profits  thereof 
in  another ;  whose  directions,  with  regard  to  the  disposi- 
tion thereof,  the  former  was  in  conscience  obliged  to  fol- 
low, and  might  be  compelled  by  ft  eoort  of  equity  to  ob- 
•erve.  Now,  though  a  husband  had  the  use  of  lands  in 
absolute  fee  simple,  yet  the  wife  was  not  entitled  to  any 
dower  therein,  be  not  being  $ei$ed  thereof;  wherefore  it 
became  usual,  on  marriage,  to  settle  by  express  deed  some 
spedftl  estftte  to  the  use  of  the  husband  and  bis  wife,  for 
their  lives,  in  joint  tenancy  or  jointure ;  which  settlement 
would  be  a  provision  for  the  wife  in  case  she  survived  her 
husband.  At  length  the  statute  of  uses  ordained  that  such 
as  had  the  vse  of  lands  should,  to  all  intents  and  purposes, 
be  reputed  and  taken  to  be  absolutely  »ei$ed  and  possessed 
of  the  soil  itself.     In  consequence  of  which  legal  seisin,  all 

(i)  VwMa**  «M«.  4  lUf.  •  k }  VaraM't  cm.  4  IUp.ab.  i  DmImm 

Ewl  tl  B«Uigk«My*t ».  Drafy.  S  tl  iammrmn'*  cm*.  0^.  97  k. 

Bnk.  I>.  C.  4M.  (*)  Co.Lla.36ki  fy«CiiW«i«n 

(•)  Vy*  Dmalm'tcam,  Vf.  t40  ■ .  r.  Rjrw.  S  B««.  C  C  9n, 
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[[wives  would  have  become  dowable  of  such  lands  as  were 
held  to  the  use  of  their  husbands,  and  also  entitled  at  the 
same  time  to  any  special  lands  that  might  be  settled  in 
jointure,  had  not  the  same  statute  provided  that,]]  upon 
the  husband's  making  or  procuring  to  be  made  [[such  an 
estate  in  jointure  to  the  wife  before  marriage,  she  shall  be 
for  ever  precluded  from  her  dower  (c).  But  then  these 
four  requisites  must  be  punctually  observed: — 1.  The 
jointure  must]]  be  limited  to{d)  [[take  eilect  immediately 
on  the  death  of  the  husband.  2.  It  must  be  for  her 
own  life  at  least,  and  not  pur  autre  r»>,  or  for  any  term 
of  years,  or  other  smaller  estate.  3.  It  must  be  made  to 
herself,  and  no  other  in  trust  for  her.  4.  It  must  be 
made,]]  and  must  appear  by  the  deed  (e)  to  be,  [[in  satis- 
faction of  her  whole  dower,  and  not  of  any  particular  part 
of  it.  If  the  jointure  be  made  to  her  after  marriage,  she 
has  her  election  after  her  husband's  death,  and  may  either 
accept  it  or  refuse  it,  and  betake  herself  to  her  dower  at 
common  law ;  for  she  was  not  capable  of  consenting  to 
it  during  coverture.  And  if,  by  any  fraud  or  accident,  a 
jointure  made  before  marriage  (/)  proves  to  be  on  a  bad 
title,  and  the  jointress  is  evicted,  or  turned  out  of  posses- 
sion, she  shall  then,  by  the  provisions  of  the  same  statute, 
have  her  dower  pro  tanto  at  the  common  law  (o"^. 

(c)  Vernon's  caae,  4  Rep.  1,2.  "  mar'nu$  affen ,  tnununt  partnt**  et 

(d)  Tbit  alteration  of  Blackstone's  "  propinqui,  et  mtuura  frobmnL"  (Da 
teit  i<  suggested  by  Mr.  Justice  Cole-  Mor.  Gerin.c.  18.)  ADdCaur(De 
ridge.  Coleridge's  Blackitone,  vol.2,  Bello  Galileo,  1.6,  c.  18)  has  given 
p.  138.  us  the  terms  of  a  marriage  wtUemeat 

(«)  Tinney  v.  Tinoey,  3  Atk.  8.  among  the  Gauls,  as  nicely  calculated 

(/ )  V'ide  Beard  c.  Nutball,  1  Vem.  as    toy    modern    jointure  :     "  Viri, 

428.  "  f Manias  ptcunias  ab  tuoribut  dotit 

(f )  These  settlements  previous  to  "  mmmin*  aecepemnt,   tantas  ex   «uu 

marriage  seem   to  have  been  in  use  "  bonit.xttimatinne  facta,  enm  dotibut 

among  the  antient  Germans,  and  their  "  communicant,    Hujut  omnii  pecunix 

kindred   nation   the  Gauls.  ''Of  the  "  eonjunctim  ratio  habetur,fruetui<jue 

former  Tacitus  gives  us  this  account .-  "  lertwnlur.     Uter  eorum  vita  tnper- 

— "  Dotem  n»H  uxarmarite,mdvxoTi  "  avit,  ad  eum  pan  utriiuque  eum 
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[There  are  some  advantages  attending  tenants  in  dower 
that  do  not  extend  to  jointresses ;  and  so  vice  versa,  join- 
tresses are  in  some  respects  more  privileged  than  tenants 
in  dower.  Tenant  in  dower  by  the  old  common  law  is 
subject  to  no  tolls  or  taxes;  and  hers  is  almost  the  only 
estate  on  which,  when  derived  from  the  king's  debtor,  the 
king  cannot  distrain  for  his  debt,  if  contracted  during  the 
coverture  (p).  But,  on  the  other  hand,  a  widow  may  enter 
at  once,  without  any  formal  process,  on  her  jointure  land  ; 
whereas  no  small  trouble,  and  a  very  tedious  method  of 
proceeding,  is  necessary  to  compel  a  legal  assignment  of 
dower  (A).]]  So,  though  dower  be  forfeited  by  the  treason  (i) 
of  the  husband,  or  by  the  wife's  adultery  (A),  yet  the  title 
to  lands  settled  in  jointure  remains,  in  either  case,  uuim- 
peacbed. 

Independently  of  the  bar  b>  jumuire,  if  the  husband 
makes  any  provision  for  his  wife  by  will,  or  otherwise,  in 
such  msnner  as  clearly  to  indicate  an  intention  that  it 
fhall  be  taken  in  lien  of  dower,  she  will  be  barred  of 
dower  by  her  acceptance,  after  his  death,  of  the  provision 
so  made ;  but  she  is  allowed  her  option  whether  she  will 
accept  it  or  not  (/). 

Dower  may  also  be  barred  by  the  husband's  taking  a 
conveyance  of  his  land  in  a  form  properly  adapted  to  that 
purpose.  Of  these  forms  there  are  several,  called  coaiMy- 
4Ptet$  to  M$t$  to  bar  dower  {m)^  on  which  it  is  unnecessary 
in  this  pUoe  to  say  more  than  that  they  are  the  contriv- 
ance of  conveyancers,   founded  on  the  Statute  of  Uses 

**frmitikm»  mftrimmm  HByiriw  ytrw  (k)  Co.  Lift.  S6  b. 

M  Cmmi  MpfOMi  ihM  ibk  0»«lUk         {k)  SMmj  *.  SidMj*  2  P.  Was. 


«M  iIm  fiwMd  of  Um  wtm  !»•  S77. 

fvlMiMH  w»M  by  JartWaa (Not .97)  (1)  Co.  Utt.  by  H«rf .  36  b.  a.  1 ; 

witfiHfif<l>l>>pMiWisfafwyowi  TbMipMa  *.  Noheo,   I  Cos,  447; 

Rmmm;  b«lMM«ljllMra  Ajm«.WUIU,  1  V«.Ma.ttOi  tUs 


M  H  mmtk  WMoi  to  mfifmm  ik«l  to      S  4i  4  Wm.  4.  c  105.  *,9, 10. 
!««•  tb«  biM  fw  Mv  mmmM*  jd»>         (a)   Bvlbr't  fmrm,   S4«— 340^ 
!■>••■  MsAL 

(«)  Co.  Uit  SI  •  .  F.  N.  B.  lAO. 

roi^  I.  jk 
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before  mentioned,  and  intended  to  give  the  husband  a 
clear  dominion  over  tho  property  he  purchases,  free  from 
future  claim  of  his  wife;  these  forms  being  so  managed  as 
to  vest  in  him  the  effective  ownership,  but  not  precisely 
such  an  estate  as  by  the  rules  of  law  would  be  subject  to 
dower. 

While  various  methods  have  thus  for  a  long  time  past 
existed,  in  which  the  widow's  right  was  capable  of  bein^ 
effectually  barred,  it  was  nevertheless,  up  to  a  late  period 
of  our  legal  history,  secure  (if  not  barred)  from  liability  to 
be  defeated  by  any  alienation  that  the  husband  might 
think  fit  to  make  of  his  estate ;  her  title  always  remaining 
paramount  to  that  of  the  alienee  (n).  And  while  dower 
retained  its  original  importance,  no  just  objection  could 
be  made  to  this  principle,  for  though  it  operated  as  a  clog 
on  the  transfer  of  property,  it  was  evidently  essential  to 
the  full  protection  of  the  widow's  right.  But  at  the 
period  to  which  we  refer,  that  right  had  long  sunk  into 
comparative  insignificance,  owing  first  to  the  facility  with 
which  it  was  capable  of  being  barred, — secondly,  to  the 
great  increase  in  modern  times  of  personal  property  (out 
of  which  the  husband  might  make  ample  provision  for 
the  wife  by  way  of  testamentary  disposition,  and  of  which, 
if  he  died  intestate,  she  became  entitled  to  her  share,) 
and  lastly,  to  the  effect  of  the  Statute  of  Wills,  which, 
by  making  real  property  devisable,  empowered  him  to 
provide  for  her  out  of  the  real  estate,  by  will.  Under 
these  circumstances  there  appeared  to  be  no  sufficient 
reason  for  continuing  the  inconvenient  restraint  which  the 
law  of  dower  tended  to  impose  on  the  husband's  aliena- 
tion ;  and  by  the  statute  3  &  4  Will.  IV.  c.  105,  it  is  con- 
sequently provided  that  all  dispositions  which  he  may 
make  of  his  land  (whether  absolute  or  partial,  and  whe- 
ther by  conveyance  in  his  lifetime,  or  by  will,)  and  all 
debts  and  incumbrances  to  which  it  may  be  subject,  shall 
be  deemed  to  be  valid  and  effectual,  as  against  his  widow's 
(■)  Co.  Liu.  32  a. 
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right  to  dower.  The  same  act  also  gives  still  greater  faci- 
liCaea  than  before  existed  for  the  barring  of  dower,  which 
it  allows  to  be  effected  by  a  simple  declaration  for  that 
parpoae,  introduced  into  the  deed  by  which  the  land  is 
conveyed  to  the  husband,  or  into  any  deed  executed  by 
him,  or  into  his  last  will  and  tcbtanient.  And  it  is  far- 
ther enacted,  that  where  the  husband  devises  for  his 
wife's  benefit  any  part  of  his  land  that  had  been  subject 
to  her  dower,  she  shall  be  thereby  excluded  from  her 
claim  of  dower,  unless  a  contrary  intention  is  declared  by 
the  will ;  though  it  is  otherwise  as  to  a  bequest  of  person- 
ally, or  of  land  on  which  her  claim  would  not  attach ;  for 
in  the  absence  of  a  declaration  to  the  contrary,  that  shall 
mot  be  sufficient  to  exclude  her  title  as  dowress  (o).  It  is 
to  be  observed,  however,  that  none  of  the  provisions  of 
this  act  apply  to  the  case  of  women  married  on  or  before 
IstJanoary,  1834:  and  that  as  to  these  the  former  law 
consequently  remains  m  its  full  force. 

[[It  is  curious  to  observe  tlic  several  revolutions  which 
the  doctrine  of  dower  has  undergone  since  its  introduc- 
tion into  England.  The  wife's  claim  seems  first  to  have 
extended  to  a  moiety  of  the  husband's  lands,  but  forfeit- 
able by  incontinency  or  a  second  marriage,  and  such  is 
still  the  case  where  the  tenure  is  in  gavelkind.  By  the 
fiunous  charter  of  Uenry  1.  this  condition  of  widowhood 
and  chastity,  was  only  required  in  case  the  husband  lefl 
any  uume  (p) ;  and  afterwards  we  hear  no  more  of  it. 
Under  Uenry  the  Second,  according  to  GlanviU^),  the 
dower  od  oitium  eceUna  waa  the  moat  usual  species  of 
dower :  and  here,  as  well  as  in  Normandy  (r),  it  was  bind- 
ing upon  the  wife,  if  by  her  consented  to  at  the  time  of 

(•)  \\U  CImI— w  •. SlorU, 3  V«.  rvm»*miit,  itiMm  f mUm  AaMil.  imm 

k.  Bn.  tXi  i  DkkiM  •.  IUAimm,  •mfiu    utmm     U^%m»    wrimrHf." 

jMob,M9.  (Ctrt.  Hm.  I.  a.d.  1101.)  InuuJ.  m 

(p)  "  31  ■■rhu  wir*  tumr  ^m»  tt-  Orwl  ClMrtar.  adil.  Os«o.  \' 

mmmtrU,  tt  $Ut  Mtha  fmtnt.  dtiam  (f )  L.  6,  e.  1  «ad  %. 

d  MM  luar  tmm  /ilw^  (r)  Or.  C'—if.  c.  101. 

•  3 
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[[marriage.  Neither,  in  those  days  of  feudal  rigour,  was 
the  husband  allowed  to  endow  her  ad  ostium  eccletuB  with 
more  than  the  third  part  uf  the  lands  whereof  he  then 
WIS  seised,  though  he  might  endow  her  with  less ;  lest  by 
such  liberal  endowments  the  lord  should  be  defrauded  of 
his  wardships  and  other  feudal  profits  (<).  But  if  no  spc* 
cific  dotation  was  made  at  the  church  porch,  then  she  was 
endowed  by  the  common  Into  of  the  third  part  (which  was 
called  her  dos  rationabUis)  of  such  lands  and  tenements 
as  the  husband  was  seised  of  at  the  time  of  the  espousals, 
and  no  other ;  unless  he  s()ecially  engaged  before  the 
priest  to  endow  her  of  his  future  acquisitions  (0 ;  and, 
if  the  husband  had  no  lands,  an  endowment  in  goods, 
chattels,  or  money,  at  the  time  of  espousals,  was  a  bar  of 
any  dower  (m)  in  lands  which  he  afterwards  acquired  (x). 
In  King  John's  Magna  Carta,  and  the  first  charter  of 
Henry  III.  (y),  no  mention  is  made  of  any  alteration  of 
the  common  law,  in  respect  of  the  lands  subject  to  dower : 

(I)  Bract.  I.  3.  c.  39,  •.  6.  UrrU  tt  Untmgntu  ;  Bract,  ibid.)  tbe 

(I)   De  quettu  $»io  (Glaov.  iLkL)  biubaod  aeemt  to  ba*e  taid,  "  with  all 

dt    terrii    aequisilU    et    ari/Hirtrndit.  "  my  laoda  and  tenements  I  thee  en- 

(Bract,  ibid.)  "dow;"  and  tbeo  they  all  bec«M  liable 

(m)  Glaov.  I.  6.  c.  2.  to  her  dowar.    Wkm  b«  «odo»ad  h«r 

(x)  When  special  endowinenti  were  with  personalty  only,  he  used  to  say, 

made  aH  ostium  eecleti*,  the  husband,  "  with  all  my  worldly  goods,  (or.  as 

after  aliisDce  made,  and  troth  plighted.  "  the  Salisbury  ritual  has  it.  with  all 

used   to  declare   with    what   speciBc  "  my  worldly  chattel)  I  thee  endow  ;" 

lands  he  meant   to  endow   his  wife,  which  entitled  the  wife  to  her  thirds, 

(^quod  dotal  earn  dt  tail  mantrio  cum  or  part  ralionabilu,  of  his  personal  eS' 

j>€rtitteniiii,  Ace."     Bract,  ibid.)  and  tate,  which  is  provided  for  by  Magna 

therefore  in  the  old  York  ritual  (Seld.  Carta,  c.  26.  and  will  be  farther  treated 

Ux.  Ilebr.  I.  2,  c.  27.)  there  is  at  this  of  in  the  course  of  this  book  ;  though 

part  of  the  matrimonial  senrice.  the  the  retaining  this  last  expresuon  in  our 

following  rubric  :  "  nictrdo$  interroget  modern  liturgy,  if  of  any  meaning  at 

"  d«ttm  mmlierit ;  tt  ti   terra   li   in  all,  can  now  refer  only  to  the  right 

"  dattm  dttur,  tune  dicatur  p$almut  of  maiolenance,  which  she  acquires 

"  ul«,  &c."     When  the  wife  was  en-  during  coverture,  out  of  her  husband's 

dowed   generally     (ufct   quit  utorem  personalty. 
siMai  dttaverit  in  ginerali,  de  amnibmt  (y)  A.  D.  1216,  c.  7,  edit.  Oxoa. 
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Qbut  ia  those  of  1217  and  1224,  it  is  particularly  provided, 
that  a  widow  shall  be  entitled  for  her  dower  to  the  third 
part  of  aU  such  lands  as  the  husband  had  held  in  his  life- 
time (x) ;  yet  in  case  of  a  specific  endowment  of  less  €ui 
ottittm  eerUsutj  the  widow  had  still  no  power  to  waive  it 
after  her  husband's  death.  And  this  continued  to  be  law 
during  the  reigns  of  Henry  III.  and  Edward  l.(a).  In 
Henry  IV.'s  time  it  was  denied  to  be  law,  that  a  woman 
can  be  endowed  of  her  husband's  goods  and  chattels  (b) : 
and  under  Edward  IV.  Littleton  lays  it  down  expressly, 
that  a  woman  may  be  endowed  ad  ostium  ecclesia  with 
more  than  a  third  part  (c) :  and  shall  have  her  election, 
after  her  husband's  death,  to  accept  such  dower  or  refuse 
it,  mod  betake  herself  to  her  dower  at  common  law  (d).]] 

And  now  even  the  common  law  dower  itself,  after  fall- 
ing by  several  gradations  from  its  original  consequence, 
nnder  the  influence  of  the  causes  already  explained,  is  at 
length  by  the  late  statute  redoced  to  a  right  of  the  most 
precarious  description,  which  the  husband  may  bar  or 
defeat  at  his  plemsore ;  though  if  he  fails  to  exercise  that 
power,  the  widow  is  still  in  a  condition  to  assert  her  title 
as  against  the  heir. 

(t)  "  Amigmtlmr  »mum  0t  pn  4<tt»  («)  BncLabitop.;  BriUoa.c.  101, 

MM  («rtM  fmri  Miiu  terr*  wtmriii  mi  \Vl ;   Fkt.  1. 5.  c.33, 1. 1 1.  12. 
f««  •m/mii  ia  wiUtmm,  mim4tmim0n  (*)  P.  7  Hm.  4.  13,  14. 

4M*lmfmgnt  U  aKiMaaMM*."  e.7.  («)  Swrt.  39;  F.  N.  B.  150. 

'ki^  id)  8Mt.  41. 
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CHAPTER  V. 

OF  ESTATES  LESS  THAN  FREEHOLD. 


Having  now  investigated,  in  some  measure,  the  nature  of 
freehold  estates,  we  arrive  at  the  consideration  of  those 
which  are  less  than  freehold,  and  to  which  the  law  con- 
sequently applies  the  denomination  of  chattels  real.  For 
it  is  to  be  understood  that  in  our  law,  chattel  is  a  term 
used  to  express  any  kind  of  property  which,  having  regard 
either  to  the  subject-matter  or  the  quantity  of  interest 
therein,  is  not  freehold.  The  appellation  was  originally 
derived  from  the  technical  Latin  word  cataltay  which 
among  the  Normans  primarily  signified  only  beasts  of 
husbandry,  or,  as  we  still  call  them,  cattle ;  but  in  a 
secondary  sense  was  applicable  to  all  moveables  in  gene- 
ral, and  not  only  to  these,  but  to  whatever  was  not  a 
fief  ox  feud  ;  to  which  among  the  Normans  there  were  two 
requisites,  a  given  degree  of  duration  as  to  time,  and  im- 
mobility with  regard  to  place  (a).  And  it  is  in  this  latter 
more  extended  and  negative  sense  that  our  own  law 
adopts  the  term,  considering  as  a  chattel  whatever 
amounts  not  to  freehold ;  which,  like  the  Norman  fief, 
requires,  as  we  have  seen,  immobility  in  respect  of  the 
subject-matter  (6),  and  a  given  degree  of  duration,  that  is, 
a  duration  for  a  life  at  least  (c),  either  absolute  or  deter- 
minable on  contingency  (d),  as  regards  the  quantity  of 
interest  or  estate.  Any  estate  in  lands  and  tenements, 
which  amounts  not  to  freehold,  is  consequently  a  thiittcl  : 

(m)  2  BI.Coiu.  386.  (r)  Vide  top.  p.  217. 

(ft)  Vide  tup.  p.  156.  (•/>  Vide  sap.  p.  240. 
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but  inasmuch  as  it  concerns,  or,  according  to  the  tech- 
nical expression,  savomrs  of,  th«-  '),  it  is  denomi- 
nated a  chattel  real,  in  order  to  «i  .  ;>!»  it  from  things 
which  have  no  concern  with  the  realty,  viz.  mere  move- 
ables, and  the  rights  connected  with  theni ;  and  such 
things  as  these  are,  on  the  other  hand,  often  described  as 
chattels  personal. 

Chattels  of  cither  description  are  inlcrior,  it  is  to  be 
observed,  in  the  eye  of  the  law,  to  frceliold ;  and  they 
form  a  subordinate  class  of  property,  the  different  species 
of  which  are  subject,  in  many  respects,  to  the  same  in- 
cidents; so  that  chattels  real  are,  for  many  purposes, 
peraonal  estate.  Thus,  though  at  common  law  u  freehold 
interest  in  corporeal  hereditaments  can  in  general  only  pass 
by  Uvery  ofseUin,  a  chattel  interest  in  them  might  always 
pass  without  such  ceremony,  which  was  no  more  requisite 
in  such  case,  than  it  would  be  in  the  transfer  of  a  mere 
chattel  personal.  A  chattel  real  belongs  also,  on  the 
death  of  the  owner,  to  his  executor  or  administrator,  like 
a  chattel  personal,  and  does  not  descend,  like  a  freehold 
of  inheritance,  to  bis  heir.  So  the  interest  in  a  chattel 
real,  as  in  a  chattel  personal,  may  be  made  to  commence 
M  fuittro,  which,  as  we  shall  see  hereafter,  was  not 
allowed  at  common  law  as  to  the  freehold  in  a  cor[)oreal 
hereditament.  And  lastly,  we  may  observe  that  the  tenant 
of  a  chattel  real  is  not  said  to  be  $eued,  like  the  tenant  of 
the  freehold,  but  to  be  potMmed  only,  as  if  it  were  a  chat- 
I.. I  'w-rHooal. 

eatates  that  are  less  than  freehold,  there  are  three 
soru  :  1,  estates  for  years ;  2,  attalea  at  will ;  3,  estates 
by  sofferaoce.]] 

I.  An  estate  for  ytan  (/)  is  where  a  man  has  an  inte- 
rest in  lands  and  tenements,  and  a  posienion  thereof  by 
virtue  of  such  interest,  for  some  fixed  and  determinate 
period  of  time ;  as  in  the  cue  when  lands  arc  let  Qfor  the 
term  of  a  certain  number  of  years,  agreed  upon  between 

(•)  C«.Uu  1181k.         (/)  AAl»llds«lMt,fMiCo.Liu.Ub-64b. 
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[[the  lessor  and  the  lessee  (^),  and  the  lessee  enters  there- 
on (^);I]  ond  this  amounts  but  to  a  chuttel  real,  I  i 
long  the  period  of  time  fur  which  the  lands  are  d  ; 
for  in  contemplation  of  law,  no  interest  for  a  certain  and 
determinate  period  of  time,  even  for  1000  years,  is  as 
large  as  an  estate  for  life(i),  which,  us  we  have  seen,  is 
the  lowest  description  of  freehold. 

[[If  the  lease  be  but  for  half  a  year,  or  a  quarter,  or  any 
less  time,  this  lessee  is  respected  as  a  tenant  for  years, 
and  is  styled  so  in  some  legal  proceedings ;  a  year  being 
the  shortest  term  which  the  law  in  this  case  takes  notice 
of (j).  And  this  may,  not  improperly,  lead  us  into  a  short 
digression  concerning  the  division  and  calculation  of  time 
by  the  English  law. 

The  space  of  a  year  is  a  determinate  and  well-Mnj\%ii 
period,  consisting  commonly  of  365  days ;  for,  though  in 
bissextile  or  leap-years  it  consists  properly  of  366,  yet  by 
the  stat.  21  Hen.  III.  the  increasing  day  in  the  leap-year 
together  with  the  preceding  day,  shall  be  accounted  for 
one  day  only.  That  of  a  month  is  more  ambiguous; 
there  being,  in  common  use,  two  ways  of  calculating 
months ;  cither  as  lunar,  consisting  of  twenty-eight  days, 
the  supposed  revolution  of  the  moon,  thirteen  of  which 
make  a  year ;  or  as  calendar  months  of  unequal  lengths, 
according  to  the  Julian  division  in  our  common  almanacks, 
commencing  at  the  calends  of  each  month,  whereof  in  a 
year  there  are  only  twelve.]]   A  month  in  law  is,  in  matters 

(g)  We  may  here  remark,  ooce  for  (A)  LitUSS. 

all,  that  the  termtDatioDS  of  "  —or"  (i)  Co.  Litt.  46a.    The  reason  of 

and  " — ee"  obtain,  in  law,  the  one  an  this  is  to  be  found  in  the  precarious 

active,  the  other  a  pauite  sigoifica-  nature  of  the*e  leases  for  yean,  noder 

tion;  the  former  usually  denoirg  the  the  anlient  law  ;  and  ulso  in  the  fact 

doer  of  any  act,  the  latter  hira  to  whom  that  they  were  then  commonly  for  short 

it   is  done.      Ihe   feoffor  is   he  that  terms;    for   terms  of  greater  length, 

maketh  a  feoffment ;  the  feoffee  is  he  being  in  the  nature  of  rare  exceptions 

lu  whom  it  is  made :  the  donor  is  one  from  a  general  rule,  acquired  no  dis« 

that  givetli  lands  in  uil ;  the  donee  is  linct  or  separate  consideration.     Vide 

be  who  reoeivcth  it :  be  that  granlcth  post.  p.  266  ;  Theobald  v.  Duffoy,  9 

a  leas*  is  deoomioaied  the  lessor ;  aud  Mod.  102  ;  Bac.  Leaan,  &c. 

he  10  whom  it  is  granted  the  lessee.  —  (>)  LiU.  67. 
Ltiu  s.  67. 
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temporal,  a  lunar  month,  or  twenty-eight  days  ;  in  mattert 
ecdeMastical,  a  calendar  month  {k) :  though  this  is  a  rule 
of  the  moat  general  description,  and  yields  easily  to  excep- 
tion where  custom  or  the  obvious  meaning  of  parties  io 
tlie  particular  transaction,  or  any  other  special  considera- 
tion, makes  it  reasonable  to  depart  from  the  proper  con- 
struction of  the  term  month  (/).  The  ordinary  rule,  however, 
applies  to  the  case  of  a  lease.  And  consequently  Qa  lease 
fot "  twelve  months"  is  only  for  forty-eight  weeks.  But  if 
it  be  for  **  a  twelvemonth"  in  the  singular  number,  it  is 
good  for  the  whole  year  (m) ;  for  herein  the  law  recedes 
from  its  usual  calculation,  because  the  ambiguity  between 
the  two  methods  of  computation  ceases ;  it  being  gene- 
rally understood  that  by  the  space  of  time  called  thus,  in 
the  singular  number,  a  twelvemonth,  is  meant  the  whole 
year,  consisting  of  one  solar  revolution.  In  the  space  of 
a  day  all  the  twenty-four  hours  are  usually  reckoned  (a). 
Therefore,]]  in  general,  Qif  I  am  bound  to  pay  money  on 
any  certain  day,  I  discharge  the  obligation  if  I  pay  it 
before  twelve  o'clock  at  night;  afler  which  the  following 
day  commences.]]  And  it  is  also  a  general  principle 
(though  one  from  which  it  is  often  necessary,  for  the  sake 
of  justice,  to  deviate)  that,  with  a  view  to  convenience,  the 
law  will  coDtkler  the  ordinary  periocis  of  time  without  re- 
gard to  their  fractional  parts.  Thus  half  a  year  consists 
of  182  dajrSy  and  a  quarter  of  a  year  of  91 ;  the  remaining 
boon  betog  in  either  case  rejected  (o).  QBut  to  return  to 
estates  for  years. 

These  estates  were  originally  granted  to  mere  farmers 
or  husbandmen,  who  every  year  rendered  some  equivalent 
in  money,  provisions,  or  other  rent,  to  the  lessors  or  land- 

(k)  Luf  •.  GaU.  I  Ma*,  k  8d.  (•)  Co  Uu,  lUa;  Mnad'iCMa. 

117;  Lmoo*.  Ileopm.er.  ILSM;  7  R«p.t8b;I>«ppav.Ma7e.l8aaad. 

IllHoi  t.  HaUop.  9  Nav.  &  P«r.  661 ;  M7  (  Barbridfa  ».  Maaam.  a  Ctrnp, 

2  Bl.  C«B.  Ml.  1»4. 

(0  Uaty  •.  lalMr.  a  Sdk.  94«  i  (•)  Co.  litt.  lasb}  BUMpoTPa. 

lUi  *,  Cmmm,  I  Sid.  186  i  tlip«tll  larbofDH*)  »•  CaMhy.  Cio.  Jac.  167  ; 

«.  Ka«ki.  I  Y.  «i  CoL  401.  Yalv.  100}  Dy.  IMt. 

(•)  Calaaby's  eaaa,  6  Rapb  OS  a. 
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pords ;  but  in  order  to  encourage  them  to  manure  and 
cultivate  the  ground,  they  had  a  f)crmancnt  interest 
granted  them,  not  determinable  at  the  will  of  the  lord. 
And  yet  their  possession  was  esteemed  of  so  little  conse- 
qaence,  that  they  were  rather  considered  as  the  bailifis  or 
servants  of  the  lord,  who  were  to  receive  and  account  for 
the  profits  at  a  settled  price,  than  as  having  any  property 
of  their  own  ( p).  And  therefore  they  were  not  allowed  to 
have  a  freehold  estate ;  but  their  interest,  such  as  it  was, 
vested  after  their  deaths  in  their  executors,  who  were  to 
make  up  the  accounts  of  their  testator  with  the  lord  and 
his  other  creditors,  and  were  entitled  to  the  stock  upon  the 
farm.  The  lessee's  estate  might  also,  by  the  antient  law, 
be  at  any  time  defeated]]  by  a  collusive  recovery  suffered 
by  the  tenant  of  the  freehold  in  an  action  brought  against 
him  for  the  purpose  (q). 

[[While  estates  for  years  were  thus  precarious,  it  is  no 
wonder  that  they  are  usually  very  short,  like  our  modern 
leases  upon  rack-rent ;  and  indeed  we  are  told  (r)  that  by 
the  antient  law  no  leases  for  more  than  forty  years  were 
allowable ;  because  any  longer  possession,  especially  when 
given  without  any  livery  declaring  the  nature  and  duration 
of  the  estate,  might  tend  to  defeat  the  inheritance.  Yet 
this  law,  if  ever  it  existed,  was  soon  antiquated  ;  for  we 
may  observe,  in  Madox's  collection  of  antient  instruments, 
some  leases  for  years  of  a  pretty  early  date,  which  consi- 
derably exceed  that  period  (») ;  and  long  terms,  for  three 
hundred  years  or  a  thousand,  were  certainly  in  use  in  the 
time  of  Edw.  111.(0,  &°d  probably  of  Edw.  I.  (u).  But 
certainly,  when  by  the  stat.  21  Hen.  VIII.  c.  15,  the  termor 
(that  is,  he  who  is  entitled  to  the  term  of  years)  was  pro- 

(j>)  Bac.  Leases.  No.  239,  fol.  140  ;  demise  for  eighty 

(q)  Co.  Liu.  46  ti  2  InsL  321  ;  years.  21   Rich.  2  ;  ib.  No.  245.  foU 

Flower   v.  Ridgen,  Cro.  Eliz.  284  ;  146,  fur  the  like  term,  a.  i>.  1429  ;  ib. 

Pledgard  v.  Lake.  ib.  718;  Reeves's  No.  248,  ful.  14H,  for  Bfty  year*,  7 

Hist.  Eog.  Law.  vol  iv.  p  232.  Edw.  4. 

(r)  Mirror,  c.  2.  a.  27  ^  Co.  Liu.  (()  32  As*,  pi.  6;   Bro.  Abr.  I. 

45  b,  46  a.  Mordauncettor,  42  ;  Spoliation,  6. 

(t)  Madoi,    F»rHkHlare    Amgliean.  (u)  SUt  of  MorUnab,  7  Edw.  I. 
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[[taeted  aguost  these  fictitious  recoreries,  and  hit  interest 
rendewd  secure  and  permanent  (r),  long  terms  began  to 
be  more  finequent  than  before,  and  were  afterwards  exten- 
sirely  introduced,  being  found  extremely  convenient  for 
family  settlements  and  mortgages. 

Brery  estate  which  must  expire  at  a  period  certain  and 
prefixed,  by  whatever  words  created,  is  an  estate  for  years. 
And  therefore  this  estate  is  frequently  called  a  term,  ter- 
mimus,  because  its  duration  or  continuance  is  bounded, 
limited,  and  determined  ;  for  every  such  estate  must  have 
a  certain  beginning  and  certain  end  (y).  But  id  cerium 
e$i,  quod  certum  reddi  potent ;  therefore,  if  a  man  make  a 
lesse  to  another,  for  so  many  years  as  J.  S.  shall  name,  it 
is  a  good  lease  for  years  (t) ;  for  though  it  is  at  present 
uncertain,  yet  when  J.  S.  hath  named  the  years,  it  is  then 
redooed  to  a  certainty.  If  no  day  of  commencement  is 
named  in  the  creation  of  this  estate,  it  begins  from  the 
making,  or  delivery,  of  the  lease  (a).  A  lease  for  so  many 
years  as  J.  S.  shall  live  is  void  from  the  beginning  (b) ; 
for  it  is  neither  certain,  nor  can  ever  be  reduced  to  a  cer- 
tainty, during  the  continuance  of  the  lease.  And  the 
same  doctrine  holds,  if  a  parson  make  a  lease  of  his  glebe 
for  so  many  years  as  he  shall  continue  parson  of  Dale : 
for  thb  is  still  more  uncertain.  But  a  lease  for  twenty  or 
more  years,  if  J.  S.  shall  so  long  live,  or  if  he  should  so 
long  continue  parson,  is  good(c);  for  there  is  a  certain 
period  fixed,  beyond  which  it  cannot  last ;  though  it  may 
determine  sooner,  on  tlie  death  of  J.  S.  or  his  ceasing  to  be 
parson  there.]] 

As  already  observed,  the  word  <«rm,  when  applied  to 
this  description  of  estate,  signifiai  the  estate  itself  which 
the  grant  confers,  and  not  merely  the  period  of  time  spe- 
cified in  the  grant ;  [[and  thardbre  the  term  may  expire 
during  the  oootinoance  of  the  time ;  as  by  surrender,  for- 

(>)  Via*  AMw^r*  r«w.  a  Rif.  Mb. 

1 13     nroUaMa't  CM*,  e  Rflf.  ft7.  (•)  C*.  Ijo.  46  b. 

Lilt.  45  b.  (*)  Ibid.  4A  b. 

:  .Ji^  of  BMb'trMt.  6  Rep.  (r)  Ibid. 
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[[feiture,  and  the  like.  For  which  reason,  if  I  grant  a  lease 
to  A.  for  the  term  of  three  years,  and  afler  the  expiration 
of  the  Baid  term  to  H.  for  six  years,  and  A.  surrenders  or 
forfeits  his  lease  at  the  end  of  one  year,  B.'s  interest  shall 
immediately  take  effect  ;  but  if  the  remainder  had  been  to 
B.  from  and  after  the  expiration  of  the  said  t/iree  years,  or 
from  and  afler  the  expiration  of  the  said  lime,  in  this  case 
B.'s  interest  will  not  commence  till  the  time  is  fully  elapsed, 
whatever  may  become  of  A.'s  term  («/).)] 

As  an  estate  for  years  was  not  created,  at  common  law, 
like  a  freehold,  by  livery  of  seisin,  so  the  tenant,  in  proper 
technical  language,  is  not  said  to  be  seised,  but  to  be  j)os- 
sessed.  Neither  for  the  creation  of  this  estate  is  it  proper 
to  limit  it  to  a  man  and  his  heirs,  as  in  the  case  of  a  free- 
hold of  inheritance.  The  correct  limitation  is  to  a  man  and 
to  his  executors  and  administrators  ;  though  it  is  suihcient 
if  it  be  granted  to  himself  only,  without  mention  of  his 
personal  representatives ;  for  in  these  the  law  will  vest  it, 
without  any  special  words  of  limitation,  on  his  death. 

Again,  as  it  required  no  livery  of  seisin,  so  at  common 
law  this  estate,  for  whatever  length  of  duration,  might  be 
constituted  by  mere  agreement,  verbal  or  written,  if  fol- 
lowed up  by  the  entry  of  the  grantee.  But  by  the  Statute 
of  Frauds,  29  Car.  II.  c.  3,  no  lease  shall  now  be  effectual 
for  more  than  three  years,  unless  put  into  writing  and 
signed  by  the  party  or  his  agent,  duly  authorized  (e). 

It  is  also  to  be  remarked  that  the  bare  grant  or  agree- 
ment does  not  in  itself  vest  a  complete  estate  for  term  of 
years  in  the  grantee;  it  only  gives  him  a  right  of  entry  on 
the  tenement,  which  right  is  called  his  interest  in  the 
term,  or  interesse  termini  {f).  But  when  he  has  actually 
so  entered,  the  estate  is  then,  and  not  before,  completely 
vested  in  him.  However  the  interesse  termini  is  so  far  in 
the  nature  of  an  estate,  that  even  before  entry,  the  lessee 

(d)  Co.  Liu.  45  b.  (/)  2  Bl.  C.  144  ;  Plowd.   198 ; 

(•)  Am  to  this  piovisioo,  vide  Edge  Doe  v.    Walker,  5   Baro.    &  Creak 

V.  SinJbnl,  I  Tyrw.  295;  Lord  Bol-  111;  Co.  Liiu  338  a,  270  a ;  Neale  v. 

UM  *.  Tomlio,  5  Ad.  &  EL  866.  Mackenzie,  1  Mee.  &  WeU.  747. 
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my  grant  it  over  to  another;  though,  on  the  other  hand, 
a  lemee  before  entry,  is  not  in  a  condition  to  maintain  an 
action  of  trespass  for  an  injury  to  the  land  (^). 

[[Tenant  for  term  of  years  hath  incident  to  and  inse- 
parable from  his  estate,  unless  by  special  agreement,  the 
same  estovers  which  we  formerly  observed  (A)  that  tenant 
lor  life  was  entitled  to ;  that  is  to  say,  house-bote,  fire- 
bote,  ploiigh-bote,  and  hay-bote  (t) ;  terms  which  have 
been  already  explained  (j). 

With  regard  to  emblements,  or  the  profits  of  lands 
sowed  by  tenant  for  years,  there  is  this  difference  between 
him  and  tenant  for  life :  that  where  the  term  of  tenant 
for  years  depends  upon  a  certainty,  as  if  he  holds  from 
Midsummer  for  ten  years,  and  in  the  last  year  he  sows  a 
crop  of  com,  and  it  is  not  ripe  and  cut  before  Midsummer, 
the  end  of  his  term,  the  landlord  shall  have  it,]]  in  the 
absence  of  any  special  contract  or  custom  to  the  contrary ; 
Qfbr  the  tenant  knew  the  expiration  of  his  term,  and  there- 
fore it  was  his  own  folly  to  sow  what  he  never  could  reap 
the  profits  of  (A).  But  where  the  lease  for  years  depends 
upon  an  uncertainty,  as  upon  the  death  of  the  lessor,  being 
himself  only  tenant  for  life,  or  being  a  husband  seised  in 
right  of  his  wife  ;  or  if  the  term  of  years  be  determinable 
upon  a  life  or  lives  :  in  all  these  cases,  the  estate  for  years 
not  being  certainly  to  expire  at  a  time  foreknown,  but 
merely  by  the  act  of  God,  the  tenant,  or  his  executors,  shall 
have  the  emblements,  in  the  same  manner  that  a  tenant 
for  life,  or  his  executors,  shall  be  entitled  thereto  (/)•  Not 
so,  if  it  determine  by  the  act  of  the  party  himself;  as  if 
tenant  for  years  does  anything  that  amounts  to  a  forfeiture : 
in  which  case  the  emblmiienta  thai  I  go  to  the  lessor,  and 
nut  to  the  lessee,  who  bath  determined  his  estate  by  his 
own  default  (m). 

(f)  A»toiWnl«i«ertlM<«l«r«M  •   ■   Uit.  41  b. 

Urmimi,  vid«  WUUmm  ».  IlMtaqwt.  "U  tup  p.  341. 

I  Brad.  4  Biaf .  t4S  t  Mg«  t.  M  i.*.6e. 

fani.  I  Tyrw.  SOt.  •  l.nt.  6ti«. 

(*)  Vi4t  Mf.  f.  Ut.  (■)  1^  M  b. 
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QIl.  The  second  species  of  estates  not  freehold,  are 
estates  at  wili  (n).  An  estate  at  will  is  where  lands  and 
tenements  are  let  by  one  man  to  another,  to  have  and  to 
hold  at  the  will  of  the  lessor :  and  the  tenant  by  force  of 
this  lease  obtains  possesiion  (o).]]     It  may  be  cm  1 

by  written  or  verbal  agnreement  without  farther  cm 
if  followed  by  entry :  and  may  in  some  cases  arise  by  mere 
construction  of  law.  [[Such  tenant  hath  no  certain  inde- 
feasible estate,  nothing  that  can  be  assigned  by  him  to  any 
other,  because  the  lessor  may  determine  his  will,  and  put 
him  out  whenever  he  pleases.  But  every  estate  at  will  is 
at  the  will  of  both  parties,  landlord  and  tenant ;  so  that 
either  of  them  may  determine  his  will,  and  quit  his  con- 
nections with  the  other,  at  his  own  pleasure  {p).  Yet  this 
must  be  understood  with  some  restriction.  For,  if  the 
tenant  at  will  sows  his  laud,  and  the  landlord  before  the 
com  is  ripe,  or  before  it  is  reaped,  puts  him  out,  yet  the 
tenant  shall  have  the  emblements,  and  free  ingress,  egress, 
and  regress  to  cut  and  carry  away  the  profits  (q).  And 
this  for  the  same  reason  upon  which  all  the  cases  of 
emblements  turn,  viz.  the  point  of  uncertainty ;  since  the 
tenant  could  not  possibly  know  when  his  landlord  would 
determine  his  will,  and  therefore  could  make  no  provision 
against  it ;  and  having  sown  the  land,  which  is  for  the 
good  of  the  public,  upon  a  reasonable  presumption,  the 
law  will  not  suffer  him  to  be  a  loser  by  it.  But  it  is  other- 
wise, and  upon  reason  equally  good,  where  the  tenant 
himself  determines  the  will;  for  in  this  case  the  hmdlord 
shall  have  the  profits  of  the  land  (r). 

What  act  does,  or  does  not,  amount  to  a  determination 
of  the  will  on  either  side,  has  formerly  been  matter  of 
great  debate  in  our  courts.  But  it  is  now  settled,  that 
(besides  the  express  determination  of  the  lessor's  will,  by 
declaring  that  the  lessee  shall  hold  no  longer ;  which  must 

(m)  A%  to  an  MUU  at  will,  vide  (/>)  Co.  Liu.  55  «. 

C«.  Liiu  65 a— 57  b.  (9)  Ibid.  56a. 

(o)  Uu.68.  (r)  Ibid.  55  b. 
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Qeitber  be  made  upon  the  land  («),  or  notice  must  be  given 
to  the  Iftiee  (<),)  the  exertioo  of  any  act  of  ownership  by 
the  leMor]]  without  the  leeeee's  cooaeDt,  Qas  entering  upon 
the  premiaet  and  cutting  timber  («),  or  taking  a  distreaa 
for  rent  and  impoaoding  it  thereon  (or) ;]]  the  lessor's 
[^making  a  feoffment,  or  lease  for  years  of  the  land  to 
coaunenoe  immediately  (y) ;  any  act  of  desertion  by  the 
lanee,  as  assigning  his  estate  to  another,  or  committing 
waste,  which  is  an  act  inconsistent  with  such  a  tenure  {z) ; 
or,  which  is  iHstar  OMaiauN,  the  death  or  outlawry  of  either 
leMOf  or  lessee  (a) ;  puts  an  end  to  or  determines  the  es- 
tate at  wUL 

The  law  is,  however,  careful  that  no  sudden  determina- 
taoa  of  the  will  by  one  party,  shall  tend  to  the  manifest 
mod  unforeseen  prejudice  of  the  other.  This  appears  in  the 
case  of  emblements  before  mentioned ;  and,  by  a  parity 
of  reason,  the  lessee,  after  the  determination  of  the  lessor's 
will,  shall  have  reasonable  ingress  and  egress  to  fetch 
away  his  goods  and  Qteiisils(&).  And,  if  rent  be  payable 
quarterly  or  half-yearly,  and  the  lessee  determines  the  will, 
the  rent  shall  be  paid  to  the  end  of  the  current  quarter 
or  half-year  (c).  And  upon  the  same  principle,  courts  of 
law  have  of  late  years  leaned  as  much  as  possible  against 
construing  demises,  where  no  certain  term  is  mentioned, 
to  be  tenancies  at  will ;  bat  have  rather  held  them  tu  be 
tenamciet  from  year  to  year  $o  long  as  both  parties  pUase,'2 
and  will  not  iofier  either  party  to  determine  the  tenancy, 
without  reasonaWe  notioe  to  the  other;  which  reasonable 
notice  is  now  fixed,  by  general  usage,  at  half  a-year,  at 
the  least,  ending  with  the  current  year  of  the  tenancy  (</) ; 
though  where  the  tenancy  commenced  at  one  of  the  usual 

(•)C«.LiaUb.  Co.  Utt.S7b.es  b. 

(I)  tlwdiaMa  •.  11m.  1  VmU  14S.  (*)  LttL  i.  OB. 

<■)  C«.Litt.a5b.  <OUitlileaf.TlMHl.a8dk.4Ui 

(s)  lbU.67l>.  y  r.  UuUij.  I  Sid.  330. 

(y)  1  RolL  Abr.  Sb*                  r.  ^ « ;  Tmbhum  »  RowUmoo.  3  Bwr. 

Itw.  a  U«.8S.  IffOi  Rigbt  *.  Uirby.  1  T.  R.  1M| 

(■)  ('•.  Litt. 67 a.  Dm t. 8aiik.6  Aa.fc  CI. 961  i  Dm 

(•)  Ohmt»  CM.  6  lUp^  llSb)  •.  atnim,   I  Ma*.  &  Wsk.  eM. 
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quarterly  feast  days,  the  half-year  may  be  computed  from 
one  feast  day  to  another,  whether  there  be  182  days  be- 
tween them  or  not  (,e). 

This  tenancy  from  year  to  year  has  in  modem  times 
almost  entirely  superseded  the  old  tenancy  at  will,  and 
prevails  so  much  that  it  may  be  proper  to  enlarge  a  little 
more  upon  its  character.  It  belongs  properly  to  the  firHt 
species  of  estate  which  has  been  noticed  in  this  chapter, 
riz.  the  estate  for  years ;  though,  from  the  degree  of  un- 
certainty to  which  its  duration  is  subject,  it  partakes  also 
in  some  measure  of  the  nature  of  an  estate  at  will.  It 
may  be  created  not  only  by  the  express  agreement  of  the 
parties  (verbal  or  written),  but  also  by  construction  of  law. 
Thus,  if  a  man  devise  land  to  another  at  a  yearly  rent, 
no  length  of  time  being  expressed,  the  law  will  construe 
this  as  a  demise  from  year  to  year(/).  So  the  law  will  in 
every  case  imply  a  tenancy  from  year  to  year,  where  land 
is  occupied  at  an  annual  rent ;  and  there  is  no  evidence 
that  the  occupier's  estate  is  of  a  different  description.  And 
the  case  is  the  same  if  a  man  is  let  into  possession  under 
a  verbal  demise  for  a  term  of  more  than  three  years,  which 
by  the  statute  of  frauds  ought  to  be  in  writing ;  for  though, 
by  the  provisions  of  the  statute,  the  lease  will  not  be  effec- 
tual for  the  term  intended,  yet  the  lessee  will  be  considered 
as  holding  from  year  to  year(^). 

With  respect  to  the  duration  of  the  interest,  it  is  to  be 
observed  that,  as  the  half  year's  notice  to  determine  the 
estate  (or  notice  to  f/uit  as  it  is  called)  is  always  for  quit- 
ting at  the  end  of  some  particular  year  of  the  tenancy,  a 
lease  "  from  year  to  year"  will  necessarily  confer  an  es- 
tate for  a  year  certain,  at  the  outset;  and  if  in  that,  or 

HIackstooe  remarki  that  \ki%  kind  of  (/)  Richaniton   v.   L«ngndge,   4 

lease  was  in  use  as  long  ago  as  the  Taaol.  128  ;  Shirley  v.  Newmao.  I 

reigo  of  Hen.  8,  whea  half  a  year's  Esp.  N.P.  C.  26fi;  Uoe  r.  Hazell.ib. 

notice  seems  to  have  been  required  to  94  ;  Doe  v.  Donovan,  I  Taunl.  555  ; 

determine  iU    T.  13  ii.  8,15.  16;  2  Wilkinson  v.   Hall,  3   Bing.  N.  C. 

Bl.  Com.  147.  508. 

(<)  Doec.  Watkins.  7  East,  551  ;  (g)  Doe  t>.  Bell.  5  T.   R.  471  ; 

Koe  v.  Doe,  G  fiitg.  574.  Cla>too  v.  Blakey.  8  T.  R.  3. 
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any  raoceeding  you-  of  the  tenancy,  more  than  half  a  year 
elapae  witboat  a  notice  to  quit  being  given  by  either  of  the 
parties,  another  year  certain  is  thereby  constantly  added 
to  that  which  is  in  progress.  Upon  the  same  principle,  if 
the  lease  be  "for  a  ymr,  and  so  from  year  to  year/'  it  will 
eoare  as  a  demise  for  two  yearn  certain,  at  the  outset  (h) ; 
for  at  the  expiration  of  the  first,  there  is  a  continuation  of 
the  tenancy,  whigh  cannot  be  determined  by  a  notice  to  • 
quit  at  an  earlier  period  than  the  expiration  of  the  second 
year.  But  in  other  respects  the  law  of  duration  is  the 
same  as  in  the  case  first  supposed.  It  is  farther  to  be 
ramarked,  that  the  estate  from  year  to  year,  when  once 
oooetituted,  does  not  determine  (like  an  estate  at  will)  by 
an  assignment  of  the  interest  of  either  of  the  parties,  or  by 
thetr  death ;  but  the  tenancy  will  continue  to  exist  between 
one  of  the  parties  and  the  assigns  or  representatives  of  the 
other,  or  between  the  assigns  or  representatives  of  both 
parties  (as  the  case  may  be),  until  duly  determined  by  the 
nsoal  notice  to  quit  (x). 

in.  An  estiitc  ai  sujf'irance,  is  where  one  comes  into 
possession  of  land  under  a  luwful  demise,  and,  after  his 
estate  b  ended,  wrongfully  continues  the  possession  (A). 
QAs  if  a  man  takes  a  lease  for  a  year,  and,  after  the  year 
is  expired,  continues  to  hold  the  premises  without  any 
fresh  leave  from  the  owner  of  the  estate.  Or,  if  a  man 
BMketh  a  lease  at  will,  and  dies,  the  estate  at  will  b  thereby 
dalennined ;  but  if  the  tenant  continneth  possession,  he 
is  tenant  at  sufferance  (/).  But  no  man  can  be  tenant  at 
sofieranoe  against  the  king,  to  whom  no  iackts,  or  neglect, 
in  not  entering  and  ousting  the  tenant,  is  ever  imputed 
by  law  ;  but  his  tenant,  so  holding  over,  is  considered  as 
an  absolute  intruder  (si).  But  in  the  case  of  a  subject, 
this  estate  may  be  destroyed  whenever  the  true  owner  shall 

(A)  DtM  r .  Cailwtigbl,  4  EmI.  SS.  (4)  Co.  LiU.  67  b.  S?  I  a  i  3  latf. 

(0  UtUm  ».  WkiM.  3   T.  R.  lU. 

160  i    Dm  •.  Pmmv.  3  T.  R.   13  ;  (< )  Co.  litl.  67  b. 

U<Mk«Mli».8i«>pM«.6T]rr«.164.  («>  Ibid.  AodiMS.  (4),byHuf. 

vnt.,  I.  ,T 
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Qmake  an  actual  entry  on  the  lands  and  oust  the  tenant,]] 
or  bring  an  action  of  ejectment  (which  procee<ls  upon  a 
supposed  entry)  to  recover  the  possession  :  but  Qbefore 
entry,  he  cannot  maintain  an  action  of  trespass  against  the 
tenant  by  sufierance,  as  he  might  against  a  stranger  (n) ; 
and  the  reason  is,  because  the  tenant  being  once  in  by  a 
law  ful  title,  the  law  (which  presumes  no  wrong  in  any  man) 
will  suppose  him  to  continue  upon  a  title  equally  lawful ; 
unless  the  owner  of  the  land  by  some  public  and  avowed 
act,  such  as  entry  is,  will  declare  his  continuance  to  be 
tortious,  or,  in  common  language,  wrongful. 

Thus  stands  the  law,  with  regard  to  tenants  by  suffer- 
ance ;  and  landlords]]  hud  formerly  no  remedy  in  such 
cases  but  those  we  have  pointed  out ;  [[and  at  the  utmost, 
by  the  common  law,  the  tenant  was  bound  to  account  for 
the  profits  of  the  land  so  by  him  detained.  But  now,  by 
statute  4  Geo.  II.  c.  28,  in  case  any  tenant  for  life  or  years, 
or  other  person  claiming  under  or  by  collusion  with  such 
tenant,  shall  wilfully  hold  over  after  the  determination  of 
the  term,  and  demand  made  and  notice  in  writing  given, 
by  him  to  whom  the  remainder  or  reversion  of  the  pre- 
mises shall  belong,  for  delivering  the  possession  thereof; 
such  person,  so  holding  over  or  keeping  the  other  out  of 
possession,  shall  pay  for  the  time  he  detains  the  lands,  at 
the  rate  of  double  the  yearly  value.  And,  by  statute  1 1 
Geo.  II.  c.  19,  in  case  any  tenant,  having  power  to  deter- 
mine his  lease,  shall  give  notice  of  his  intention  to  quit  the 
premises,  and  shall  not  deliver  up  the  possession  at  the 
time  contained  in  such  notice,  he  shall  thenceforth  pay 
double  the  former  rent  for  such  time  as  he  continues  in 
possession  (o).]] 

And  to  give  landlords  a  cheap  and  speedy  remedy  against 
their  tenants  holding  over,  where  the  property  is  of  small 
value,  it  is  now  provided  by  1  &  2  Vict.  c.  74,  that  where 

(n)  Trevetlian  v.  Andrew.  5  Mod.  Liu.  by  tiarg.  57  b,  o.  (2);  Doe  v. 
384.  Roe,  7  Barn.  &  Cres.  2  ;   MeMCOger 

(o)  As  to  tbete  statutes,  see   Co.       v.  Armttroog,  I  T.  R.  S3. 
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a  tenant  has  held  at  will  or  for  a  term  not  exceeding  aeyen 
years,  without  rent,  or  at  a  rent  not  exceeding  the  rate  of 
£20  per  annum,  and  such  tenant,  or  the  person  occupying 
under  him,  shall  fail  to  deliver  up  possession  after  his 
interest  has  ended,  or  been  duly  determined  by  notice  to 
<iuit  or  otherwise,  his  landlord  (or  any  of  his  landlords, 
where  there  are  several,)  may  proceed  (after  giving  written 
notice  of  the  intention  to  do  so)  to  recover  possession  by 
a  summary  proceeding  before  any  two  justices  of  the  peace 
aaeembled  in  petty  sessions  for  the  district ;  who  are  autho- 
rized (unleM  reasonable  cause  is  shown  against  it  by  the 
tenant)  to  issue  their  warrant  accordingly.  But  where  the 
person  obtaining  the  warrant  has  no  lawful  right  to  the 
powession,  the  act  of  obtaining  it  is  to  be  deemed  a  tres- 
pass ;  and  execution  of  the  warrant  is  in  every  case  to  be 
stayed  if  the  tenant  shall  give  security  to  bring  an  action 
to  try  the  right,  and  to  pay  all  the  costs  thereof  in  the 
event  of  judgment  being  given  against  him  ( p). 

We  may  conclude  our  notice  of  estates  less  than  free- 
hold with  this  remark,  that  in  the  case  of  a  lease  for  years, 
as  well  as  that  of  a  lease  for  life  or  gift  in  tail,  a  tenure 
(of  the  imperfect  kind)  is  created  between  the  lessor  and 
the  lessee;  and  the  latter  holds  of  the  former  by  the  nominal 
obIigatif)n  of  fealty,  and  by  such  services  as  are  reserved ; 
but  it  is  otherwise  as  to  a  tenant  at  will  or  at  sufferance, 
from  neither  of  whom  is  any  fealty  due.  The  reason 
airignfid  at  to  the  tenant  at  will  is,  that  "  he  hath  not  any 
sore  estate  (9) ;"  and  as  to  the  tenant  at  suii'crancc,  he  is 
not  coDtidered,  in  strictness,  as  having  any  estate  at  all, 
but  a  mere  **  possession  without  privity  (r)." 

(  p)  8m  kte  6  Am.  e.  It.  at  to      »Mk.  1  ^Vil*.  178.  TiMrt  is  •attctp- 
ImUIh  •*«  by  fuidbMaadlraMMt      tka  to  Out,  homvm,  w  iW  cm*  of 


of  mbau.  ami  oa  lif*  or  livW|  Mi      Bf  jhoM.  whkk  k  ■  if^Mki  tf 

I  (>M.  4.  e.  S7.  M 10  pracwdisfi  is      H  «UI.  tor  (wllj  ii  dM  Ami  ■  90^ 


•jMrtmaaitftiMlMMautoMMfOVW.      Iiddrr.  tkoi^  rttfilti  M  of  coam  oa 

(f)  l-e.t^.98«.WbiOSt.aSb.      bU  adaUttaeo  i  ibU. 
a.  (ft),  bf  lUrf  t  «Mo  Doaa  «.  Foara-  (r)  Co.  Lin.  )70  b. 
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CHAPTER  VI. 

OP  ESTATES  UPON  CONDITION. 


QBssiDEs  the  several  divisions  of  estates,  in  point  of  inte- 
resty  which  we  have  cougidcred  in  the  three  preceding 
chapters,  there  is  also  another  species  still  remaining, 
which  is  called  an  estate  upon  condition  (a) ;  being  such 
whose  existence  depends  upon  the  happening  or  not  hap- 
pening of  some  uncertain  event,  whereby  the  estate  may  be 
either  originally  created,  or  enlarged,  or  finally  defeated  (A). 
And  these  conditional  estates  have  been  reserved  till  last, 
because  they  are  indeed  more  properly  qualifications  of 
other  estates,  than  a  distinct  species  of  themselves ;  seeing 
that  any  quantity  of  interest,  a  fee,  a  freehold,  or  a  term 
of  years,  may  depend  upon  these  provisional  restrictions. 
Estates  then  upon  condition,  thus  understood,  are  of  two 
sorts :  1 .  Estates  upon  condition  implied :  2.  Estates 
upon  condition  expressed :  under  which  last  may  be  in- 
cluded, 3,  Estates  held  in  vadio,  gage  or  pledge :  4.  Estates 
by  statute  merchanty  or  statute  staple :  5.  Estates  held  by 
elegit. 

I.  Estates  upon  condition  implied  in  law,  are  where  a 
grant  of  an  estate  has  a  condition  annexed  to  it  insepa- 
rably from  its  essence  and  constitution,  although  no  con- 
dition be  expressed  in  words.  As  if  a  grant  be  made  to  a 
man  of  an  office  generally,  without  adding  other  words  ; 
the  law  tacitly  annexes  hereto  a  secret  condition,  that  the 

(a)  Aa  to  this  esUte,  vide  Co.  Lilt.  (b)  Co.  Litt.  201  a  ;  Lord  Sufford'a 

201  a-337  a.  case,  8  Hep.  73  b. 
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Qprantee  shall  duly  execute  his  office  (c),  oa  breach  of 
which  condition  it  is  lawful  for  the  grantor,  or  his  heirs, 
to  oust  him,  and  grant  it  to  another  person  (e/).  Fran- 
chises also,  being  regal  privileges  in  the  hands  of  a  sub- 
ject, are  held  to  be  granted  on  the  same  condition  of 
making  a  proper  use  of  them ;  and  there-fore  they  may  be 
lost  and  forfeited,  like  offices,  either  by  abuse  or  by  neg- 
lect (e). 

Upon  the  same  principle  proceed  all  the  forfeitures 
which  are  given  by  law,  of  life  estates  and  others,  for  any 
acts  done  by  the  tenant  himself,  that  are  incompatible  with 
the  estate  which  he  holds.  As  if  tenants  for  life  or  years 
enfeoff  a  stranger  in  fee-simple :  this  is,  by  the  common 
law,]]  as  we  have  seen,  [[a  forfeiture  of  their  several  estates ; 
being  a  breach  of  the  condition  which  the  law  annexes 
thereto,  viz.  that  they  shall  not  attempt  to  create  a  greater 
estate  than  they  themselves  are  entitled  to  (/). 

II.  An  estate  on  condition  expressed  in  the  grant  itself,]] 
is  of  two  kinds.  The  first  is  Qwhere  an  estate  is  granted 
either  in  fee  simple  or  otherwise,  with  an  ex)>rcss  qualifica- 
tion annexed,  whereby  the  estate  granted  shall  either  com- 
mence, be  enlarged,  or  be  defeated,  upon  performance  or 
breach  of  such  qualification  or  \]]  which  is  de- 

scribed in  the  books  as  a  cui  'td(h).    []These 

conditions  are  therefore  either  prteedeiU  or  mtbtequeni. 
Precedent  are  such  as  most  happen  or  be  perf<»ined  before 
the  estate  can  vest  or  be  enlarged :  subsequent  are  such, 
by  the  failure  or  non-performance  of  which  an  estate  already 
vested  may  be  defeated.]]  Thus,  Qif  a  man  grant  to  hu 
lessee  for  years,  that  upon  payment  of  a  hundred  marks 

.  (•)  Litt.  ft.  S78  I  *id«  B«tktt  •.  cmmmmmmM  af  «MI«  «pM  eoo- 

DewMi,  S  Bwii.  Ac  Ctm.  9\9.  Mm,  vM«  Co.  Liu.  SIS  •— 3IS  b ; 

(4)  IM,  u  t7S.  iMir  «lMfHMM  M  cMMlilioa,  Lonl 

(«)  Bad  «r  SkiaMbwy't  CM*,  9  8uibtd*tCM*.aR«pb74i  rMrM.by 

Rap.  Ml  B«ihr.  S79,M  ad.:  tkmt  ilrfaiwii 

(/)  Caw  UU.  316  a.  as  aaaMaa.  Co.  litt.  SU  b.  315  •. 

(f)  Ca.  Uu    ^1  •      A>  ii>  iW  a)  Co.Utt.S01a. 
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Qwithin  tho  term  he  shall  have  the  fee,  this  is  a  condition 
precedent,  and  the  fee  simple  passeth  not  till  the  hundred 
marks  be  paid  (t).  But  if  a  roan  grant  an  estate  in  fee 
simple,  reserving  to  himself  and  his  heirs  a  certain  rent ; 
and  that,  if  such  rent  be  not  paid  at  the  times  limited,  it 
shall  be  lawful  for  him  and  his  heirs  to  re-enter  and  avoid 
the  estate:  in  this  case  the  grantee  and  his  heirs  have 
an  estate  upon  condition  subsequent,  which  is  defeasible 
if  the  condition  be  not  strictly  performed  (A).]]  But  se- 
condly, estates  on  condition  expressed  in  the  grant  may 
be  created  not  only  by  a  condition  in  deed,  but  by  a  con- 
ditional limitation  (/),  which  is,  where  an  estate  b  so  ex- 
pressly defined  and  limited  by  the  words  of  its  creation, 
that  it  cannot  endure  for  any  longer  time  than  till  the  con- 
tingency happens,  upon  which  the  estate  is  to  fail.  To 
this  class  may  be  referred  all  base  fees,  and  fees  simple 
conditional  at  the  common  law  (m).  Thus  Tan  estate  to  a 
man  and  his  heirs,  tenants  of  the  manor  of  Dale,  is  an 
estate  on  condition  that  he  and  his  heirs  continue  tenants 
of  that  manor.  And  so,  if  a  personal  annuity  be  granted 
at  this  day  to  a  man  and  the  heirs  of  his  body ;  as  this  is 
no  tenement  within  the  statute  of  Westminster  the  Second, 
it  remains,  as  at  common  law,  a  fee  simple  on  condition 
that  the  grantee  has  heirs  of  his  body.  Upon  tl 
principle  depend  all  the  determinable  estates  of  i  ;, 

which  we  mentioned  in  the  fourth  chapter:  as  durante 
viduitate,  §fc. ;  these  are  estates  upon  condition  that  the 
grantees  do  not  marry,  and  the  like.]] 

(i)  Co.  Ltti.217  b;  Lord  Suffoid'i  to  take),  the  term  "  coodilioaal  liiui- 

cue,  8  Rep.  73  b.  tation"  better  Mpr«Mn  tbe  idea  lu 

(k)  Liu.  t.  325.  the  text,  aad  is  frequently  adopted  for 

(0  Co.  Litt.  234  b;    vide  Mary  that  purpose  (ax  ia  1  Saod.  Ut.  149, 

Portingtoo's  case,  10  Kep.  40  b,  41  b.  2d  ed. )     It  is  right,  however,  to  ap. 

Tbe  term  used  b>  Loid  Coke  is  simply  pnse  the  student  that  this  term  it  uaed 


"  a  limitation."    But  as  "  limilation*'  by  different  writers  in  different  i 

is  ordinarily  used  to  express  a  more  vide  1  Sand.  Us.  149.  2d  ed.;  Feam*, 

general  idea  (viz.  ihedeBnition  or  cir-  by  Butler,  10,  n.  (A),  9tb«d. ;  Gilb. 

cumscriptioo,  in  any  conveyance,  of  the  Us.  by  Sugd.  178. 
interest  which  the  giantee  is  intended  (m)  See  pp.  225,  226. 
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Between  coDditional  limitations  and  estates  depending 
on  condition  sulMequent,  (though  bearing,  on  the  whole, 
considerable  resemblance  to  each  other,)  there  is  this  dif- 
ference— that  Qwhen  land  is  granted  to  a  man,  $o  long  at 
be  is  parson  of  Dale,  or  while  he  continues  unmarried,  or 
untii  out  of  the  rentii  and  profits  he  shall  have  made  £500 
and  the  like,  in  such  case  the  estate  determines  as  soon  as 
the  contingency  happens,  (when  he  ceases  to  be  parson, 
marries  a  wife,  or  has  received  the  £5(X),)  and  the  next 
subsequent  estate,  which  depends  upon  such  determina- 
tion, becomes  immediately  vested,  without  any  act  to  be 
done  by  him  who  is  next  in  expectancy ;  but  when  an 
estate  is,  strictly  speaking,  upon  conation  in  deed^  (as  if 
granted  expressly  upon  condition  to  be  void  upon  the  pay- 
ment of  £40  by  the  grantor,  or  so  that  the  grantee  con- 
tinues unmarried,  or  provided  he  goes  to  York,  &c.),  the 
law  permits  it  to  endure  beyond  the  time  when  such  con- 
tingency happens,  unless  the  grantor  or  his  heirs  take 
advantage  of  the  breach  of  the  condition,  and  make  an 
entry  in  order  to  avoid  the  estate  (a).]]  As  to  the  neces- 
sity of  entry,  however,  there  is  a  diversity  (says  Lord  Coke) 
between  a  condition  annexed  to  a  freehold  and  a  condition 
annexed  to  a  lease  for  years.  Thus  if  a  lease  for  years  be 
made  on  condition  that  if  the  lessee  goes  not  to  Rome  be- 
fore such  a  day,  the  lease  shall  be  void,  the  lease  is  ip$o 
facto  void  upon  the  breach  of  the  condition,  without  any 
entry  by  the  lessor  (o);  but  if  the  lease  had  been  for  life, 
an  entry  would  have  been  necessary  before  it  could  have 
been  defeated  (p). 

The  right  of  entry  on  breach  of  a  condition  subsequent, 
cannot  be  reserved  in  favour  of  a  stranger,  but  only  of  the 
grantor  or  his  heira ;  and  when  tbey  enter,  the  eflfect  is  to 

(■>  Lift. «. 347. Slli  MLKHm.  ml    lUbciti  •.  Dwf,  4  Bwa.  h. 

8.  e.  S4i  U»Mj  Pprtl^tMli  CM*.  10  AM.  664. 

IUf.40k.4l  b;  Arrijav.  Waiid.  I  (f)  C«w  UVL  114  b.    A«  le  ib« 

Vcfc  MB.  4)0.  MtM«  of  Um  Mlfy  mftifi,  im  Hm 

(•)  B«l  ilw  IMMT  hM  Ml  sfliM  9.  Vrmkm4»  6  Bms.  k  A4oL  766. 


■baiWr  hm  will  ntmatAti  it  M  MmI  « 
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defeat  altogether  the  estate  which  hod  Ix'fore  paaaed  to 
the  grantee;  so  that  the  grantor  or  hiH  heirs  are  in  as  of 
their  former  seisin  (9).  It  was  also  the  rule  of  the  com- 
mon law  that  the  right  of  entry  could  not  be  assigned  in 
any  case  to  a  stranger  (r).  So  that  if  a  man  had  made  a 
lease  for  life,  reserving  a  rent,  with  proviso  for  re-entry  in 
case  of  non-payment,  and  the  lessor  granted  over  his 
reversionary  estate  to  another,  the  latter  could  take  no 
benefit  from  the  condition  («).  But  by  statute  32  Hen. 
VIII.  c.  34(0,  the  Jaw  in  this  respect  is  altered,  and  the 
grantee  of  the  reversion  upon  a  lease  for  life  or  years,  shall 
have  the  same  benefit  of  a  condition,  in  case  of  a  subse- 
quent breach,  as  the  grantor  himself  would  have  had,  pro- 
vided that  it  relate  to  the  payment  of  rent,  the  restriction 
from  waste,  or  other  like  object  tending  to  the  benefit  of 
the  reversionary  interest  (u).  And  with  respect  to  con- 
ditional limitations,  a  stranger  may  in  all  cases  take  ad- 
vantage of  these,  by  the  common  law.  For  if  a  man  make 
a  lease  until  J.  S.  shall  return  from  Rome,  and  afterwards 
grant  the  reversion  over  to  another,  then,  on  the  return  of 
J.  S.  from  Rome,  the  grantee  shall  be  entitled  to  enter,  the 
interest  of  the  lessee  being  by  the  terms  of  the  Umitation 
itself  determined  (»). 

In  all  instances  of  estates  upon  express  condition,  it  is 
to  be  observed,  that  so  long  as  the  condition  Qremains 
unbroken,  the  grantee  may  have  an  estate  of  frecliold, 
provided  the  estate  upon  which  such  condition  is  annexed 
be  in  itself  of  a  freehold  nature ;  as  if  the  original  grant 
express  either  an  estate  of  inheritance  or  for  life,  or  no 
estate  at  all,  which  is  constructively  an  estate  for  life. 

((j)  Fearoe,  by  Butler,  381 .  n.  (a),  the  notes  thereto.  The  »Utute  extends 

9th  ed.    And  upon  such  entry  the  only   to  leaaes  by   indenture.      Per 

grautor  is  entitled  to  ike  emblemnts.  Parke,  B.;  Buckworth  r.  Simpson,  5 

Da»is  e.  Eyton.  7  Bing.  154.  Tyrw.  364. 

(r)  Litt!  n.  347.  (u)  Co.  Litt.  205  b ;  1  Saaod.  by 

(O  Co.  Litt.  215  a.  Wms.  287,  n.  (16). 

(()  As  to  this  statute,  vide  Thursby  (v)  Co.  Litt.  214  b ;  Mary  Foiling- 

r.  PUot.  1  Saund  by  Wms  237,  and  ton's  ca^,  10  llep.  42. 
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QFor  the  breach  of  these  conditions  being  contingent  and 
ttocertain,  ihiB  uncertainty  preserves  the  freehold  (x) ;  be- 
orase  the  ettate  b  capable  to  last  for  ever,  or  at  least  for 
the  life  of  the  tenant,  supposing  the  condition  to  remain 
unbroken.  But  wheie  the  ettate  is  at  the  utmost  a  chattel 
interest,  which  most  determine  at  a  time  certain,  and  may 
determine  sooner  (as  a  grant  for  ninety-nine  years,  pro- 
\.,  R.  and  C,  or  the  ranriTor  of  them,  shall  so  long 
MS  still  continues  a  mere  chattel,  and  is  not  by  such 
its  uncertainty  ranked  among  estates  of  freehold. 

These  express  conditions,  if  they  be  impouibU  at  the 
time  of  their  creation,  or  afterwards  become  impossible 
by  the  act  of  God  or  the  act  of  the  feoffor  himself,  or  if 
they  be  contrary  to  law,  or  repugnant  to  the  nature  of  the 
estate,  arc  void.  In  any  of  which  cases,  if  they  be  con- 
ditions mbit^ueHt,  that  is,  to  be  performed  after  the  estate 
is  vested,  the  estate  shall  become  absolute  in  the  tenant. 
As,  if  a  feoffment  be  made  to  a  man  in  fee-simple,  on  con- 
dition that  unless  he  goes  to  Rome  in  twenty-four  hours, 
or  unless  he  marries  with  Jane  S.  by  such  a  day  (within 
which  time  the  woman  dies,  or  the  feoffor  marries  her 
himself)  ;  or  unless  he  kills  another ;  or  in  case  he  alicnes 
in  fee ;  that  then  and  in  any  of  such  cases  the  estate  shall 
be  vacated  and  determine  :  here  the  condition  is  void,  and 
the  estate  made  absolute  in  the  feoffee.  For  he  hutli  by 
the  grant  the  estate  vested  in  him,  which  shall  not  be 
deleated  afterwards  by  a  condition  impossible,  ille- 

gal, or  repugnant  (y).     But  if  tli.  on  be  precedent 

or  to  be  performed  lx;forc  the  estate  vests,  as  a  grant  to 
a  man  that,  if  he  kills  another  or  goes  to  Rome  in  a  day, 
he  shall  have  an  estate  m  fee ;  here,  the  void  condition 
being  precedent,  the  estate  which  depends  thereon  is  also 
Toid,  and  the  grantee  shall  take  nothing  by  the  grant :  for 
he  hath  no  estate  until  the  condition  be  performed  TzV]] 

(<)  C«bUu.4a«.  <>;  Ibnl. 

(y)  C*.  tin.  SOS  a. 
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On  the  other  hand,  even  where  the  condition  is  valid 
and  capable  of  being  enforced,  it  is  also  capable  of  being 
waived  by  the  grantor  at  his  pleasure  (a) ;  and  as  the  law 
always  leans  against  forfeitures,  it  will  consider  him  as 
having  waived  his  right  to  enter  for  breach  of  a  condition 
subsequent,  if,  after  notice  of  the  breach  committed,  be 
does  any  act  inconsistent  with  an  intention  to  avail  him- 
self of  the  forfeiture.  Thus,  if  a  lease  be  made  with  a 
proviso  that,  in  the  event  of  the  lessee's  assigning  his  in- 
terest, the  lessor  shall  be  at  liberty  to  enter  on  the  land 
demised,  as  of  his  former  estate,  he  will  nevertheless  not 
be  entitled  to  enter,  if,  afler  an  assignment  made,  be  ac- 
cepts rent  from  the  assignee  (6). 

[There  are  some  estates  defeasible  upon  condition  sub- 
sequent, that  require  a  more  particular  notice.     Such  are, 

III.  Estates  held  in  vadioy  in  gage,  or  pledge:  which 
are  of  two  kinds,  vivum  vadium,  or  living  pledge  ;  and 
mortuum  vadium,  dead  pledge,  or  mortgage. 

Vivum  vadium,  or  living  pledge,  is  when  a  man  borrows 
a  sum  (suppose  200/.)  of  another;  and  grants  him  an 
estate,  as  of  20/.  per  annum,  to  hold  till  the  rents  and 
profits  shall  repay  the  sum  so  borrowed.  This  is  an  estate 
conditioned  to  be  void,  as  soon  as  such  sum  is  raised. 
And  in  this  case  the  land  or  pledge  is  said  to  be  living : 
it  subsists,  and  survives  the  debt ;  and  immediately  on 
the  discharge  of  that,  results  back  to  the  borrower  (c). 
But  mortuum  vadium,  a  dead  pledge,  or  mortgage  (which 
is  much  more  common  than  the  other),  is  where  a  man 
borrows  of  another  a  specific  sum  (e.  g.  200/.),  and  grants 
him  an  estate,]]  usually  an  estate  [[in  fee,  on  condition 
that  if  he,  the  mortgagor,  shall  repay  the  mortgagee  the 

(«)  Co.  Litt.  218  a.  Doe  v.  UwU,  5  Ad.  it  £1. 377 ;  Doe 

(»)  Whicbcot   V.  Fox,   Cro.   Jac.  v.  Ree«,  4  Bing.  N.  C  384. 
398  ;  Co.  Liu.  21 1  b ;  Gr««n'>  cmse,  (c)  Co.  Litt.  205  a ;  vide  feowick 

Cro.  Eliz.  3  i  PeooaDt's  case,  3  Rep.  r.  Reed,  1  Bleriv.  119. 
64  a  i  Feon  V.  Smart,  12  Cast,  444; 
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Qsaitl  sum  of  200/.  on  a  certain  day  mentioned  in  the 
deed,  that  then  the  mortgagor  may  re-enter  on  the  estate 
so  granted  in  pledge ;  or,  as  is  now  the  more  usual  way, 
that  then  the  mortgagee  shall  re-convey  the  estate  to  the 
mortgagor;  in  this  case,  the  land,  which  is  so  put  in 
pledge,  is  by  law,  in  case  of  non-payment  at  the  time 
limited,  for  erer  dead  and  gone  from  the  mortgagor;  and 
t)i<  mortgagee's  estate  in  the  lands  is  then  no  longer  con- 
ditional, bat  absolute;  but  so  long  as  it  continues  con- 
ditional, that  is,  between  the  time  of  lending  the  money 
and  the  time  allotted  (or  payment,  the  mortgagee  is  called 
tenant  in  mortgage  (<00 

As  soon  as  the  estate  is  created,  the  mortgagee,  in  the 
absence  of  any  stipulation  to  the  contrary,  might  imme- 
diately enter  on  the  lands,  but  would  be  bound  to  restore 
them  upon  performance  of  the  condition  by  payment  of 
the  mortgage-money  at  the  day  limited :  and  therefore 
it  is  usual  to  insert  a  provision  that  the  mortgagor  shall 
bold  the  land  till  the  day  assigned  for  payment ;  but,  in 
case  of  fiiulure  to  pay  at  that  period,  the  mortgagee  is  then 
entitled  to  enter  and  take  possession  (e),  without  any  pos- 
sibility at  the  common  law  of  being  afterwards  evicted  by 
the  mortgagor.  The  mortgagee,  however,  is  not  permitted 
to  avail  himself  of  the  forfeiture,  to  any  extent  beyond 
what  is  necessary  for  the  satisfaction  of  his  reasonable 
claims.  For  here  Qthe  courts  of  equity  interpose;  and 
though  a  mortgage  be  thus  forfeited,  and  the  estate  abso- 

(i)Uu.»,Ul.  AwmnAtpmt^     iH«Mi  au  Woodcock.  6  Ad.  ftBtOM. 
;  10  a  lortgoio      It  io  mfftmd  w  iho  to&i  tkoi  ilNfo  it 


is  cooiwipliiioo  of  •  oowt  of  «r«<f y*      so  twoat  ia  pooMarioa  oador  a  laaao 
Aa  10  llMBt  ofoiiaM*  ■ortiafi,  aaa     priar  lo  Ao  aortfafo.    If  tkara  W. 


£r^or««Wolkorall.  11  Voa.401;  It      Ua  paMaaioa  canal  of  cowaa  W  «a. 
fmrt»  Hanly,  t  Dear.  At  Chk.  IM ;      tarkad  i  bM  U  maj  ba  aiaipillid  la 


Pateclaitk.  3  Mylat  &  K.  417;  paj  em  kk  lauM  la  iIm 

Kaya  «.  WilliaM.  8  Yea.  k  CoiU  66.  If  ikan  ha  a  loaaM  b 

(•)  I>M».Gii««6fliaf.4SliDae  dar  a  laaaa  giaaiad  by  Um  aatlgafar 

*.Ca4walU4ar,9Bar«.lk  Adel.473;  —  JHfwily   le  ibo   iMflfaia,  aa4 

Tbaadat ».  Bolcbor.  S  lla»t,  449 ;  Deo  iriiboal  iba  privtty  af  iba  OMrtf agaa. 

*.  Makay.S  Ban.  Ai  Ciaa.  797 ;  I'ut'  ba  aiay  ba  ijacud.    Baa  aasM  aaasih 
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Ptitcly  vested  in  the  mortgagee  at  the  common  law,  yet  they 
will  aJlow  the  mortgagor  to  recall  or  redeem  bis  estate, 
paying  to  the  mortgagee  his  principal,  interest,  and  ex- 
penses ;  for  otherwise,  in  strictness  of  law,  an  estate  worth 
1000/.  might  be  forfeited  for  non-payment  of  100/.  or  a 
less  sum.]]  It  is,  however,  provided  by  a  late  statute, 
3  &  4  Wm.  IV.  c.  27,  s.  28,  that  the  mortgagor  shall  not 
be  entitled  to  redeem  but  within  twenty  years  next  ader 
the  time  that  the  mortgagee  shall  obtain  possession,  unless 
in  the  mean  time  an  acknowledgment  in  writing  shall  have 
been  given  by  the  mort<^gee  of  the  right  of  the  mortga- 
gor, in  which  case  the  power  of  redemption  is  limited  to  a 
period  of  twenty  years  from  such  acknowledgment 

[[This  reasonable  advantage,  allowed  to  mortgagors,  is 
called  the  equity  of  redemption  ;3  and  the  mortgagor  avails 
himself  of  it  by  filing  a  bill  to  redeem  (as  it  is  called)  in 
one  of  the  courts  of  equity.  If  the  mortgagee  is  not  in 
possession,  the  bill  merely  calls  upon  him  for  a  recon- 
veyance if),  on  payment  of  principal,  interest,  and  costs 
of  suit;  but  as  against  a  mortgagee  who  has  obtained 
possession,  it  prays  that  an  account  may  be  taken  of  all 
the  rents  and  profits  on  the  one  hand,  and  of  the  prin- 
cipal, interest,  and  costs  on  the  other ;  and  that  on  pay- 
ment of  what  may  appear  due  on  such  account,  a  recon- 
veyance may  be  made,  and  the  possession  of  the  premises 
restored.  jfOn  the  other  hand,  the  mortgagee  may,  where 
his  debt  remains  unpaid,  call  upon  the  mortgagor  in  a 
court  of  equity  to  redeem  his  estate  presently,  or  in  default 
thereof  to  be  for  ever  foreclosed  from  redeeming  the  same ; 
that  is,  to  lose  his  equity  of  redemption  without  possibility 
of  recal.  And  also,  in  some  cases  of  fraudulent  mort- 
gages (^r),  the  fraudulent  mortgagor  forfeits  all  equity  of 
redemption  whatsoever.]]    The  mortgagee  may  also  bring 

(/)  See  1  &  2  Vict.  e. 69,  for  pro-  real  leprewoUtive  oat  of  (be  jarudic- 

visions  in  the  case  where  the  inorl(pge  tioo,  &c. 

is  paid  off  tod  a  reconveyance  called  {g)  Stat.  4  &  5  W.  &  M*  c  16. 
for,  but  the  oMrtgagw  isdead,  and  ins 
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the  Mtoie  to  iftle  in  satiffitction  of  his  debt,  even  without 
reeotiiDg  to  the  «nthority  of  a  court  of  equity,  if  the  secu- 
rity is  taken  (as  is  now  the  usual  practice)  in  such  form  as 
to  authorize  that  course  of  proceeding. 

It  is  &rtber  to  be  obsenred,  that  where  no  suit  is  pend- 
ing in  any  court  of  equity,  dther  for  redemption  on  the 
one  hand,  or  foreclosure  on  the  other,  but  the  mortgagee 
attempts  to  obtain  posseiiion  by  bringing  an  action  in 
one  of  the  courts  of  the  common  law,  even  a  court  of  that 
description  is  invested,  by  statute,  with  the  power  of  exer- 
casiog  a  species  of  equitable  interference ;  for  if  the  mort- 
gagor stiU  possesses  the  equitable  right  of  redemption,  he 
b  enabled  by  7  Geo.  II.  c.  20,  to  apply  to  the  common 
law  court  for  relief ;  and  that  court  will  accordingly  com- 
pel the  mortgagee  to  stay  his  proceedings,  and  to  execute 
a  reconveymnce,  upon  payment  of  principal,  interest  and 
costs,  to  be  computed  by  its  officer  (A). 

The  state  of  the  law,  as  above  explained,  with  respect 
to  mortgages,  affords  the  student  an  example  of  the  dis- 
tinction referred  to  in  a  former  place  between  legal  and 
eqmitabU  estate  (i).  In  the  courts  of  common  law,  the 
ownership  of  the  land,  as  we  have  seen,  is  considered  as 
absolutely  vested,  upon  the  non-payment  of  the  money 
advanced,  in  the  mortgagee.  The  courts  of  equity,  un  the 
other  hand,  hold  the  mortgagor  to  be  the  true  owner  until 
a  foreclosore  take  place  (A).  There  exists  therefore,  in 
respect  of  the  same  sobjeet  matter,  a  legal  and  an  equi- 
taUe  estate ;  the  former  being  Tested  in  the  mortgagee, 
the  latter  in  the  mortgagor. 

QIV.  A  fourth  species  of  estates,  defeasible  on  condi- 
tion subsequent,  are  those  held  by  itaiute  wttrchani  and 

(*>  GoaMll«*.Poft.7T.R.186»  MS.t4«d. 
Dm  «.  fU*.  4  Tm»i.  tS7  ;  Dm  V.  (fc)  Culibow  •.  Sotfc.  7  \"i«.  Ah. 

Stad.  I  De»L  349 ;  Hani  r.  r ix-.  im  ;  S  Kq.  Ca.  Ab.  TU.  8.  C. ;  >iiU 

4  A4.  &  E1.S14.  hmhmu  *.  OBvUnf.  1  Vera.  401. 

(i)  VMi  tap.  pk  at?  ;  I  .<»*jto   I  1. 
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\jtatute  staple  (I);  which  are  very  nearly  related  to  the 
vivum  vadium  before  mentioDed,  or  estate  held  till  the 
profits  thereof  shall  discharge  a  debt  liquidated  or  ascer- 
tained. For  both  the  statute  merchant  and  statute  staple 
are  securitiet  for  money ;  the  one  entered  into  before  the 
chief  magistrate  of  some  trading  town,  pursuant  to  the 
statute  13  Edw.  I.  De  mercatoribus,  aud  thence  called  a 
statute  merchant;  the  other  pursuant  to  the  statute  27 
Edw.  III.  c.  9,  before  the  mayor  of  the  staple,  that  is  to 
say,  the  grand  mart  for  the  principal  commodities  or 
manufactures  of  the  kingdom,  formerly  held  by  act  of  par- 
liament in  certain  trading  towns,  from  whence  this  security 
is  called  a  statute  staple.  They  are  both  securities  for 
debts  acknowledged  to  be  due ;  and  originally  permitted 
only  among  traders,  for  the  benefit  of  commerce ;  whereby 
not  only  the  body  of  the  debtor  may  be  imprisoned,  and 
his  goods  seized  in  satisfaction  of  the  debt,  but  also  his 
lands  may  be  delivered  to  the  creditor,  till  out  of  the  rents 
and  profits  of  them  the  debt  may  be  satisfied  ;  and,  during 
such  time  as  the  creditor  so  holds  the  lands,  he  is  tenant 
by  statute  merchant  or  statute  staple.  There  is  also  a 
similar  security,  the  recognizance  in  the  nature  of  a  statute 
staple,  acknowledged  before  either  of  the  chief  justices, 
or  (out  of  term)  before  their  substitutes,  the  mayor  of 
the  staple  at  Westminster  and  the  recorder  of  London ; 
whereby  the  benefit  of  this  mercantile  transaction  is  ex- 
tended to  all  the  king's  subjects  in  general,  by  virtue  of 
the  statute  23  Hen.  VIII.  c.  6,  amended  by  8  Geo.  I.  c. 
25,  which  direct  such  recognizances  to  be  enrolled  and 
certified  into  chancery.  But  these,  by  the  statute  of 
frauds,  29  Car.  II.  c.  3,  are  only  binding  upon  the  lands 
in  the  hands  of  bond  fide  purchasers  from  the  day  of  their 
enrolment,  which  is  ordered  to  be  marked  on  the  record.]] 
All  these  securities,  however,  by  statute  staple,  statute 
merchant,  and  recognizances  in  the  nature  of  a  statute 

(I)  At  to  thcN  csutct,  fide  2  lost.      Reeves's  Hist.  Eog.  Law,  vol.  ii.  pp. 
322;2S«ttiid.b7  WiDS.69c,o.(3);       161.393. 
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■teple,  are  now  fmllen  into  diBa8e(«);  having  been  long 
ago  aupwaedad  bv  other  more  conTcnient  and  efficacious 
nmedim,  deriaed  by  the  law  in  modern  times  for  the 
banafit  of  creditora,  eapecially  by  the  statutea  relative  to 
bankropta. 

[[V.  Another  nmilar  conditional  estate,  created  by  ope- 
ration of  law,  for  security  and  satisfaction  of  debts,  is 
called  an  estate  by  elegit.  What  an  elegit  is,  and  why 
so  called,  will  be  explained  in  a  subsequent  part  of  this 
work.  At  present  it  may  be  sufficient  to  mention  that 
it  is  the  name  of  a  writ,  founded  on  the  statute  (n)  of 
Westminater  2,  by  which,  after  a  plaintiff  has  obtained 
judgment,  the  sheriff  gives  him  possession  of  the  defend- 
ant's landa  and  tenements,  to  be  occupied  and  enjoyed 
until]]  the  mooey  doe  on  such  judgment  is  [[fully  paid ; 
and,  during  the  time  he  so  holds  them,  he  is  called 
tenant  by  elegit.  It  ia  eaay  to  obaerre  that  this  is  also  a 
mere  conditional  estate,  defeasible  as  soon  as  the  debt  is 
levied  (o).]]  And  by  this  writ  only  one  half  of  the  defend- 
ant's lands  and  tenements  could  formerly  be  seized  in 
cxecation;  for  aa  the  general  right  which  a  man  then 
poaMaaed  of  aliemng  Ua  laoda  by  his  own  act,  did  not 
extend  (as  is  commonly  supposed)  to  the  whole  (p),  the 
statute  of  Westminster  2  permitted  them  to  be  only  par- 
tially affected  by  the  proceaa  of  law  for  his  ordinary 
debts ;  though  on  the  other  hand,  by  the  statute  De  mer- 
eatcribMM,  passed  in  the  aaaie  year  (9),  the  MfMi  of  a  man 'a 

(■)IiliMbws»wMiiid(M«BBrt.  (•)  PigliiM  9,  OimsiB,  1  VwU 

CMBfw4.  »8).  that  iW  hw  nl^««  S27  {   Pries  •.  Vwaaj,  3  Baia.  9t 

to  •UMM  alftpi*  i»  iuU  M  fer  of  ptw*  Cimt.  7SS. 

Ural  mfmtMatm  ikM  bjr  S3  H«a.  3.  {p)    Wrifiit't  Tw.   164  (   BiMk* 


c.  3B,  aad  13  Elii.  e.  4.  parww  is       MaM  my,  iImi  **  Mm«  iIm  alaiMi  sf 
le  lb«  crows  ar*  to  iae«f.  is      <{•<■  wyirw,  IS  fJm.  1,  b  ia 


NaWHj  aa  W     fallf  ikm%h»  ikat  iht  paapfiatar^sf 
ikay  wwa  karad  te  •  amais  aMphk 


(«)t3Kd«.l.c.lS.  SaalSsMi.      thn  *  m^ittf  ^  thtm."    SBLCa^ 
by  Waa.aBa.B.(l)i  RasvW^Mn.      p.  101. 
Rh.  Uw.  fvL  iL  ^  137.  (f)  IS  U«.  I. 
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lands  were  liable  to  be  pledged  in  a  statute  merchant,  for 
a  debt  contracted  in  trade ;  so  much  more  readily  did  the 
feudal  restraint  on  alienation  yield  to  considerations  of  u 
commercial  kind,  than  to  any  others.  And  such  continued 
to  be  the  state  of  the  law  as  to  the  elegit,  until  the  late 
statute  1  &  2  Vict  c.  110,  s.  11,  which  enables  the  cre- 
ditor by  that  writ  to  seize  the  whole  (instead  of  a  moiety 
only,  as  in  former  times)  of  the  debtor's  lands  and  tene- 
ments (r). 

We  shall  conclude  our  notice  of  the  tenants  by  statute 
merchant,  statute  staple,  and  elegit,  with  this  remark,  that 
though  they  are  said  to  hold  ut  liberum  tenanentum,  until 
their  debts  be  paid,  yet  are  their  estates  no  freeholds, 
but  chattels,  and  pass  to  the  executor  (») ;  [[which  is  pro- 
bably owing  to  this :  that,  being  a  security  and  remedy 
provided  for  personal  debts  due  to  the  deceased,  to  which 
debts  the  executor  is  entitled,  the  law  has  therefore  thus 
directed  their  succession ;  as  judging  it  reasonable,  from  a 
principle  of  natural  equity,  that  the  security  and  remedy 
should  be  vested  in  those  to  whom  the  debts,  if  recovered, 
would  belong.  For,  upon  the  same  principle,  if  lands  be 
devised  to  a  man's  executor,  until  out  of  their  profits  the 
debts  due  from  the  testator  be  discharged,  this  interest  in 
the  lands  shall  be  a  chattel  interest,  and  on  the  death  of 
such  executor  shall  go  to  his  executors  (0 ;  because  they, 
being  liable  to  pay  the  original  testator's  debts,  so  far  as 
his  assets  will  extend,  are  in  reason  entitled  to  possess 
that  fund,  out  of  which  he  has  directed  them  to  be  paid.]] 

(r)  Tbe  same  sUtate  gives  to  de-  &  3  VicU  c.  IK     By  the  latlet  act  a 

ereet,  rules  and  orders,  the  effect  of  similtr  protection  is  also  aflbrded  to 

a  judgment  (sect.  18);  but  provides  purchasers  and  mortgagees  as  against 

that  DO  judgment  shall  affect  lands  as  the  claims  of  the  crown  on  judgments, 

to  purchasers,  mortgagees,  or  credi-  &c.  and  as  against  a  li$  ptndent. 
tors,  until  certain  particulars  of  it  are  ( j)  Co.  Litt  42  a,  43  b ;   2  Inst, 

left  with   an  officer  of  the  Court  of  322. 
Common  Tieas  (sect.  19).     Et  vide  2  (i)  Co.  Litt  42  a. 
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CHAPTER  VII. 

OP  ESTATES  IN  POSSESSION,  REVERSION,  AND 
REMAINDER. 


QHiTBBBTO  we  have  considered  estates  solely  with  r^ard 
to  their  duration,  or  the  quantity  of  interest  which  the 
owners  have  therein.  We  are  now  to  consider  them  in 
another  view :  with  regard  to  the  time  of  their  enjoyment,'^ 
When  contemplated  in  this  light,  they  are  either  in  pos- 
session or  expectancy.  Where  a  man  is  entitled  imme- 
diately to  the  possession  of  land,  by  virtue  of  any  of  the 
estates  or  interests  which  we  have  been  considering,  his 
estate  is  said  to  be  in  possession  (a) ;  when  entitled  to  it. 
not  immediately,  but  infiUurOf  his  estate  is  said  to  be  in 
expectancy.  Of  expectancies  again,  there  are  at  the  com- 
mon law  two  sorts:  one  called  a  reversion,'  the  other 
a  remainder. 

I.  Of  estates  in  pos$e$sion  not  inucli  remains  to  be  ob- 
served. All  the  estates  hitherto  mentioned  were  supposed 
to  be  of  this  kind ;  for  in  laying  down  general  rules  we 
usually  apply  them  to  such  estates  as  dbese.  But  it  is 
material  farther  to  remark  of  them,  that  a  man  may  liave 
an  estate  in  possession  in  land,  and  may  nevertheless  not 
be  in  actual  possession  of  the  kmd ;  for  the  tenant  may  be 
di$seit$d{b),  that  is,  put  out  of  the  actual  seisin  (supposing 


(•)  Waclligi  Mum  «Mm  b  wmIm  tn  iImm  w^$m  ik»  iMut  « 

iniiiiilin  m  "  tktm  wkanbf  •  ff'  cMkM  to  tU  mimI  pwMKy  of  il» 

nai  iMHwi  pMHi  to  Md  mUm  la  fntu." 

tiM  i«MM.  M(  lipuliig  oa  ujr  nb*  (ft)  At  to  iiiiilili,  vida  Co.  Lta. 

m^mm  rliiiiiHiBMarBiiili|iiryt'*  181  • }  Taylor  ».  HavJa.  1  llarr.  60  ( 

t  BL  Caai.  IM.    la  H  b  hU  U  t  WIlHtaM  a.  Tte«aa.  11  BaM.  141 ) 

CfaiM.Dig.«M,ihai«'aMMMiap«a>  Daa  a.  P«rya^  t  Mas.  H  Sal.  S7S. 
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hit  estate  to  be  freehold),  or  may  be  otherwise  wrongfully 
deprived  or  ousted  of  the  actual  possession,  in  some  one  of 
the  various  wajrs  which  will  hereafter  be  described  when 
we  treat  of  the  modes  of  civil  injury ;  but  will  still  retain 
an  estate  in  possession,  according  to  the  sense  in  which 
that  term  is  above  used.  In  such  a  case  the  true  owner 
is  also  said  to  have  the  right  of  possession  (c),  as  opposed 
to  the  mere  naked  possession  of  the  wrong-doer;  and  this 
right  of  possession  involves  also  the  right  of  entri/{d), 
that  is,  the  right  of  peaceably  entering  upon  and  taking 
possession  of  the  land  withheld  ;  while  on  the  other  hand 
the  naked  possession  of  the  wrong-doer  is  capable,  by 
length  of  time  and  the  neglect  of  the  true  owner  to  assert 
his  right,  of  ripening,  after  a  certain  period  (fixed,  in 
general,  at  twenty  years)  into  a  lawful  and  indefeasible 
estate.  Without  pausing,  however,  upon  these  subjects, 
tlie  farther  developement  of  which  belongs  to  a  later  por- 
tion of  the  treatise,  we  shall  now  proceed  to  examine  the 
doctrine  of  estates  in  expectancy. 

II.  An  estate,  then,  in  reversion  {e)  (to  the  nature  of 
which  we  have  already  had  occasion  in  some  measure  to 
refer)  is  where  any  estate  is  derived,  by  grant  or  other- 
wise, out  of  a  larger  one,  leaving  in  the  original  owner  an 
ulterior  estate  immediately  expectant  on  that  which  is  so 
derived ;  the  latter  interest  is  called  the  particular  estate 
(as  being  only  a  small  part  or  particula  of  the  original  one), 
and  the  ulterior  interest,  the  reversion  (/ ).    Thus,  upon  the 

(r)  2  Ul.  Com.  195;  3  Bl.  Com.  few  exceptions)  abolished  by  3  &  4 

177  ;  Uilb.  Teo.  21.  Wm.  4,  c  27,  ».  36. 

(d)  The  right  of  entry  also  involves  («)  Lord  Coke  treaU  of  remainders 

that  of  proceeding  against  the  wrong-  before  reveisions,  and  is  followed  in 

doer  by  tjtttmmt,  which  is  the  form  this  by  Blacksione.     Bat  the  order 

of  action  for  recoveiing  l^nd  wrong-  cboieo  in  the  text  would  seem  to  be 

fully  withheld.    The  antient  forms  of  the  more  natural  and  convenient, 

proceeding    called    rmxl    actiont,  by  (/)  I^rd  Coke  says,  "  A  reversion 

which   land  might  also  formerly   be  "  is  where  the  residue  of  the  estate 

recovered,  are  now  (with  some  very  "  always  doth  continue  in  him  that 
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creation  by  the  owner  of  the  fee,  of  any  estate  in  tail,  for  life, 
or  for  years,  the  residue  undisposcil  of  is  described  as  the 
reversion  expectant  upon  the  particular  estate  in  tail,  for 
life,  or  years,  so  created.  As  soon  as  the  particular  estate 
in  thus  cmnred  out  of  the  original  one  (no  farther  disposition 
being  made),  the  expectant  interest  or  reversion  is  vested 
in  him  who  was  before  the  owner  of  the  whole,  ipso  facto 
and  without  any  special  reservation  for  the  purpose(^).  For 
where  a  smaller  estate  is  merely  taken  out  of  a  larger,  the 
n  sidue  remains,  as  of  course,  in  the  original  proprietor. 
This  reversion  is  an  actual  interest  or  estate  (A);  but  it 
it  an  estate  in  expectancy  only,  and  not  in  possession, 
because  the  reversioner  has  no  right  to  the  possession  until 
the  particular  estate  is  determined. 

The  tenant  of  a  particular  estate  in  tail,  tor  life  or  years, 
holds  (as  we  have  elsewhere  shown  (t) )  of  the  reversioner, 
by  fealty  and  by  such  services  as  are  reserved  between 
them.  Hence  the  usual  incidents  {k)  to  reversions  are  said 
to  he  fealty  and  rent ;  rent  being  the  usual  description  of 
service.  [[When  no  rent  is  reserved  on  the  particular 
estate,  fealty  however  results  of  course,  as  an  incident 
quite  inseparable :]]  and  [[where  rent  is  reserved,  it  is  also 
incident,  though  not  inseparably  so,  to  the  reversion. 
The  rent  may  be  granted  away,  reserving  the  reversion ; 


"•adatlMpwtioiUrcsUK.  orwfacrt  pp.  106,  181, 106).    Itudtfiatdbj 

"  iIm  particular  mtum  '»  darivtd  Mt  BlaekalMtW'tkciMidMefaaMaM 

"  of  buMUie,  uiadMflMclMMMb  "  lift  ia  tiw  pnUm,  to  roBiuM  ia 

••  (m  timplt  HMkitli  gift  is  taO,  ate.  -  po— lito  thm  Uw  ifaniwiiniiw  of 


"  If  « •••  MliJ  bads  bj  CofM tit  '*  MMM  parUeakr  •Mat*  fimalsd  Mt 

**  Mtirta   ■wifciiH,  Hapll.  Meofoi-  **  bjr  him."    3  BL  Cob.  176. 
"  HM*.  or  olagit,  bo  bovolk  ■  i«««r>         (g)  liit.  •.  19. 
•  ■iooMtboceoaDr."  Co.Uu.nL         (A)  WiMOt'tcMt,  SlUp^ei ;  vido 

lU  tiMwboro  tffk»  of  a  wwwioa  u  Dot  *.  GtUcio.  6  Biag .  N.  C.  610. 
■  rMoraiof  of  lb«  Uod  le  tbt  gnalor  (<)  Vido  top.  p.  133. 74 1 ,  375. 

or  b« boin afWr  Um ffODt  n  ov«r  <Ca  (A)"  A»iacidMil.''«jt  LordCok*. 

LhL  143  b)  i  b«t  ibi*  i«  •  vidor  tad  "  b  t  ibi^  ■pportaiaiaf  to  or  fellow- 

loHanalMataortboMrai.oadwoald  "  log  umUmt.u  aoriwoftbjorpria* 

iaelado  »  pmdUHlf  ti  rmtrtw  (vido  "  cipaL"    Co.  lilt.  161  a. 
■ap.  p.tlOXsadaa  mtlmt  (vidaaap. 
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[[and  the  reversion  may  be  granted  away,  reserving  the 
rent  by  special  wonls;  but  by  a  general  grant  of  the 
reversion,  the  rent  will  pass  with  it  as  incident  Uicreunto, 
though  by  the  grant  of  the  rent  generally,  the  reversion 
will  not  pass.  The  incident  passes  by  the  grant  of  the 
principal,  but  not  ^  converso ;  for  the  maxim  of  law  is 
accessorium  non  ducit  sed  sequitur  suum  principaU  (/).]] 

Where  a  freehold  reversion  (that  is,  a  reversion  in  fee, 
in  tail,  or  for  life)  is  expectant  on  a  particular  estate  of 
freehold,  the  reversioner  is  said  to  be  seised  of  the  rever- 
sion as  of  fee  (or  if  his  estate  be  for  life,  as  of  freehold 
only),  and  not  to  be  seised  of  the  land  in  his  demesne  as  of 
fee  (or  freehold),  as  in  the  case  of  an  estate  in  possession ; 
but  if  a  freehold  reversion  be  expectant  on  a  particular 
estate  for  years,  it  is  in  that  case  correct  to  describe  the 
reversioner  as  seised  of  the  land  in  his  demesne  as  of  fee ; 
for  his  estate  is  considered  (owing  to  tlie  small  regard  once 
paid  to  chattel  interests)  as  amounting  for  many  purposes 
to  a  freehold  estate  in  possession,  and  the  possession  of  the 
termor  constitutes  the  seisin  of  the  freeholder  (rn).  Of  a 
reversion  expectant  on  a  particular  estate  of  freehold,  no 
dutcer  or  curtesy  can  be  claimed  ;  but  it  is  otherwise  of  a 
reversion  expectant  on  a  term  of  years  (n). 

By  the  principles  of  the  common  law,  if  the  tenant  of 
the  particular  estate  for  life  or  years  makes  a  conveyance 
by  feoffment,  for  an  estate  not  warranted  by  the  nature  of 
his  own  interest,  as  where  tenant  for  life  makes  a  feoff- 
ment in  fee,  or  tenant  for  years,  a  feoffment  even  for 
life,  it  destroys  the  particular  estate,  by  converting  it  into 
a  new  and  wrongful  one,  and  by  consequence  it  displaces  or 
divests  the  reversion  in  expectancy  thereon.  But,  on  the 
other  hand,  it  also  operates  as  a  forfeiture  to  the  person 
in  reversion,  and  gives  him  an  immediate  right  to  enter 

(I)  Vide  tup.  ISI  b.  152  a.  (n)  Co.  LitL  29  b.  32  a;    2   HI. 

(m)  Wroiesley  v.  Adams,  Plowd.      Com.   127;    Stougbton  v.  Leigh,   1 
191  }  Batler.  Co.  Liu.  330  b,  n.  (1);       Taunt  410. 
Co.  Liu.  17  a;  16  East,  350;  Doe  v.  _j 

Finch,  4  B.  &  Adol.  305. 
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and  take  poasession,  in  defeaaance  of  the  wrongful  estate 
so  created  (o). 

Another  doctrine  connected  with  the  law  of  estates  in 
reversion,  is  that  of  merger.  It  is  a  general  principle  of 
law  that  where  Qa  greater  estate  and  a  less  coincide  and 
meet  in  one  and  the  same  person,  without  any  interme- 
diate estate  (/>),  the  less  is  immediately  annihilated,  or  in 
the  law  phrase,  said  to  be  merged^  that  is,  sunk  or 
drowned  in  the  greater.  Thus,  if  there  be  tenant  for 
yean,  and  the  reversion  in  fee  simple  descends  to  or  is 
purchased  by  him,  the  term  of  years  is  merged  in  the 
inheritance,  and  shall  never  exist  any  more.  But  they 
must  come  to  one  and  the  same  person  in  one  and  the 
same  right;  else  if  the  freehold  be  in  his  own  right,  and 
he  has  a  term  in  right  of  another  {en  autre  droit)  there  is 
no  merger.  Therefore,  if  tenant  for  years  dies,  and 
makes  him  who  hath  the  reversion  in  fee  his  executor, 
whereby  the  term  of  years  vests  also  in  him,  the  term 
shall  not  merge;  for  he  hath  the  fee  in  his  own  right,  and 
the  term  of  years  in  the  right  of  the  testator,  subject  to 
his  debts  and  legacies.  So  also,  if  he  who  hath  the  re- 
version in  fee  marries  the  tenant  for  years,  there  is  no 
merger;  for  he  hath  the  inheritance  in  his  own  right,  the 
lease  in  the  right  of  his  wife  (7).  An  estate  tail  is  an  ex- 
ception to  this  rule;  for  a  man  may  have  in  his  own 
right,  both  an  estate  tail  and  a  reversion  in  fee,  and  the 
estate  tail,  though  a  less  estate,  shall  not  merge  in  the 
fee(r).  For  estates  tail  are  protected  and  preserved  from 
merger  by  the  operation  and  construction,  though  not  by 

(•)  UVL  %.  416  i  C«.  Lilt.  161  a.  Will  4.  e.  74.    Co.  Uu.  3168  «.  t61 

bi  Cli«dl«gli't  flwt.  I  lUp.  136  b;  h\  DM».0»lacr«.6  Biaf.N.C.aOS. 

ArdMr'a  e«w,  ibuL  60bi  9  BI.  Com.  (p)  D«MPiib  *.  Daaeoab.  3 Uv. 

163.  r74  i  Dm  *.  llo»«ll.  10  Ban.  437. 

«i  Ctm.  191.    Hm  mm  affMU  ilw  (f )  BiiotbHJ|i  «.  Cook,  PloiN. 

bgoo«dfello«odwlMMthofOfUoa>  4II(  Plott  o.  Mnf.  Cm.  Joo.  S79| 

Uf  loMM  far  Nil  mmU  0  wroafM  Co.  till.  338  b^ 

■ItMMlioo  bj  «qp  tijtm  or  rowiory.  (r)  WlMOtt't  cooo.  3  Rop.  61  •  ( 

ooB«0|oae«  mm  oboldM  by  3  A  4  Loid  fiolbid't  oms,  •  Rop.  74  b. 
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Qthe  express  words,  of  the  statute  De  doni$;  which  ope- 
ration and  construction  have  probably  arisen  u|>on  this 
consideration,  that  in  the  common  cases  of  merger  of 
estates  for  life  or  years,  by  uniting  with  the  inheritance, 
the  particular  tenant  hath  the  sole  interest  in  them,  and 
hath  full  power  at  any  time  to  defeat,  destroy  or  surren- 
der them  to  him  that  hath  the  reversion;  therefore,  when 
such  an  estate  unites  with  the  reversion  in  fee,  the  law 
considers  it  in  the  light  of  a  virtual  surrender  of  the  infe- 
rior e8tate(<).  But  in  an  estate  tail  the  case  is  otherwise ; 
the  tenant  for  a  long  time  had  no  power  at  all  over  it  so 
as  to  bar  or  to  destroy  it,]]  and  to  this  day  cannot  bar  it 
except  in  a  special  method  :  Qit  would  therefore  have 
been  strangely  improvident  to  have  permitted  the  tenant 
in  tail,  by  purchasing  the  reversion  in  fee,  to  merge  his 
particular  estate  and  defeat  the  inheritance  of  his  issue ; 
and  hence  it  has  become  a  maxim  that  a  tenancy  in  tail, 
which  cannot  be  surrendered,  cannot  be  merged  in  the 
fee (<).]]  Merger,  it  is  to  be  observed,  is  not  confined  to 
cases  where  one  of  the  coinciding  estates  is  greater  than 
the  other  in  point  of  quantity  of  interest ;  for  a  term  of 
years  will  merge  in  the  immediate  reversion,  though  that 
be  a  chattel  interest  also;  and  even  where  the  term  of 
years  in  reversion  is  of  shorter  duration  than  the  term  on 
which  it  is  expectant,  the  merger  will  equally  take 
place  (u).  So  a  fee  simple  conditional  will  merge  in  the 
possibility  of  reverter  (x). 

(j)  Hagbe*  v.    RowbotbaiD,  Cro.  will  now  be  tnlargtd  under  Bocb  cir- 

Eliz.  302.  cumtUDces  into  a  fee  absolute. 

(0  Where  a  leDant  in  uil,  how-  (u)  Bac.  Ab.  Leaaet,  ^c.  (S.)  2; 

•vw,  aoquired  a  base  fee  and  had  also  3  PresL  Conv.  182:    in  which  last 

the  revenion   imiDediately  expectant  work  will  be  found  a  very  elaborate 

upon  it,  the  base  fee  would  rormerly  discussion  of  the  whole  law  of  merger, 

merge  in  the  reversion.     (Martin  t;.  Et  vide  Doe  i.  Walker,  5  Barn.  & 

Strachan,  5  T.  K.  109,  n.;  vide  Firit  Cres.  Ill,  where  Uie  subject  is  fully 

Heal  Prop.  Rep.  p.  28.)     But  by  3&  considered. 

4  Will.  4,  c.  74,  s.  39,  a  base  fee  (jr)  Simpson  t.  Simpson,  4  Bing. 

witl?"    '  f    'meaning  of  that  statute  N.  ('.  333. 
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III.  An  estate  in  nmaintiiir  it  where  any  estate  is 
derived  by  g^rant  oat  of  a  larger  one,  an  ulterior  estate 
immediately  expectant  on  that  which  u  bo  derived  being 
at  the  same  time  granted  away  by  the  original  owner. 
The  hUter  interest  is  called  the  particular  estate,  and  the 
ulterior  ooe  the  remainder  (y).  [[As  if  a  man  seised  in 
lee  simple  granteth  lands  to  A.  for  twenty  years,  and, 
after  the  determination  of  the  said  term,  then  to  B.  and 
his  heirs  for  ever :  here  A.  is  tenant  for  years,  remainder 
to  B.  in  fee.  In  the  first  place  an  estate  for  years  is 
created  or  canred  out  of  the  fee,  and  given  to  A. ;  and 
the  residue  or  remainder  of  it  is  given  to  B.  But  both 
these  interests  are  in  fact  only  one  estate;  the  present 
term  of  years  and  the  remainder  afterwards,  when  added 
together,  being  equal  only  to  one  estate  in  fee  (z).  They 
•re  indeed  different  parts,  but  they  constitute  only  one 
wkott:  they  are  carved  out  of  one  and  the  same  in- 
heritance; they  are  both  created  and  may  both  subsist 
together ;  the  one  in  possession,  the  other  in  expectancy. 
So  if  land  be  granted  to  A.  for  twenty  years,  and,  after 
the  determination  of  the  said  term,  to  B.  for  life;  and 
after  the  determination  of  B.'s  estate  for  life,  it  be  limited 
to  C.  and  his  heirs  for  ever :  this  makes  A.  tenant  for 
years,  with  remainder  to  B.  for  !i''  \o.t  to  C. 

in  fee.     Now  here  the  estate  of  i  -rgoes  a 

division  into  three  portions:  there  is  first  A.'s  estate  for 
years  carved  out  of  it ;  and  after  that  B.'s  estate  for  life ; 
and  then  the  whole  that  remains  is  limited  to  C.  and  his 


(jr)  Lwd  Cokt^iiMi  a  riMiaJii       BMhr.  p.  S.  •.  («>.  Oili  .4.     Pm  tU 
i**srMUMal«lu«MiMlaaiB«r      isfcraiUn  tt  lU  ladMl,  it  — y  U 


•Mfm%U  wftm  ■  pttti'      w  wall  !•  iMMuk  ihal  tks  «m4  ii«ir 
mmi  icftdwf  wMi     iiMiaiHaWart;  ilMtM,tiMMt«r 
iht  mm  «  «M  fSmmT    C*.  Lta.      It  b  sM  ai  all  ■ininiy,  mt  farfsid 


14S  •;    BImImsm  m  **m    mam      «— lly  iphy>d  far  ike  iiwii—  «# 


•hmwtttkmmftm  b  immmimmL'*         (i)  Co.  Liu.  143  li   P«wm,  by 
%  Bl.  Cm.  I«4.    a*  !•  Ik*  iliiilllni       ll«tl«r.  aQS.M  «1. 


A(    %    fMMISSV  9  Mt  UW    ^WflM»  Wf 
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Qheire.  And  here  also  the  first  estate,  and  both  the 
remainders  for  life  and  in  fee,  are  one  estate  only,  being 
nothing  but  parts  or  portions  of  one  entire  inheritance ; 
and  if  there  were  a  hundred  remainders,  it  would  still  be 
the  same  thing ;  upon  a  principle  grounded  in  mathema- 
tical truth,  that  all  the  parts  are  equal,  and  no  more  than 
equal  to  the  whole.  And  hence  also  it  is  easy  to  collect, 
that  no  remainder  can  be  limited  after  the  grant  of  an 
estate  in  fee  simple  (a) ;  because  a  fee  simple  is  the  high- 
est and  largest  estate  that  a  subject  is  capable  of  enjoy- 
ing (b) ;  and  he  that  is  tenant  in  fee,  hath  in  him  the 
whole  of  the  estate  :  a  remainder,  therefore,  which  is  only  a 
portion  or  residuary  part  of  the  estate,  cannot  be  reserved 
aflcr  the  whole  is  disposed  of.  A  particular  estate,  with 
all  the  remainders  expectant  thereon,  is  only  one  fee  sim- 
ple ;  as  40/.  is  part  of  1002.,  and  60/.  is  the  remainder  of 
it :  wherefore,  after  a  fee  simple  once  vested,  there  can  no 
more  be  a  remainder  limited  thereon,  than  after  the  whole 
100/.  is  appropriated  there  can  be  any  residue  subsisting.]] 
But  until  the  whole  fee  simple  is  granted  away,  any  quan- 
tity of  interest  may  be  carved  out  of  it,  expectant  on  the 
determination  of  some  preceding  interest.  Therefore  a 
remainder,  like  an  estate  in  possession,  may  be  either  in 
fee,  in  tail,  for  life,  or  years. 

From  what  has  been  premised  it  appears  that  a  rever- 
sion and  a  remainder  are  both  estates  in  expectancy,  but 
differ  in  this  respect,  that  the  former  remains  in  the  gran- 
tor, by  act  or  construction  of  law,  as  part  of  his  former 
estate,  but  a  remainder  is  an  estate  newly  created  by  the 
act  of  the  grantor.  And  here  it  is  very  material  to  remark, 
that  it  is  only  by  way  of  remainder  that  at  common  law 
(that  is,  independently  of  certain  conveyances,  founded  on 
a  statute,  to  be  hereafter  mentioned,)  a  man  can  create  a 
new  freehold  estate  in  expectancy,  in  a  corporeal  here- 
ditament.    For  it  is  an  antient  rule,  which  lies  at  the  root 

(a)  Colihiret  t>.  Bejushio.  Plowci.  (fr)  Vide  nip.  p.  222. 

29;  Ciudoer  r.  Sheldon,  Vtugh.269. 
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of  the  learning  reUtive  to  renuunders,  that  a  freehold  in 
hereditaments  corporeal  cannot  be  created  to  commence  in 
Jutwro  (c)f  that  is,  to  take  effect  in  possession  at  a  distant 
period  of  time,  without  the  interposition  of  a  particular 
estate  on  which  it  shall  be  expectant.  Thus  if  A.,  seised 
in  fee  of  lands,  convey  them  to  B.  to  hold  to  him  and  his 
heirs  for  ever,  after  the  end  of  three  years  next  ensuing, 
this  is,  at  common  law,  a  void  conveyance.  This  is  be- 
canse  no  freehold  can  in  general  be  created  at  common  law, 
in  a  corporeal  hereditament,  without  livery  of  sdsin  (<0 ;  ^ 
eeremony  in  its  nature  incompatible  with  a  grant  of  the 
freehold  infuturo,  inasmuch  as  it  imports  a  delivery  of 
possession,  and  consequently  supposes  that  a  right  to  the 
immediate  possession,  and  not  merely  a  future  estate,  is 
conveyed  by  the  feoffor.  And  as  it  is  the  necessity  for 
livery  of  seisin  which  constitutes  the  reason  of  the  rule, 
so  the  rule  itself  extends  not  to  mere  chattel  interests  («) ; 
which,  being  created,  as  we  have  seen,  without  that  cere- 
mooy,  are  also  capable  of  commencing  in  futuro.  Thus, 
though  the  fee  cannot  be  created  at  common  law  to  hold 
as  fr  -:  "  xt  Michaelmas,  yet  a  lease  for  seven  years  from 
next     .        clmas  will  be  good. 

(c)  B«nriek'»  caae,  5  R«p.  94  b;  b«ve  applied  both  to  the  i»— diit« 
3  BL  C«m.  165.  ftwhold  aod  to  th«  ttltuMtefcc.    (8m 

(d)  Vida  top.  p.  S18.  TW  rwMta  tbo  arpoMat  of  Mr.  Jnatic*  BlMk> 
ban  MtifMd  far  tb«  nik  thai »  Am-  sleM  io  Un  mm  of  Ptrria  •.  Blak% 
baU  cMMi  eaiBiaart  to/ator*.  b  Harf.  UwTraett.)  Itbaabaaacaa- 
ibal  aanltj  gnaa  ia  ibe  books.    Vkia  Aidorod  bj  aooM  m  ia  part  feaadad  oo 


Co.  Litt.2l7a;    Plawd.  166;    Bar-      hadal  laaaaaa. bt  it  aaaaw la ba aw 
wkft'«e>aa.5IUp.94b}tBl.C«ik      nriafccioiMy  aate— irf  far  bj  tU  ia. 


166i  Bae.Ab.R«Miadw(C).  Aa4      iiaiiainf  wbMmaalfadft— aacfc 
pvbapa  ao  MOdMl  aaibanty  caa  ba     mmfmdam  al  iba  faa  ar  fraibold  ia 


rfMw*  far  lafaiii^  it  la  aay  oibar      idbiiSBi  la  Iba  aplMi  af  raoi  ooImu 
It  ia  baM.  baaaiai.  by  mmm     —Iba  UBiiliilbaa  wadfartbaraco. 


!••  vwyaflsBd.  (SacihsMBaaMbofl^.) 

dpIaafibaaaMMalaw.ibatibafM**  A»  la  iba  caa<a  *rbaw  iba  ftiibiU  ar 

bald  it  aoi  to  b«  ptacad  (aacapt  ia  fat  aaqr  ba  ia  abajfaaat,  itAm  Mf^  f, 

caaaa  of  tUict  aaeaawty)  ia  abojraaeo.  133. 

Tbal  tbM  priacipfa  aiioMd  ibara  raa  (•)  A  R•^M»  3  Bl.Caak  1S6. 
ba  w  daabi ;  aad  ii  aaaaM  daaily  to 
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But  while  the  conveyance  by  livery  of  seisin  is  utterly 
incapable  of  being  applied  to  the  creation  of  a  freehold 
in  future,  it  is  easily  adapted  to  that  of  a  freehold  in 
remainder.  For  the  method,  in  this  case,  is  to  make  the 
livery  of  seisin  to  the  tenant  of  the  particular  estate; 
Qwhich  is  effectual  as  a  conveyance  also  to  him  in  re- 
mainder, since  his  estate  and  that  of  the  particular  tenant 
are  one  and  the  same  estate  in  law.  Thus  a  man  may 
convey  to  A.  in  tail,  remainder  to  B.  in  fee ;  and  the  same 
livery,  which  conveys  the  estate  tail  to  A.  will  also  pass 
the  remainder  expectant  thereon  to  B.  The  whole  estate 
passes  at  once  from  the  grantor  to  the  grantees,  and  the 
remainder-man  is  seised  of  his  remainder,  at  the  same  time 
that  the  particular  tenant  is  seised  of  his  estate  tail  (/).]] 
And  the  case  is  the  same  where  the  particular  estate  is  for 
years  only.  QAs  where  one  leases  to  A.  for  three  years, 
with  remainder  to  B.  in  fee,  and  makes  livery  to  A.^  Here 
the  livery  indeed  is  not  necessary  for  the  lessee  himself, 
because  he  has  but  a  chattel ;  but  it  enures  to  the  benefit 
of  him  in  remainder,  and  the  freehold  is  immediately 
created  thereby  and  vested  in  B.  during  the  continuance 
of  A.'s  term  of  years  (gr). 

With  respect  to  the  creation  of  a  remainder,  the  follow- 
ing rules  may  be  laid  down,  which,  though  they  amount 
to  no  more  than  an  exposition  of  the  different  properties 
expressed  in  the  very  definition  of  this  kind  of  estate,  may 
yet  serve  to  convey  to  the  mind  of  the  student  a  more 
precise  idea  of  its  character : — 

[[1.  There  must  necessarily  be  some  particular  estate 
precedent  to  the  estate  in  remainder  (A).]]  The  necessity 
of  this  is  sufficiently  indicated  by  the  term  itself;  for 
remainder  is  a  relative  expression,  and  implies  that  some 
part  of  the  thing  is  previously  disposed  of.  And  [|as  no 
remainder  can  be  created  without  such  a  precedent  par- 
ticular estate,   therefore   the   particular  estate  is  said  to 

(/)  Co.  Liu.  143  a.  (*)  Fearoe,  by   Buller,  390,  9Ui 

(g)  Id.  49  a,  49  b.  ediU 
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^tmpport  the  remainder.  But  a  leaae  at  will  is  not  held 
'  '  ich  a  particalar  estate  aa  will  support  a  renMinder 
For  an  estate  at  will  is  of  a  nature  so  slender  and 
precarious  that  it  is  not  to  be  looked  upon  as  a  portion  of 
the  inheritance ;  and  a  portion  must  first  be  taken  out  of 
it,  in  order  to  constitute  a  remainder.]] 

[[2.  A  second  rule  to  be  observed  is  this :  that  the  re- 
Buunder  must  commence  or  pass  out  of  the  grantor,  at 
the  time  of  the  creation  of  the  particular  estate  (A).]]  As 
where  it  is  proposed  to  give  to  A.  an  estate  for  life,  with 
remainder  to  B.  in  fee :  here  B.'s  remainder  in  fee  must 
past  from  the  grantor,  at  the  same  time  with  A.'s  life 
estate  in  possession ;  for  if  the  estate  ulterior  to  that  for 
life,  continues  in  the  grantor,  it  is  a  reversion,  and  no 
remainder ;  and  B.  can  take  only  by  subsequent  grant  of 
this  reversion. 

3.  It  may  also  be  laid  down,  as  a  third  rule  respecting 
the  creation  of  remainders,  that  they  must  be  limited  to 
take  eflect  in  possession  immediately  upon  the  detei mi- 
nation  of  the  particular  estate  (/),  and  neither  later  nor 
earlier.  Thus  if  A.  be  tenant  for  life,  remainder  to  B.  in 
tail,  here  B.'s  remainder  is  to  take  efl'ect  in  possession  im- 
mediately upon  A.'s  death ;  or  if  A.  and  B.  be  tenant  for 
their  joint  lives,  remainder  to  the  survivor  in  fee,  here,  on 
the  death  of  either,  the  remainder  comes  into  possession 
instantly;  and  therefore  both  these  are  good  remainders. 
But  if  the  future  estate  is  to  take  effect  in  possessioa  at 
any  period  lattr  than  the  determination  of  the  first,  as  if 
an  estate  be  granted  to  A.  during  his  Ufe,  and  upon  his 
death  and  one  day  after,  to  B.  and  his  heirs,  this  is  no  re- 
mainder (m).  So  the  future  estate  will  be  no  remainder  if 
it  is  not  to  awaii  the  proper  and  regular  deterwinatioo  of 
the  first,  but  to  take  effect  in  dfifcissnce  or  abridgment  of 

(0UiiSldbd'>cMi.BIUp.7««.  higk'* cms.  1  lUpi  186 ■ ;  BctMloa't 

(A)  PlMT.tfti  Ui(  -  '*?'      Hac.  CM.  S  Rap,  at  •  i  C*.  Lin.  SM  a. 

Ab.  RMMiad»r(C).  (*)  CoIUhuI  ».  B^oriua.  PIm4. 

(/)  1  Bud.  V*.  I4S.  MM.,  I  »wi.  Ui  fmim,  kf  B«te,  307.  Mi  wi. 
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it :  as  where  an  estate  is  limited  to  A.  for  life ;  but  if  B. 
pays  him  a  certain  sum  of  money,  then  immediately  to 
B.  and  his  heirs  (n).  But  though  a  remainder  cannot  be 
limited  to  take  effect  in  possession,  until  the  particular 
estate  regularly  determines,  yet  eventually  it  may  do  so 
before  that  period.  Thus  if  the  particular  estate  determine 
by  act  of  law  (as  by  forfeiture)  before  its  natural  expira- 
tion, the  remainder  limited  upon  it  will  come  into  imme- 
diate possession,  and  is  not  required  to  wait  until  the  ex- 
piration of  the  period  originally  assigned. 

A  remainder,  when  created,  is  subject  to  many  of  the 
rules  already  laid  down  with  respect  to  reversions.  Thus 
in  the  case  of  a  freehold  remainder,  the  remainder-man  is 
seised  as  of  fee  (or  freehold),  but  not  in  his  demesne, 
unless  the  particular  estate  be  a  term  of  years,  when  seisin 
in  demesne  may  be  properly  alleged.  So  dower  or  curtesy 
may  be  claimed  of  a  remainder  in  fee,  if  expectant  on  an 
estate  for  years,  but  not  if  expectant  on  a  freehold  ;  and 
thus,  too,  the  wrongful  feoffment  of  the  tenant  for  life  or 
years,  where  the  estate  immediately  expectant  is  not  by 
way  of  reversion  but  remainder,  displaces  the  remainder, 
and  is  a  forfeiture  to  the  remainder-man,  as  in  the  other  case 
to  the  reversioner;  and  the  union  of  an  estate  in  remainder 
with  the  particular  estate  on  which  it  is  expectant,  will 
produce  a  merger  in  the  same  cases  (in  general  (o))  and  on 
the  same  principles,  as  if  it  were  an  estate  in  reversion. 

Hitherto  our  remarks  have  related  to  remaindei-s  gene- 
rally considered  ;  but  it  is  now  time  to  turn  our  attention 
to  the  distinction  which  exists  between  remainders,  as 
being  either  vested  or  contingent.  Vested  remainders  or 
remainders  executed  [[are  where  the  estate  is  invariably 
fixed  to  remain  to  a  determinate  person  after  the  parti- 
cular estate  is  spent.     As  if  A.  be  tenant  for  twenty  years, 

(n)  1  Stnd.  Ui.  143,  149  ;   Sugd.  years  in  toother  term  of  years,  where 

Gilb.  152  D. ;  FearDe,by  Butler.  261,  the  secood  is  in  rtmaindtr.  Tide  B«c. 

9th  ed.  Lcues,  &c.  (S)  2. 

(•)  As  to  the  merger  of  a  term  of 
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[[remainder  to  B.  in  fee,  here  B.'s  it  a  rested  remainder.^ 
Contingent  or  executory  remainders  are  those  limited  either 
to  an  uncertain  per$(m,  or  upon  an  uncertain  event  (p) ; 
that  is,  to  a  person  not  in  esse  or  not  ascertained  (q) ;  or 
upon  an  event  which  may  not  happen  at  all,  or  not  happen 
until  after  the  particular  estate  is  determined  (r).  The 
first  kind,  or  those  limited  to  an  uncertain  person,  may  be 
exemplified  by  a  limitation  to  A.  for  life,  remainder  to  the 
first  son  of  B.,  who  has  then  no  son  born  (<),  for  here  tlie 
person  is  not  in  eue ;  or  to  A.  and  B.  for  their  joint  lives, 
remainder  to  the  survivor  in  fee,  for  here  the  person  is  not 
ascertained  (t).  The  second  kind,  or  those  limited  on  an 
uncertain  event,  by  a  lease  to  A.  for  life,  remainder  to  B. 
for  life,  and  if  B.  die  before  A.,  then  the  remainder  to  C. 
for  life  («) ;  for  B.'s  dying  before  A.  is  an  event  that  may 
never  happen ;  or  by  a  lease  to  A.  for  life,  and  after  the 
death  of  B.  the  lands  to  remain  to  another  in  fee  (jr) ;  for 
though  it  is  certain  that  B.  must  die,  his  death  may  not 
happen  until  after  A.'s  life  estate  shall  be  determined. 

It  is  to  be  obsenred,  however,  that  if  there  be  no  uncer- 
tainty in  the  person  or  erent  upon  wliich  the  remainder 
itself  is  limited,  the  mere  uncertainty  whether  it  will  ever 

(p)  DIaduiMM  Myt  ibal  tWy  an  *'  wUck  tk«  rMMiadtr  w  Kmlid  is 

wUft  iIm  itoMtadtr  «  "  Kaiiad  lo  **  o«taia  b  «v«at,  b«t  Um  dtHrwiM- 

"  uU  tAd  dik«  ID  •  «Miow  uA  "  tioa  of  tkt  parttcBlu  «ut*  omj 

**  aaeartaM  ftnm,  or  m  •  doMooo  *'  kopf«  bohw  it.  4ihlj.  Wkoio  Um 

M  ikat  tko  "  ponoa  Id  wkoa  iko 


poirioolof  oitalo  aoj  choaeo  lo  kt      "  laailad  io  aol  jfol  Mcottaiood,  or 
■■JifcowaioJwMir      **  mi  |«t  ia  boiaf ."   (FoorM.byBvU 


'«  Mko  •Act."     El  vido  IUb«is  V.      lor.  6,  Mi  od.)    Bvtdl  dMooMj  to 
Botom,  %  Babi.  laO;  3  Bl.  Co*.      ndo«o4  to  two^  oo  ia  tto  loai,  villi 


IflB.     Mr.  fooTM  OBMHraMi  km      ttookioftto< 

of  ooatiafMl  nrnti*-      ■•  le  ito  tmUmm  of  tto  neaitiial|r 


dor*  X—**  iM.  Wtora  tto  iimIsJii      le  vUek  tto  poiMa  or  ovoal  asj  to 
**  drpoadi  oatifolj  apoa  o  < 


dotaraiaMioa  of  Ito  ptoeodlaf  •>(>*•         (f)  Fofeiao,b]r  Botlor,  0,iMi  od. 
itwir.  Uij.  Wtoro  tto  BPOliH««qr  (O  Ibid.  %, 


-  m  vkirk  tto  wiliiir  b  is  nto  (i)  Ibid.  9. 

••  dhot  to  iiiiinJui  of  ito  dM«»  (i)  Ibid. 

**  mlm¥km  of  tto  pweodiog  ooM*.  (•)  Ibid.  7. 

•Sdly.    Wboft  tto  BMditios   spoa  (i)  Ibid.8. 


302    BK.  II.  Rioim  OP  pROPnmr. — part  i.  thincm  ksal. 

take  effect  in  poMsesnmif  is  not  fofficient  to  give  it  the 
character  of  a  contingent  remainder  (y).  Thus  if  there 
be  a  lease  to  A.  for  life,  remainder  to  B.  for  life,  here  the 
limitation  of  the  remainder  is  to  a  person  in  being,  and 
ascertained,  and  the  event  on  which  it  is  limited  is  certain, 
viz.  the  determination  of  A.'s  life  estate  :  it  is  therefore  a 
vested,  and  not  a  contingent,  remainder  (z) ;  and  yet  it 
may  possibly  never  take  effect  in  possession  ;  because  B. 
may  die  before  A. 

We  may  also  remark,  as  an  inference  from  what  has 
been  premised,  that  an  estate  limited  to  an  existing  and 
ascertained  person  upon  the  determination  of  an  estate 
tail  (as  where  there  is  a  limitation  to  A.  in  tail,  remainder 
to  B.  in  fee),  is  a  vested  and  not  a  contingent  remainder ; 
for  the  failure  of  A.'s  issue  on  which  it  is  expectant,  is  not 
an  uncertain  event  in  contemplation  of  law,  but  one  which 
will  sooner  or  later  happen,  and  determine  the  particular 
estate.  The  case  falls,  therefore,  within  the  definition  of 
a  vested  remainder ;  the  estate  limited  to  B.  being  one 
that  is  invariably  fixed  to  remain  to  a  determinate  person 
after  the  particular  estate  is  spent. 

It  was  laid  down  in  a  former  place  that  no  remainder 
can  be  limited  after  a  fee  simple  (a).  A  contingent  remain- 
der may,  however,  be  limited  in  substitution  for  another 
contingent  remainder  in  fee  simple  (&) ;  as  if  land  be  given 
to  A.  for  life,  and  if  he  have  a  son,  then  to  that  son  in  fee, 
and  if  he  have  no  son,  then  to  B.  in  fee.  This  has  been 
sometimes  called  a  contingency  with  a  double  aspect  (c), 
and  it  is  no  violation  of  the  rule  in  question ;  for  such 
remainders  as  these  are  concurrent^  and  not  consecutive  ; 
and  though  both  are  remainders  on  the  particular  estate, 
they  are  not  remainders  on  each  other  (</). 

(y)  Fearne,  by  Butler.  216, 9th  ed.  Keene  r.  Dickion.    3  T.   R.    495; 

(s)  Ibid. ;  vide  Doe  v.  Scadamore,  Cramp  c.  Norwood,  2  Marth.  161. 
2  Boa.&  Pul.  296.  {e)  Fearoe,  ubi  tup.;  Loddingtoo 

(•)  Vide  tup.  p.  296.  v.  Kime,  ubi  sup. 

(6)  Fearoe,  by  Butler,  373, 9th  ed  ;  (d)  Though  a  contiogeot  lemaioder 

Loddiogtonr.  Kime,  1  Lord  Ray.  206;  in  fee  is  a  dispotition  (subject  to  the 
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It  it  laid  down  by  Lord  Coke,  as  to  the  nature  of  the 
oontingeiicy  on  which  a  remainder  may  be  limited,  that  it 
mutt  be  a  eommom  pottibUity  or  potentia  propinqua,  at 
opposed  to  one  that  is  too  remote  (e).  [Thus  a  remainder 
to  a  man's  eldest  son  who  hath  none,  we  have  seen,  is 
good,  for  by  common  possibility  he  may  have  one ;  but  if 
it  be  limited  in  particular  to  his  son  John  or  Richard,  it  is 
bad  if  he  have  no  son  of  that  name,  for  it  is  too  remote  a 
possibility  that  he  should  not  only  have  a  son,  but  a  son 
of  the  particular  name  (/)•]]  It  is  questionable,  however, 
to  what  extent  this  doctrine  ought  to  be  received  (^). 

Contingent  remainders  are  subject  to  the  following 
rules : — 

1 .  Qlf  they  amount  to  a  freehold,  they  cannot  be  limited 
on  an  estate  for  years,  or  any  other  particular  estate  less 
than  a  freehold.  Thus  if  land  be  granted  to  A.  for  ten 
years,  with  remainder  in  fee  to  the  right  heirs  of  B.,  this 
remainder  is  void  (h) ;  but  if  granted  to  A.  for  life,  with  a 
like  remainder,  it  is  good.  For  unless  the  freehold  passes 
out  of  the  grantor,  at  the  time  when  the  remainder  is  cre- 
ated, such  freehold  remainder  is  Toid  (t) :  it  cannot  pass 
oat  of  him  without  Testing  somewhere ;  and  in  the  case 
of  a  contingent  remamder,  it  most  vest  in  the  particular 

pankmUr  csui«)  of  ibe  wltdt  iaharit'      k  it  clear  Ibat  tha  (m  famains  ia  iha 
tarn,  fat,  ai  it  ia  aaa  wUcli  ea— at      graaler  liH  dM  eaatiagaaey  liappaaa ; 


I  it  ia  etmad  bj  a  wUi.  tiM 

,  a  qaartioo  hn  baaa  mad*  aa  la  tm  daaraada  la  tha  hair  at  law.    S 

wlMtbaeaaMaaftkaiakafitaaeaiatka  Saaad.  by  Waw.  381  a.  a.  ( 16). 

■aaa  tiaw.    Aeeofdiag  le  iba  aldar  («)  CbaloUay^  raaa,  S  Rap.  61 ; 

mfdmMm  it  it  ia  a*»ya— *,  or,  accaa^  Ca.  litt.  S78  ;  Faaiaa,  bf  Badar, 

ia|l*LaRlCaba'«allaaio«.M^fuMr  SOO.Sibai. 

«iMfa«M^ii.Co.LitLS42bi  atvida  (/)CbalaJaj'acaaa.aMaiipi.8Mb 

40  Edm.  S.  9.  Bat  Mr.  Faaraa  aifaat  a  inaiiatmj  aa  tbia.  ia 


(aad  bia  apiaioa  la  aow  gaaaiallj  ia>  eallad  a  prntHiUtf  mpm  a  fmiMHf, 

<ai«ad)tb«titcaotia«aaloiaaidaiaiba  («)  8m  Tbitd  Raai  Prop.  Rap.  39  j 

(raai«r.l>afaa,byilMlar.300,Btbad.  FaaiM.  by  Batlcr   •>'-•    -  (e).  9lb 

U  b»n  >U  cnatif  aatraitiadai  ia  tm  ti. 

law— laabyaaaaftbaaaaafyaaaaa  (A)  CbaMfbac-M*.  i  u«p  iJQa. 

»ycb4afi«a  ibair  opaiaiiaa  tmm  tba  lO  Vi4a   Mp.  p.  S09i  at  vida 


Katata  al  awa  (aa  n  wVUk  kmthtt),      iws^  If  Btslw.  Ml,  9tb  ai. 
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[[tenant,  else  it  can  rest  nowhere ;  unless,  therefore,  the 
estate  of  such  particular  tenant  be  of  a  freehold  nature, 
the  freehold  cannot  vest  in  him  :  consequently  the  remain- 
der is  void.]] 

2.  Every  contingent  remainder  must  become  vested 
either  during  the  continuance  of  the  particular  estate,  or 
to  irutanti  that  it  determines  (k). 

It  is  obvious  that  when  the  contingent  person  comes 
into  being  or  is  ascertained  during  the  continuance  of  the 
particular  estate,  or  the  contingent  event  takes  place  dur- 
ing that  period,  the  remainder  ceases  to  be  a  contingent, 
and  becomes  a  vested  one.  Thus  if  A.  be  tenant  for  life, 
with  remainder  to  B.'s  eldest  son,  then  unborn,  in  tail, 
the  instant  that  a  son  is  born,  the  remainder  is  no  longer 
contingent,  but  vested  (/).  On  the  other  hand,  if  the  per- 
son comes  into  being  or  is  ascertained,  or  the  event  lia])- 
pens  not  during  the  continuance  of  the  particular  estair, 
but  immediately  on  its  determination,  the  remainder  then 
of  course  takes  effect  as  an  estate  in  possession ;  or,  in 
other  words,  vests  in  possession,  instead  of  vesting,  as  in 
the  case  first  supposed,  in  point  of  interest  only.  Thus 
if  land  be  given  to  A.  and  B.  during  their  joint  lives,  re- 
mainder to  the  survivor  in  fee,  this  remainder,  immediately 
on  the  death  of  either,  becomes  vested  in  possession  in  the 
survivor.  The  meaning  of  the  rule,  therefore,  under  con- 
sideration, is,  that  a  contingent  remainder  must  either  vest 
as  a  remainder  during  the  particular  estate,  or  as  an  estate 


(k)  Archer's  caa«,  1  Rep.  66  b ;  often  ezpieMed.  But  where  a  remain- 
Co.  Litt.  296  a ;  Bac.  Ab.  Remainder  der  it  not  originally  contingent,  it  it 
(D.)  ;  2  Sauod.  by  Wmt.387,  o.(7);  naceatarily  vetted  from  the  time  of  iu 
Fearoe,  by  Butler,  307,  310,  9th  ed. ;  creation  ;  and  cannot  be  taid  properly 
2  Bl.  Com.  168,  in  which  last  book  to  vest  during  the  continuance  of  the 
the  rule  it  laid  down  at  to  remainders  particular  estate,  and  ttill  lest  uponitt 
gtntrally,  thoi :  that  the  remainder  determination.  The  rule,  therefore, 
"  mutt  vest  in  the  grantee  during  the  has  in  effect  no  application  except  to 
"  continuance  of  the  particular  estate.  contingent  remainders. 
"  or  to  instanti  that  it  determinea."  (/)  2  Bl.  Com.  169. 
And  this  is  the  form  in  which  it  is 
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in  poMMdop,  at  iU  determinatioo,  and  cannot  remain  in 
contwigency  after  the  latter  period. 

Fkom  this  the  important  doctrine  follows,  that  so  long 
MM  a  remainder  is  in  contingency,  it  always  requires  the 
eontimuing  support  of  the  particular  freehold  estate  (m),  so 
that  if  that  estate  comes  by  any  means  to  an  end  before 
the  contingency  has  happened,  the  remainder  is  altogether 
drf(tttted(n);  for,  before  the  happening  of  the  contingency, 
there  is  no  person  entitled  to  take,  or  in  whom  the  re- 
mainder can  vest ;  and,  by  the  rule  under  consideration,  it 
can  no  longer  exist  as  a  contingent  remainder,  because  the 
P""'  "'  ir  estate  is  determined.  Thus  if  A.  be  tenant  for 
I  .  remainder  to  B.'s  eldest  son,  then  unborn,  in  tail, 

if  A.  dies  before  the  contingency  happens,  that  is,  before 
B.  has  a  son,  the  remainder  is  absolutely  gone ;  for  the 
particular  estate  is  deteruiined  before  the  remainder  can 
vest  (o).  Nay,  by  the  strict  rule  of  law,  if  A.  were  tenant 
r  '  ''  .  remainder  to  his  own  eldest  son  in  tail,  and  A. 
iioat  issue  bom,  but  leaving  his  wife  encetn/^  or 
big  with  child,  and  afler  his  death  a  posthumous  son  was 
born,  it  has  been  held  that  this  son  could  not  take  the 
land  by  virtue  of  the  remainder ;  for  the  particular  estate 
determined  before  there  was  any  person  actually  in  exist- 
ence in  whom  the  remainder  could  vest  {p).  This  decision, 
however,  was  ultimately  reversed ;  and  the  case  is  now 
provided  for  by  a  positive  law,  for  Qit  is  enacted  by  statute 
10&  11  Will.  III.  c.  16,  that  posthumous  children  shall 
be  capable  of  taking  in  remainder  in  the  same  manner  as 
if  they  had  been  Uhh  in  their  Other's  lifetime ;  that  b,  the 
remainder  it  allowed  to  vest  in  them  while  yet  in  their 
mother's  womb  (9).]] 


(•)  CoidOiM  •.  B^MUm  PUmd.  (p)  lUm  t.  Lotig,  1  Sdk.  tM; 

U  I  F«fM.  bj  B«lhr.  807. 9lk  ad.  4  Mod.  ttl.  8.  C. 

(«)  Pwtfejr  ».  tU^im,  3  SMwd.  (f)  It  »m  *•  rtM  «r  lUm  t. 

384.387;  8  Bl.  C«k  171  i  FMrM.  Uh. '«<«>•'••  ia  ikt  Ittt  (is  wkkk 

by  BMlw.  316,  SHi  td.  tte  Hmm  of  Lwd*  rmnsd  ikc  jsdg- 

(«)  3  Bl.  C«M.  188.  MM  of  ite  CMfMcT  Ki^'t  BmA 

▼OL.  I.  .Z 
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The  same  conaequence  will  follow,  eren  though  the 
particular  estate  comes  to  an  end  prematurely,  and  is  de- 
stroyed by  the  voluntary  act  of  the  particular  tenant  him- 
»elf(r).  Thus  a  tenant  for  life,  with  remainder  to  his 
tmbom  sons  successively  in  tail,  remainder  over  to  a 
stranger  in  fee,  may,  before  a  son  is  born,  destroy  the  life 
estate  by  a  wrongful  feoffment  in  fee,  or  may  surrender  it 
to  the  ))erson  in  ultimate  remainder,  so  as  to  merge  it  in 
the  fee ;  and  in  either  case  the  contingent  remainder  to 
the  son  will  be  defeated  (*).  [[In  these  cases,  therefore,  it 
is  necessary  to  have  trustees  appointed  to  preserve  the 
contingent  remainders,  in  whom  there  is  vested  an  estate 

in  remainder  for  the  life  of  the  tenant  for  life,  to  cr f 

when  his  estate  determines  (<)•     If,  therefore,  his  ■  r 

Kfe  determines  otherwise  than  by  his  death,]]  for  example, 
by  wrongful  alienation  as  above  supposed,  Qhe  estate  of 
the  trustees  for  the  residue  of  his  natural  life  will  then 
take  effect,  and  become  a  particular  estate  in  possession, 
sufficient  to  support  the  remainders  depending  in  contin- 
gency. This  method  is  said  to  have  been  invented  by  Sir 
Orlando  Bridgman,  Sir  Geoffrey  Palmer,  and  other  emi- 
nent counsel,  who  betook  themselves  to  ■  a 
during  the  time  of  the  civil  wars,  in  order  u  ^  , 
cure  in  family  settlements  a  provision  for  the  future  child- 
ren of  an  intended  marriage,  who  before  were  tis'  • 
at  the  mercy  of  the  particular  tenant  for  life;  ai.  .  .  ;..u, 
afler  the  Restoration,  those  gentlemen  came  to  fill  the 
first  offices  of  the  law,  they  supported  this  invention  within 
reasonable  and  proper  bounds,  and  introduced  it  into  ge- 
neral use.]] 
,When  land  is  settled  in  the  form  here  supposed,  that  is, 

aod  Common   Pleaa)  ihtl  gave  occa-  (r)  Cbndleigh'icaM,  I  Rep.  136b; 

tion  to  this  ttatote.    Vide  Cbriitian's  Archer's  case,  ibid.  66  b. 

Blaclutooe,  vol.  ii.  p.  169,  where  it  i»  (i)  Fearne.  by  Butler,  317,  9ih  ed. ; 

also  remarked  that  in  such  cases  the  Porefoy  r.  Rogers,  2  Saund.  3U6,  387. 

posthumous  son  is  entitled  to  the  in-  (t)  Asto  the  nature  of  this  rcmain- 

termediate  property.    Et  vide 2  Stand.  der,  vide  Farkhurtt  o.  Swiih,  Wilies, 

by  Wms  387,  n.(7).  338  ;  3  Aik.  138. 
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by  a  limitation  to  the  parent  for  life,  and  after  his  death 
to  hia  first  and  other  sons  in  tail,  and  tmsteea  are  inter- 
posed to  preserve  the  contingent  remainders,  Una  is  called 
a  Urict  seltlememt.  The  estate  tail  immediately  expectant 
OD  the  parent's  life  estate  is  not  only  exempt  from  the 
danger  of  bong  defeated  before  tlie  first  son  is  bom,  but 
remains  unaKenablc  until  he  attains  the  age  of  twenty- 
one  :  at  that  period,  however,  (as  results  from  former  ex- 
plaoatioiis(a)),  he  may  witli  consent  of  his  parent,  if  then 
living,  or  at  his  own  pleasure,  if  his  parent  be  dead,  her 
both  his  own  issue  and  those  in  remainder  or  reversion, 
and  "  his  estate  tail  into  a  fee-simple  absolute;  and, 

even  t  consent  of  his  parent,  may  in  all  cases  bar 

his  own  issoe,  leaving  the  ulterior  estates  undisturbed. 

To  return,  however,  to  our  immediate  eobiect,  it  is  ma- 
terial to  remark,  that,  to  support  a  awtingait  remainder, 
it  is  not  essential  that  the  particular  estate  should  be  in 
actual  possession;  for,  provided  such  an  estate  be  in  exist- 
ence, it  will  suffice  for  that  purpose,  though  it  be  reduoed 
to  a  right  of  entry  only  (jr).  Thus  if  there  be  an  estate  for 
life,  with  a  contingent  remainder  over,  and  the  tenant  for 
life  be  disseised,  that  is,  put  out  of  his  seisin  or  possession 
of  the  freehold  by  a  stranger,  there  nevertheless  resides  an 
immediate  right  of  entry  in  the  disseiiee ;  and  that  will  be 
soflkient  to  support  the  remainder  (jf). 

The  law  is  said  to  lean  against  contingent  remainders, 
as  compared  with  vested  ones,  on  account  of  the  liability 
of  the  former  to  be  defeated ;  and  therefore  in  a  case  of 
doubtful  interpretation,  a  remainder  capable  of  being  taken 
as  vested  shall  not  be  ooostnied  as  contingent  (s). 

in  connection  also  with  the  subject  of  contingent  re- 
maiiuiors,  occurs  that  remarkable  rule  of  construction  so 

v.*/  ;Mi«ft«p«.p.St7.  <■)  l«M«.Ugft.3T.  H.480.a.; 

(t)  IM.  280.  M  cd.i  Arekar't  Wim  *.  fnA,  t  Ma*.  Ai  8d.  t7  ; 

CMC.  1  B«f.  M  b.  67  «.  J>M«.tpiMt.6Bwaa  Adoi.ni. 
(f )  IbM. 

z  2 
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fkintliar  in  our  bookn  under  iho  appellation  of  the  Rule  til 
SheiUy't  caseia). 

This  rule  is  propounded  in  Lord  Coke's  Reports  in  the 
following  form — that  wherever  a  man,  by  any  gift  or  con- 
Teyance,  takes  an  estate  of  freehold,  and  in  the  same  gift 
or  conveyance  an  estate  is  limited,  either  mediately  or 
immediately,  to  his  heirs  in  fee  or  in  tail,  the  word  heirs  is 
a  word  of  limitation^  and  not  of  purchase  (b).  In  other 
words,  it  is  to  be  understood  as  expressing  the  quantity  of 
estate  which  the  party  is  to  take,  and  not  as  conferring 
any  distinct  estate  on  the  persons  who  may  become  his 
representatives. 

This  indeed  is  the  ordinary  force  of  the  word  heirs ;  for 
(as  may  be  inferred  from  the  former  remarks  on  the  sub- 
ject of  estates  of  inheritance),  if  land  is  given  to  a  man 
and  his  heirs,  he  takes  a  fee-simple ;  if  to  him  and  the 
heirs  of  his  body,  in  fee  tail  (c) ;  in  which  cases  the  word 
plainly  operates  as  a  mere  limitation  of  the  quantity  of 
his  estate.  But  where  land  is  given  to  A.  B.  for  his  life, 
and  on  his  decease  to  his  heirs,  or  to  the  heirs  of  his 
body,  it  might  be  supposed  from  the  doctrines  we  have 
been  considering  with  respect  to  remainders,  that  this 
confers  a  separate  estate  on  his  representatives,  and  that 
he  will  take  for  his  own  life  only,  with  contingent  re- 
mainder to  his  heirs,  or  to  the  heirs  of  his  body,  according 

(a)   See  the  elaborate  diuertation  the  tubject.     Roe  v.  Ikdford,  4  Maa. 

OD  this  rule  bjr    Mr.  Fearoe,  Fearoe  &  Selw.  362  ;  Doe  v.  JessoD,  5  Man. 

b;  Butler.  28—208,  9lh  ed. ;  the  ob-  &  Selw.  95 ;  Doe  t>.  Jones.  1  Baro.  & 

«enratioM  od  the  rale  by  Mr.  Har-  Cres.  243  ;  Doe  r.  Hanrey.  4  Bara.  Ac 

grare.  in  Harg.  Law  Tracts,  aiid  the  Crea.  610  ;   Right  v.  Creber,  8  Dow. 

argument  of  Mr.  Justice  Blackstoiie,  &  Rj.  718;   Douglas  v.  Coogreve,  4 

in  Perria  v.  Blake,  ibid.      The  cases  Biog.  N.  C.  1. 

which  call  for  the  application  of  this  (6)  Shelley's  case.  1   Rep.  104  a. 

rule  are  very   numerous  in  our  law.  As  to  the  terms  in  which  the  rule  is 

But  they  occur  much  more  frequently  expressed,  see  Feame,  by  Butler,  76, 

where  the  limitation  it  by  will,  than  gUi  ed. 

where  it  is  by  deed.    The  following  (c)  Sup.  p.  220,  223,  328. 
are  amoog  the  many  modern  cases  on 
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to  the  apparent  purport  of  the  grant  And  such  ulterior 
limitation  would  in  foct  be  a  contingent  remainder  to  them, 
if  the  preyioaa  life  estate  had  been  limited,  not  to  A.  him- 
self, but  to  anodier  penon.  By  the  effect,  however,  of  the 
rule  which  we  are  considering,  the  heirs,  or  heirs  of  the 
body  of  A.,  will  not  take  in  remainder,  in  the  case  supposed, 
Dor  will  A.  himself  take  a  mere  life  estate,  but  a  remainder 
also  in  fee  or  tail ;  and  as  that  remainder  will  absorb  (ac- 
oording  to  the  law  of  merger  (d))  his  life  interest,  the  result 
upon  the  whole  conveyance  will  be  to  give  him  an  estate 
m  fee  (or  in  toiV,  as  the  case  may  be)  in  po$se$tum.  And 
opon  the  same  principle,  if  another  particular  estate,  by 
way  of  rested  remainder  upon  A.'s  life  estate  (for  example, 
a  Ufe  estate  to  B.)  be  interposed  before  the  ulterior  limi- 
tation to  A.'s  heirs,  or  the  heirs  of  his  body,  that  ulterior 
limitation  will  take  effect  in  A.  himself;  but  as  a  vested 
remainder  only  in  fee  or  tail,  as  the  intervening  estate  will 
in  that  case  prevent  a  merger.  If  the  estate  interposed, 
indeed,  be  not  a  vested  bat  a  contingent  remainder,  A. 
will  take  (as  in  the  case  first  supposed)  the  entire  fee ;  for 
while  the  conting^ency  is  in  suspense,  there  is  nothing  to 
prevent  the  consolidation  of  his  life  estate  with  the  ulterior 
limitation  to  his  heirs  ;  but  he  takes  it  $tA  modo  only,  and 
in  sach  manner  that  it  will  open  and  let  in  the  intermediate 
flttnle  when  the  contingency  happens  (e). 

It  is  to  be  observed,  that  the  interest,  which,  by  the 
afl^'  rule,  passes  to  the  ancestor,  is  of  a  kind  very 

diflc:^...  ..„m  that  which  would  belong  to  him  if  the  words 
were  to  receive  their  more  obvious  construction.  Accord- 
ing to  the  rule,  be  becomes,  in  the  first  case,  proprietor  of 
the  whole  fee,  which  it  is  consequently  in  his  power  to 
aliene  at  his  pleasure  (subject,  where  the  estate  is  in  tail, 
to  the  ordinary  restrictions,)  and  in  the  two  other  cases, 
his  interest  is  of  the  same  description,  except  as  regards 
the  intervening  estates ;  while,  on  the  other  hand,  if  he 


id)  VidsMf.^! 

(•)  Wmim.hf  Bmiitr, «.  Mi  •<. ;  U«k  IMm'scm^  11  R«^  79  h. 
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took  an  estate  for  life  only  (though  with  remainder  to  hit 
iMirt))  he  could  aliene  for  no  longer  period  than  his  own 
life,  and  he  would  have  no  control  over  the  inheritance. 

With  respect  to  the  reason  of  the  rule,  it  is  involved  in 
much  obecarity  (/).  But  according  to  the  prevalent  opi- 
nion, it  was  established  with  a  view  to  the  protection  of 
the  feudal  lord,  who  would  have  been  defrauded,  it  is  said, 
of  his  wardship  and  other  perquisites,  if  the  heir  had  been 
allewed  to  take  by  way  of  remainder,  and  not  by  hereditary 
mioeession. 

We  shall  conclude  this  chapter  with  notice  of  a  legis- 
lative provision  which  applies  alike  to  estates  in  remainder 
and  to  those  in  reversion.  Qln  order  to  assist  such  persons 
as  have  any  estate  in  remainder,  reversion,  or  expectancy 
after  the  death  of  others,  against  fraudulent  concealment 
of  their  deaths,  it  is  enacted  by  the  statute  6  Anne,  c.  18, 
that  all  persons  on  whose  lives  any  lands  or  tenements  are 
holden  shall  (upon  application  to  the  Court  of  Chancery 
and  order  made  thereupon)  once  in  every  year,  if  required, 
be  produced  to  the  court  or  its  commissioners ;  or,  upon 
neglect  or  refusal,  they  shall  be  taken  to  be  actually  dead, 
and  the  person  entitled  to  such  expectant  estate  may  enter 
upon  and  hold  the  lands  and  tenements  till  the  party  shall 
appear  to  be  living.]]    . 

(/  )  See  Fevue,  by  Butler,  83, 9th       Hargrave't Law  TncU ;  Reevw't  Eng. 
ed.    Argument  of  Mr.  Justice  Black-       Law,  vol.  iiu  p.  8. 
stooe  in  the  case  of  Perrin  v.  Stake,  in 
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CHAPTER  Vlll. 

OP    ESTATES    IN    SEVERALTY,    JOI NT-TEN AMCT,   CO- 
PABCENARY,    AND   COMMON. 


QWb  come  now  to  treat  of  estates,  with  iMpeet  to  tha 
number  and  connection  of  their  owners,  the  tenants  who 
oceupy  and  hold  them.  And,  considered  in  this  view, 
ailates  of  any  quantity  or  length  of  doration,  and  whether 
thay  be  in  actual  poeaesaon  or  expectancy,  may  be  held 
IB  lour  different  ways;  ia  tereralty,  in  joint  tenancy,  in 
oopareenary.  and  in 


1.  Ue  that  iiokb  lands  or  tiiMnianhi  in  antnlty,  or  is 
■ola  tenant  thano^  ia  ke  thai  holds  then  in  his  own  right 
only,  without  any  other  peiemi  being  joined  or  connected 
with  him  in  point  of  inSaeasi  dwing  his  estate  therein. 
This  is  the  most  conunon  and  usual  way  of  holding  an 
estate ;  and  therefore  we  may  make  the  same  obsenrariona 
bersy  that  wa  did  i^x>n  eatatea  in  poaaaaiion,  ae  oontr»<> 
diatinguiahed  from  thoae  in  expectancy,  in  the  preceding 
chapter :  that  there  is  little  or  nothing  peculiar  to  be  re- 
mariud  concerning  it,  since  all  estates  are  supposed  to  be 
of  this  sort,  unless^  the  contrary  is  expressed ;  [[and  in 
laying  down  general  rules  and  doctrines,  we  usually  apply 
thiMn  to  such  estates  as  are  held  in  severalty.  We  shall 
therelbre  proceed  to  conaider  the  odier  three  species  of 
estate,  in  which  there  are  alwaya  a  plurality  of  tenanta.]] 

All  the  three  last  mentioned  species  of  estate  have  thia 
common  characteriatic,— that  the  tenants  hold  pro  mdiwito, 
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or  promiscuously  (a).  So  that  one  person  is  not  teiMd  or 
poM6Med  exclusively  of  one  acre,  and  another  person  of 
another,  (for  then  they  would  be  tenants  in  severalty,)  but 
the  interest  and  possession  of  each  extend  to  every  specific 
portion  of  the  whole  land  of  which  they  are  joint-tenants, 
coparceners,  or  tenants  in  common.  And  accordingly, 
though  only  one  of  them  should  happen  to  be  in  actual 
possession,  yet  his  possession  is  considered  for  many  pur- 
poses as  that  of  all  (b).  But  in  many  points  of  view  these 
different  species  of  estate  are  materially  distinguishable 
from  each  other  in  their  character  and  properties,  and  it 
will  be  necessary  therefore  to  consider  them  separately, 
and  in  succession. 

II.  An  estate  then  in  joint-tenancy  (c)  is  where  an  estate 
is  acquired  by  two  or  more  persons  in  the  same  land,  by 
the  same  title  (not  being  a  title  by  descent),  and  at  the 
same  period ;  and  without  any  limitation  by  words  im- 
porting that  they  are  to  take  in  distinct  shares.  Thus,  if 
lands  be  limited  to  A.  and  B.,  for  their  lives,  without 
more,  this  makes  them  joint  tenants  of  the  freehold  ;  if  to 
A.  and  B.  and  their  heirs,  this  makes  them  joint-tenants 
of  the  fee  {d).  QThe  estate  so  acquired  is  called  an  estate 
in  joint-tenancy  (e),  and  sometimes  an  estate  in  jointure, 
which  word,  as  well  as  the  other,  signifies  an  union  or 
conjunction  of  interest;  though  in  common  speech  the 
term  jointure  is  now  usually  con6ned  to  that  estate,  which 

(a)  Co.  Litt.  189  t,  190  b,  163  a.  benefit  of  any  per»on  or  pereoot  other 

(6)  Doe  f .  Taylor,  5  Barn.  &  Adol.  than  tht  perton  or  ptrtou$  mtilled  to 

583}  Ford  V.  Grey,  1  Salk.285i  Doe  tht  oth«r  *hart  or  thares,  sucb  poa- 

V.  Keen,7T. R.386i  Doer. Pearson,  letsioo  tbali  not  be  deemed  to  have 

6  East,  173.    But  now  by  the  Limita-  been  the  poMaanoo  of  »uch  last-men- 

lion  Act,  3fic  4  Will.  4,  c.  37.  t.  12,  if  tiooed  peiaoa  or  persons,  or  any  of 

one  or  more  of  several  persons  entitled  them. 

as  coparceners,  joint-teoanu,  or  te-  (c)  As  to  this  estate,  vide  Co.  Lilt. 

naots  in  common,  shall  have  been  in  180  a — 188  b. 

tbe  puasMsioD  of  the  entirety,  or  rooie  (d)  Lilt.  s.  277. 

than    his  undivided  share  or  shares,  («)  Ibid. 

for  kit  or  their  owm  benefit,  or  for  the 
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[[by  rirtue  of  the  statute  27  Hen.  VIII.  c.  10,  U  frequently 
Tested  in  the  huaband  and  wife  before  marriage,  as  a  fall 
■atiaiaction  and  bar  of  the  woman's  dower  (/).]] 

This  estate  has  seTeral  conditions  and  properties,  which 
reqoire  to  be  distinctly  pointed  out  before  a  just  concep- 
tion of  its  nature  can  be  attained. 

1 .  Anxmg  joint-tenants  there  is  a  unity  of  title  (^),  that 
is,  their  estate  Qmust  be  created  by  one  and  the  same  act, 
whether  leg;al  or  illegal,  as  by  one  and  the  same  grant,  or 
by  one  and  the  same  disseisin  (A).]]  2.  The  estate  of 
joint-tenants  vest*  in  them  at  one  and  the  $ame  period  (t). 
Thus,  (though  in  case  of  a  remainder  to  A.  and  B.  and 
their  heirs,  after  a  previous  life  estate,  they  take  in  joint- 
tenancy,  because  they  take  at  once  a  vested  remainder, 
yet)  if  an  estate  be  granted  to  J.  S.  for  life,  with  remain- 
der to  A.  and  the  eldest  son  of  B.  (he  having  no  son  at 
the  time),  and  their  heirs,  A.  does  not  take  in  joint- 
tenancy  v^ith  B.'s  eldest  son;  because  A.  takes  a  vested 
remainder  in  a  moiety  immediately  on  the  execution  of 
the  conveyance,  while  the  remainder  in  the  other  moiety 
does  not  vest  until  a  son  is  bom  to  B. ;  nor  at  all  if  J.  S. 
dies  first  If  a  son  is  bom  to  B.  in  J.  S.'s  lifetime,  still 
A.  had  up  to  that  period  no  joint  interest  with  him  ;  the 
tenancy  was  not  ab  initio  a  joint-tenancy,  and  not  being 
so  at  first,  cannot  become  so  afterwards.  3.  Among  joint 
tenants  there  is  also  a  similarittf  of  interest  as  regards  the 
quantity  of  estate.  QOne  joint  tenant  cannot  be  entitled  to 
one  period  of  duration  or  quantity  of  interest  in  lands,  and 
the  other  to  a  different ;  one  cannot  be  tenant  for  life,  and 
the  other  for  years ;  one  cannot  be  tensnt  in  fee,  and  the 
other  in  tail  (A).]]  On  the  other  hand,  however,  there  may 
be  joint-tenants  as  to  a  portion  of  the  fee,  with  a  several 


(y  )  Vide  Mp.  p.  SM.  (hi*  durtriM  to  nutes  raited  by  way 

(f )  S  BL  Com.  181.  of  KMor  <^«i»m(uu>  which  *k1«  post); 

(A)  LkL  u  S78.  wt  Fmim.  bj  Bvdti.  312.  Mi  td.  i 

(0<Bl.Co^181iC«.Ltu.l88t.  C*.  lin.  bjr  il«|.  188  a.  D.  IX 

Bt  wHIi  rwp<rt»lh>  ipplJMMli^yW  (k)  C«.  Utt.  188  a. 
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interatt  in  one  or  more  of  them  a«  to  the  retadne.  That 
if  land  be  granted  to  A.  end  B.  for  their  lives,  and  to  the 
heirs  of  A. ;  here  A.  and  B.  are  joint-tenanta  of  the  fre»> 
hold  during  their  respective  lives,  and  A.  has  a  several  in- 
heritance in  fee  simple ;  or  if  land  be  given  to  A.  and  B., 
and  the  heirs  of  the  body  of  A. ;  here  both  have  a  joint 
estate  for  life,  and  A.  hath  a  several  inheritance  in  tail  (/). 
4.  There  is  an  entirety  and  equality  of  interest  among  the 
tenants ;  for  while  they  continue  to  hold  together,  they 
are  not  considered  as  holding  in  distinct  shares,  but  each 
is  equally  entitled  to  the  whole.  And,  on  the  other  hand, 
though  the  entirety  ceases  for  the  purpose  of  alienation, 
every  co-tenant  being  entitled  (if  he  thinks  proper)  sepa- 
rately to  transfer  his  own  share,  yet  the  equality  remains ; 
for  each  is  capable  of  conveying  an  equal  share  with  the  rest. 
This  combination  of  entirety  of  interest  with  the  power 
of  transferring  in  equal  shares  is  expressed  by  the  antient 
law  maxim,  that  every  joint  tenant  is  seised  per  my  et  per 
tout  (m).    And  this  is  considered  as  an  essential  character- 

(1)  Liu.  (.  285.  BlukstoBc't  ex-  iog  of  tbia  exprenioo,  Uiat  each  baa 
preasioD  ia,  that  "  A.  haa  the  rtmain-  "  the  entire  poaaeaaion.aa  well  of  everj 
d»r  in  aevenltj"  io  ihcae  caaea.  but  parcel  as  of  the  whole,"  2  Bf.  Com. 
Linletoo  aaja,  "  one  hath  •  freabokl  182 ;  and  in  thia  he  follows  the  worda 
and  the  olhera  fee-aiinple  ;"  and  Lord  of  Littleton,  a.  288.  Ibe  ezprcaaion. 
Coke,  that  "  they  are  joiot-tenaots  for  however,  seems  more  properly  to  im- 
life,  and  the  fee-simple  or  estate  tail  poit  that  thej  are  all  joiDtly  seised  of 
ia  in  one  of  them ;"  and  though  he  the  whole,  with  a  right  to  tranafer  ia 
aflerwarda  apaaka  of  "  hiro  in  rtmaio-  equal  sliaies.  aa  txplaiiMd  in  the  t«xt. 
der,"  his  remarks  show  that  it  is  not  Accordingly,  in  commenting  on  the 
a  remainder  properly  so  called,  and  words  per  my  tt  per  tout.  Lord  Coke 
that  though  a  joint-tenancy  foi  life  (citing  Hracton)  remarks,  Et  sie  totum 
aobsisis  with  all  the  usual  iocidcDla,  tenH,  tt  nihil  tenet,  uiL  totum  evH' 
jet  the  estate  of  the  joiot-teuaol,  who  junetim  et  nihil  per  tt  lepamtim. 
has  the  fee,  is  for  many  purpoaea  "  A^d  albeit  they  ate  so  seiaed,  as  for 
(particularly  that  of  alienation.)  an  "  example,  where  there  be  two  joint- 
entire  inheritance,  not  broken  into  a  "  tenants  in  fee,  yet  to  divers  pur- 
particular  estate  and  ranaioder  tbeie*  "  poaes  Mcb  of  tbcin  iMth  but  a  right 
on  ;  *ide  Co.  IJii.  184  b,  aod  oate  2  "  to  a  moiety,  aa  to  •nieofl',  give,  or 
by  llarg. ;  et  vide  Wiacot'a  caae,  2  "  demise,  or  to  forfeit,"  &c. ;  Co.  Litt. 
Rep.  60  b.  186  a. 

(m)  BUckatoMgivca,aatke  iDMD' 
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»tic  of  » joint  atUte  ;  and  therefore  if  an  estate  in  fee  be 
grr«o  to  a  nuin  and  his  wife,  they  are  not  properly  joint- 
taaaoti,  but  are  said  to  be  tenants  by  entireties;  Qfor 
kwband  and  wife  being  cooaiderad  as  one  person  in  law, 
they  cannot  take  the  estate  by  moieties,  but  both  are 
leiiBd  of  the  entirety,  per  tcmt  ei  mm  per  my  ;  the  conse- 
quence of  which  ii,  Uuit  neither  the  hosband  nor  the  wife 
can  dispose  of  any  part  withoot  the  assent  of  the  other, 
but  the  whole  orast  remain  to  the  sorriTor  (a).]]  And  so 
if  a  joint  estate  in  land  be  conTcyed  to  a  husband  and 
wife,  and  to  a  third  person,  the  husband  and  wife  take  a 
moiety,  and  the  third  person  the  other  moiety,  in  the 
same  manner  as  if  the  grant  had  been  to  only  two  per- 
sons (o). 

Fi  •  ty  of  interests  in  each  of  the  co-tenants 

result  remarkable  incident  or  consequence  of  a 

joint  estate,  m.  that  it  is  subject  to  iwrvivorthip.  For 
Z    '        v\o  or  more  peraons  are  seised  of  a  joint  estate 

c;   itance,  for  tiiea*  own  lives,  or  pm-  outer  vie,  or 

are  jointly  possessed  of  any  chattel  interest,  the  entire 
tenancy,  upon  the  decease  of  any  of  them,  remains  to  the 
sorrirors,  and  at  length  to  the  last  survivor  ;  and  he  shall 
be  entitled  to  the  whole  estate,  whatever  it  be,  whether, 
an  inheritance  or  a  common  freehold  only,  or  even  a  leas 
estate  (p).  This  is  the  natural  and  regular  conseqaenoa 
of  the  union  and  entirety  of  their  interest.]]  One  has  no4^ 
a  distinct  moiety  from  the  other,  but  while  the  jomt- 
tenancy  continues  Qcach  of  two  joint-tenants  has  a  con- 
current interaat  in  the  whole ;  and  therefera,  on  the  death 
of  his  compaaioo,  the  sole  interest  in  the  whole  remains 
to  the  SMffirw.     For  the  iatarest  which  the  sonrivor  ori- 

(•)  Utt.  ».  M6  i  C«.  Utt.  1ST  k :  («)Uu.t.t91.    B«tif«fnalM 

UfO.  Abr.  i.  fl  im  wUm,  8  ;  BMk  t.  mJi»  U  a  liMbaarfaad  ariii.  t>pf««lj 

Amiiem,  9  Vwik  IWt    Pmmitf  ».  I*  M4  m  immm  ta  cammm,  ih^ 

K»tian,tLt^.99,Gmmlty'»cmm,B  Md  MMitf^ly  i  C«.  Lilt.  I«7  k^ 

iUf.71  b  i  ilMMMM'*  CM*,  9  lUp.  (f)  Litt.  •.  MO.  Ml. 
138.  Dm  ».  Panan.  ft  T.  R.  OM ;  I 
•.  191. 
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[^[inally  hftd  is  clearly  not  divested  by  the  death  of  his 
companion ;  and  no  other  person  can  now  claim  to  have 
a  join/  estate  with  him,  for  no  one  can  now  have  an  in- 
terest in  the  whole,  accruing  by  the  same  title,  and  taking 
effect  at  the  same  time  with  his  own ;  neither  can  any  one 
claim  a  separate  interest  in  any  part  of  the  tenements,  for 
that  would  be  to  deprive  the  survivor  of  the  right  which 
he  has  in  all  and  every  part.  As,  therefore,  the  survivor's 
original  interest  in  the  whole  still  remains,  and  as  no  one 
can  now  be  admitted,  either  jointly  or  severally,  to  any 
share  with  him  therein,  it  follows  that  his  own  interest 
must  now  be  entire  and  several,  and  that  he  shall  alone 
be  entitled  to  the  whole  estate  (whatever  it  be)  that  was 
created  by  the  original  grant. 

This  right  of  survivorship  is  called  by  our  anticnt  au- 
thors iff)  the  jus  accrescendi,  because  the  right,  upon  the 
death  of  one  joint-tenant,  accumulates  and  increases  to 
the  survivors;  or,  as  they  themselves  express  it, ''par* 
"  ilia  communis  accrescit  superstitibus,  de  persona  in  per- 
"  sonam,  usque  ad  ultimam  superstitem."'^  And  the  rule  is 
that  Jus  accrescendi  praferiur  oneribus  (r) ;  so  that  no 
dower  or  curtesy  can  be  claimed  out  of  a  joint  estate. 
Indeed  even  where  one  of  the  joint-tenants  alienes  his 
share  (which  discharges  it  from  any  claim  of  his  co-tenant 
in  respect  of  survivorship),  yet  his  wife  shall  not  be  enti- 
tled to  her  dower  («) ;  the  reason  of  which  seems  to  be, 
that  the  land  never  was  in  his  seisin,  except  as  subject  to 
the  paramount  claim  of  the  survivor;  and  therefore  there 
was  no  seisin  out  of  which  the  dower  can  arise. 

The  remaining  subject  for  our  consideration  is,  how  an 
estate  in  joint-tenancy  may  be  dissolved  or  destroyed. 
And  this  may  be  done: — 1.  By  partition.  Thus,  if  two 
joint-tenants  agree  to  part  their  lands,  and  hold  them  in 
severalty,  they  are  no  longer  joint-tenants,  for  they  no 


(f )  BnctOD.  I.  4,  tr.  3,  c  9,  t.  3 ;  (r)  Co.  LUt.  185  i. 

FleU,  1. 3,  c.  4,  a.  2.  {$)  Ibid.  31  b,  uxi  note  4,  by  Haig. 
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longer  hold  proaMCoootly.  And  it  follows  that  the  right 
of  sunrtrorahip  also,  is  by  such  separation  destroyed  (<). 
QBy  common  law  all  the  joint-tenants  might  agree  to 
make  partition  of  the  lands,  but  one  of  them  could  not 
compel  the  other  so  to  do  (a);  for,  this  being  an  estate 
originally  created  by  the  act  and  agreement  of  the  partiea, 
the  law  would  not  permit  any  one  or  more  of  them  to 
dailfuy  the  united  poaseasion  without  a  similar  universal 
eonaent.  But]]  afterwards,  Qby  the  statutes  31  Hen.  VIII. 
e.  1,  and  32  Hen.  VIII.  c.  32,  joint-tenants,  either  of  in- 
heritances or  other  less  estates,]]  were  [[compellable  by 
writ  of  partition  to  divide  their  lands  (x),]]  and  though 
this  (together  with  other  antient  forms  of  action)  has  been 
recently  abolished  (y),  one  joint-tenant  is  still  entitled  to 
file  his  bill  in  equity  against  the  other  for  a  partition ; 
ft  course  of  proceeding  to  which  it  had  been  long  usual 
to  resort,  and  which  in  practice  had  quite  superseded  the 
•Btient  writ(z).  2.  The  jointure  may  be  destroyed  by 
•Kenation  without  partition.  QAs  if  one  joint-tenant 
ftUenes  and  conveys  his  estate  to  a  third  person :  here  the 
joint  toiancy  is  severed,  and  turned  into  tenancy  in  com- 
mon (o);  for  the  grantee  and  the  remaining  joint-tenant 
hold  by  different  titles  (one  derived  from  the  original,  the 
other  from  the  snbseqiienty  grantor) ;  thooj^,  till  partition 
made,  the  ondividad  tenancy  contmoes.]]  And  so  if  one 
of  two  joint-tenants  releases  his  share  to  the  other  (6), 
the  joint  tenancy  is  dissolved,  and  tamed  to  an  estate 
in  severalty.  QBot  a  devise  of  one's  share  by  will  is  no 
severance  of  the  jointure,]]  and  jm*  aeeruemdi  prafertur 


(I)  C«.  Liti.  looi,  19)  •.  (y)  Bya^K  4  WUI.  4.  c  S7.  a. SS. 

(»)  Litt.  •.  390.  <■)  VUiC«.LiU.byHw|.  ISBa. 

(«)  Bj  MMM  ttt9  Will.  a.  c  B.  (1);  1  Poab.  Tr.  Eq.  18. 

31.  M  «Mi«  Mllw4  af  ewfTiaf  ••  («)  Lilt.  t.  392. 

A«  fwriillm  —  «  wtt  ol  yinMii  (*)  Vids  Afwy  ».  Ck«ljs.  3  Ad. 

«kn  ««  «Md  M  ilM  ■  Imt.  ai  SL  7A. 
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mltimse  voluntati  (c) :  Qfor  no  teetement  takes  effect  till 
after  the  death  of  the  testator,  and  by  such  death  the  right 
of  the  sunrivor  (which  accnied  at  the  origiDal  creation  of 
the  estate,  and  has  therefore  a  priority  to  the  other  (</) ) 
is  already  Tested  («).]]  3.  The  jointure  may  also  be  de- 
stroyed by  an  accession  of  interest.  Thus,  [[if  there  be 
two  joint-tenants  for  Ufe,  and  the  inheritance  is  purchased 
by  or  descends  upon  either,  it  is  a  severance  of  the  join- 
ture  (/),]]  for  it  renders  their  interests  dissimilar  as  re- 
gards the  quantity  of  estate ;  Qthough,  if  an  estate  is 
originally  limited  to  two  for  life,  and  after  to  the  heirs  of 
one  of  them,  the  freehold  shall  remain  in  jointure,  without 
merging  in  the  inheritance ;  because,  being  created  by  one 
and  the  same  conveyance,  they  are  not  separate  estates 
(which  is  requisite  in  order  to  a  merger),  but  branches  of 
one  entire  estate  (g).  And,  whenever  or  by  whatever  means 
the  jointure  ceases  or  is  severed,  the  right  of  survivorship 
or  Jus  accretcendi  the  same  instant  ceases  with  it(/i)*  Yet, 
if  one  of  three  joint-tenants  alienes  his  share,  the  two  re- 
maining tenants  still  hold  their  parts  by  joint-tenancy  and 
survivorship  (t) ;  and  if  one  of  three  joint-tenants  releases 
his  share  to  one  of  his  companions,  though  the  joint- 
tenancy  is  destroyed  with  regard  to  that  part,  yet  the  two 
remaining  parts  are  still  held  in  jointure  (A). 

In  general  it  is  advantageous  for  tlie  joiiiL-Lciuuii.->  lo 
dissolve  the  jointure;  since  thereby  the  right  of  survivor- 
ship is  taken  away,  and  each  may  transmit  his  own  part 
to  his  own  heirs.  Sometimes,  however,  it  is  disadvan- 
tageous to  dissolve  the  joint-estate :  as  if  there  be  joint- 

(e)  Co.  Litt  165  b      And  even  («)  Wiscot't  case.  2  Rep.  60 ;  Co. 

•Wm  Ibe  joiat  tanuil  w  devising  tur-  Litt.  182  b. 

«i««ihueaapHUM,th«d«viMiavoid.  (h)  Nihil  <U  rt  aecreaeit   n,  qui 

Swift  V.  Roberts,  3  Burr.  1488 ;  Ambl.  tuhii  in  rt  quandojiu  aeerttemrtt  habtt. 

617.  Co.  Litt.  188  a. 

id)  Ibid.  (0  Litu  s.  294. 

(«)  Litt.  s.  287 i  3  Burr.  1488.  (k)  Ibid.  t.  304. 

(/)  Cro.  EUi,  470. 
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[[tenants  for  life,  and  tb«y  make  partition,  this  diaaobiea 
the  jointure ;  and  though  before  thay  each  of  them  had 
an  estate  in  the  whole  for  their  own  liraa  and  the  life  of 
their  oonpaMDO,  now  they  hare  an  estate  in  a  moiety  only 
for  their  own  hvee  merely;  and,  on  the  death  of  either, 
the  refersioaer  ehall  enter  on  faia  moiety  (/). 

III.  An  estate  held  in  coparemutry {m)  is  where  bnds 
of  inheritance  deeoend  from  the  ancestor  to  two  or  more 
peivoBS.  It  arises  either  by  common  bw  or  particular 
custom.  By  common  law :  as  where  a  perMm  seised  in 
fee  simple  or  in  fee  tail  dies,  and  his  next  heirs  are  two 
or  more  females,  his  daughters,  sisters,  aunts,  cousins,  or 
their  representatives ;  in  this  case  they  shall  all  inherit,  as 
wfll  be  more  fully  shown,  when  we  treat  of  descents  here- 
after; and  these  co-heirs  are  then  called  coparceners,  or 
for  brerity,  parcener$  only  (n)  Q  though  in  some  points  of 
view  the  law  considers  them  as  together  making  only  one 
heir(e).  QParaenera  by  partioolar  costom  are  where  lands 
descend,  as  in  gavelkind,  to  all  the  males  in  equal  degree^ 
as  SOBS,  brothen,  ancles,  kc  (py^ 

An  estate  in  coparcenary  resembles,  in  some  respects, 
that  in  joint-tenancy,  there  being  the  same  unity  of  title 
and  similarity  of  interest     But  in  the  foU  K^pects 

they  materially  differ:—!.  Parceners  alwii}  »  by  de- 

mmttf  whereas  joint-teMBts  always  claim  by  tke  act  of 
p&rtiea.    [T  if  two  sisters  purchan  Imds,  to  hoU 

to  them  and  ira,  they  are  not  parceneta,  bnt  joial* 

fteaMrtB(^);  '    Mce  it  likewise  follows,  Uiat  no  laads 

can  be  held  in  oopareenary  but  estates  of  inheritance, 
which  are  of  a  descendible  nature;  whereas  not  only 
in  fee  and  in  tail,  but  for  life  or  years,  asay  be 


(I)  1  Jmm.  66;  Co.  Lin.  191  a.  (•)  Co.  Lht.  183  b.  164  a ;  Vis. 

(•)  A*  I*  ikk  wista.  *U«  C«.  lin.  Ab.  ParcMm  (Q). 

ia»— 180a.  (f)  Liu. ft. 888. 

(■)  Liu.  1.841.818.  («)  IbU.  a.  884. 
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[[held  in  joint-tenancy.]]  2.  There  is  no  entirety  of  inte- 
rest among  coparcenen.  They  are  properly  entitled  each 
to  a  distinct  share  (r) ;  and  of  course  there  is  no  jus  ac- 
enteemdi  or  sairivorship  between  them;  for  each  part 
deaoends  sererally  to  their  respective  heirs,  though  the 
undivided  tenancy  continues.  And  as  long  as  the  lands 
continue  in  a  course  of  descent,  and  are  held  promis- 
cuously, so  long  are  the  tenants  therein,  whether  male 
or  female,  called  parceners.  3.  Though  the  interests  of 
coparceners  accrue  by  the  same  title,  yet  they  may  vest  at 
different  periods.  [[For  if  a  man  hath  two  daughters,  to 
whom  his  estate  descends  in  coparcenary,  and  one  dies 
before  the  other,  the  surviving  daughter  and  the  heir  of 
the  other,  or  when  both  are  dead,  their  two  heirs  are  still 
parceners  («) ;  the  estates  vesting  in  each  of  them  at  dif- 
ferent times,  though  it  be  the  same  quantity  of  interest, 
and  held  by  the  same  title.]]  4.  And  lastly,  though  per- 
sons related  in  equal  degree  to  the  ancestor  are  entitled 
in  equal  shares,  yet  as  their  heirs  will  represent  them,  or 
stand  in  their  place,  there  is  no  necessary  equality  of  in- 
terest among  parceners.  Thus,  if  a  man  die  leaving  four 
grand-daughters,  three  of  them  the  issue  of  an  elder 
daughter,  and  one  of  a  younger,  all  four  shall  inherit ;  but 
the  daughter  of  the  younger  shall  take  as  much  as  all  the 
other  three  (0- 

With  respect  to  an  estate  in  coparcenary,  the  following 
rule  deserves  notice :  Qthat  if  one  of  the  daughters  has 
had  an  estate  given  with  her  in  frankmarriage  by  her  an- 
cestor (which  we  may  remember  was  a  species  of  estates 
tail,  freely  given  by  a  relation  for  advancement  of  his 
kinswoman  in  marriage  («)  ),  in  this  case,  if  lands  descend 
from  the  same  ancestor,  to  her  and  her  sisters  in  fee  simple, 
she  or  her  heirs  shall  have  no  share  of  them,  unless  they 


(r)  Co.  Liu.  163,  164.  (i)  Ibid.  164  b. 

(i)  Ibid.  164,  174.  (u)  Vide  tup.  p.  232. 
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QwiU  agree  to  divide  the  lands  so  gi?en  in  frankmarriage 
in  equal  proportion  with  the  rest  of  the  lands  descend^ 
ing  (jf).  This  mode  of  division  was  known  in  the  law  of 
the  Lombards  (z),  which  directs  the  woman  so  preferred 
in  marriage,  and  claiming  her  share  of  the  inheritance, 
wdiUrt  in  confksum  cum  iororibus,  quantum  pater  autf rater 
ei  dederitf  quando  ambulaverit  ad  maritum.  With  us  it  is 
denominated  bringing  those  lands  into  hotchpot  (a) ;  which 
term  aball  be  explained  in  the  very  words  of  Littleton  (6) : 
"  It  aeemeth  that  this  word,  hotchpot ,  is  in  English  a  pud- 
"  ding ;  for  in  a  pudding  is  not  commonly  put  one  thing 
"  alone,  but  one  thing  with  other  things  together."  By 
this  housewifely  metaphor  our  ancestors  meant  to  inform 
us  (c),  that  the  lands,  both  those  given  in  frankmarriage 
and  those  descending  in  fee  simple,  should  be  mixed  and 
blended  together,  and  then  divided  in  equal  portions  among 
all  the  daoghters.  But  this  was  left  to  the  choice  of  the 
donee  in  frankmarriage ;  and  if  she  did  not  choose  to  put 
her  lands  into  hotchpot,  she  was  presumed  to  be  suffi- 
ciently provided  for,  and  the  rest  of  the  inheritance  was 
divided  among  her  other  sisters.  The  law  of  hotchpot  took 
place  then  only,  when  the  other  lands  descending  from 
the  ancestor  were  fee  simple ;  for  if  they  descended  in  tail, 
tho  donee  in  frankmarriage  was  entitled  to  her  share, 
witiiout  bringing  her  lands  so  given  into  hotchpot (</). 
And  the  reason  is,  because  lands  descending  in  fee  simple 
are  distributed  by  the  policy  of  the  law,  for  the  maintenance 
of  all  the  dangbters ;  and,  if  one  has  a  soflBdent  provision 
out  of  the  same  inheritance,  equal  to  the  rest,  it  is  not 
reasonable  that  she  should  have  more ;  but  lands  descend- 
ing  in  tail  are  not  distributed  by  the  operation  of  the  law, 
but  by  the  designation  of  the  giver,  per  formam  doni ;  it 
mattns  not,  therelbre,  bow  unequal  this  distribution  may 


(y)  BftMM.  L  t.  c  94  i  Lin.  •.  (ft)  8.  t67. 

Ml*S7a.  (OUtt.t.MI 

(•)  L.  3.  L  U,  e.  IS.  (^  IlNd.  374. 

VOL.  I 
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[[be.  Also  no  lands  but  such  as  are  given  in  frank  mar- 
riage shall  be  brought  into  hotchpot ;  for  no  others  are 
looked  upon  in  law,  as  given  for  the  adviiDCeinent  of  the 
woman,  or  by  way  of  marriage-portion  (e).  And  therefore, 
as  gifts  in  frankmarriage  are  fallen  into  disuse,  the  law  of 
hotchpot]]  would  hardly  have  been  worth  notice,  [[had  not 
this  method  of  division  been  revived  and  copied  by  the 
statute  for  distribution  of  personal  estates,  *which  we  shall 
hereafter  consider  at  large.]] 

The  modes  of  dissolving  an  estate  in  coparcenary  are  as 
follows:  1.  By  partition  (/).  QParceners  are  so  called, 
saith  Littleton  (<7),  because  they  may  be  constrained  to 
make  partition ;  and  he  mentions  many  methods  of  mak- 
ing it  (A),  four  of  which  are  by  consent,  and  one  by  cora> 
pulsion.  The  first  is,  where  they  agree  to  divide  the  lands 
into  equal  parts  in  severalty,  and  that  each  shall  have 
such  a  determinate  part.  The  second  is,  when  they  agree 
to  choose  some  friend  to  make  partition  for  them,  and 
then  the  sisters  shall  choose  each  of  them  her  part  accord- 
ing to  seniority  of  age,  or  otherwise,  as  shall  be  agreed. 
The  privilege  of  seniority  is  in  this  case  personal ;  for  if 
the  eldest  sister  be  dead,  her  issue  shall  not  choose  first, 
but  the  next  sister.  But,  if  an  advowson  descend  in  co- 
parcenary, and  the  sisters  cannot  agree  in  the  presenta- 
tion, the  eldest  and  her  issue,  nay,  her  husband,  or  her 
assigns,  shall  present  alone,  before  the  younger  (i).  And 
the  reason  given  is,  that  the  former  privilege,  of  priority 
in  choice  upon  a  division,  arises  from  an  act  of  her  own, 
the  agreement  to  make  partition,  and  therefore  is  merely 
personal ;  the  latter,  of  presenting  to  the  living,  arises 
from  the  act  of  the  law,  and  is  annexed  not  only  to  her 
person,  but  to  her  estate  also.     A  third  method  of  parti- 

(«)  Lin.  t.  275.  (h)  S.  243  to  264. 

(/)  Though  (he  partitioo  diuoI*et  (i)  Co.  Litt.  166  b  j  and  ie«  note 

the  coparceoary.  the  parceners  are  still  (2)  by  Harg.  Walker's  caae,  3  B«p. 

in  by  detctnt.  Doe  v.  I)iioo,  6  Ad.  &  32  -,  Buller  r.  Bishop  of  Exelar,  1  Ves. 

£1.  834.  sen.  340. 

(f )  S.  241. 
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[[tion  is,  where  the  eldest  divides,  and  then  she  shall 
choose  last ;  for  the  rule  of  law  is,  atjus  est  divUio,  cdte- 
rim*  i$i  eleetio.  The  fourth  method  is,  where  the  sisters 
agree  to  cast  lots  for  their  shares.  And  these  are  the  me- 
thods by  consent.  That  by  compulsion]]  was,  where  one 
or  more  sued  out  a  writ  of  partition  against  the  others, 
wbereopon  the  sheriff  went  to  the  lands,  and  made  parti- 
tion thereof  by  the  verdict  of  a  jury,  and  assigned  to  each 
of  the  parceners  her  part  in  severalty.  This  writ,  how- 
ever, being  now  abolished,  partition  can  at  present  be 
compelled  only  by  bill  in  equity.  [[But  there  are  some 
things  which  are  in  their  nature  impartible.  The  man- 
sion-house,]] for  example,  and  certain  hereditaments  of 
an  incorporeal  kind  Qshall  not  be  divided ;  but  the  eldest 
sister,  if  she  pleases,  shall  have  them,  and  make  the  others 
a  reasonable  satisfaction  in  other  parts  of  the  inheritance  ; 
or  if  that  cannot  be,  then  they  shall  have  the  profits  of  the 
thing  by  turns,  in  the  same  manner  as  they  take  the  ad- 
vowson  (A).]] 

Besides  the  method  of  partition,  the  estate  in  coparce- 
nary, like  that  in  joint-tenancy,  may  be  dissolved,  2ndly, 
by  the  alienation  of  one  of  the  parties,  which  destroys  the 
unity  of  title  ;  or,  3dly,  by  the  whole  at  last  descending  to 
and  vesting  in  one  single  person,  which  brings  it  to  an 
estate  in  severalty  (/). 

IV.  A  tenancy  in  common  b  where  two  or  more  hold 
the  same  land,  with  interests  accruing  under  different 
titles ;  or  accruing  under  the  same  title,  but  ut  diflcrcnt 
periods;  or  conferred  by  words  of  limitation  importing 
that  the  grantees  are  to  take  in  distinct  shares  (si). 

In  this  tenancy  there  b  not  necessarily  any  umitjf  of 
title  ;  for  one  may  hold  by  descent  and  the  other  by  pur- 
chase, or  the  one  by  purchase  from  A.  and  the  other  by 


(A)  C*.  Uu.  164  k,  166  ».  (■)  As  to 

(OS  Bl.  Cm.  IBI  i  Dm  •.  DiiM.      Co.  Liu.  !••  b-Wl  a. 
6  A4.  *  n.  830. 

t2 
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purchase  from  B. ;  nor  any  unity  in  the  time  of  veitinp, 
for  the  one's  estate  may  have  vested  fifty  years  ago,  and 
the  other's  but  yesterday ;  nor  any  necessary  similarity  or 
equality  of  interest,  for  one  tenant  in  common  may  hold 
in  fee-simple,  and  the  other  in  tail  or  for  life ;  one  may  be 
entitled  to  two-thirds,  and  the  other  to  one-third.  Nor  is 
there  any  entirety  of  interest,  for  each  is  seised  or  pos- 
sessed of  a  distinct  though  undivided  share ;  from  which 
also  it  follows  that  there  is  no  survivorship  (n).  The 
union  consists  only  in  this,  that  they  hold  the  same  land 
promiscuously. 

[Tenancy  in  common  may  be  created,  either  by  the 
destruction  of  the  two  other  estates,  in  joint-tenancy  and 
coparcenary,  or  by  special  limitation  in  a  deed.]]  By  the 
destruction  of  the  two  other  estates,  is  here  meant  such 
destruction  as  does  not  bring  them  into  estates  in  seve- 
ralty, but  puts  an  end  only  to  the  jointure  or  coparcenary  : 
[[as,  if  one  of  two  joint-tenants  in  fee  alienes  his  estate  for 
the  life  of  the  alienee,  the  alienee  and  the  other  joint- 
tenant  are  tenants  in  common  ;  for  they  now  have  several 
titles,  the  other  joint-tenant  by  the  original  grant,  the 
alienee  by  the  new  alienation  (o) ;  and  they  also  have]] 
dissimilar  [[interests,  the  former  joint-tenant  in  fee-simple, 
the  alienee  for  his  own  life  only.  So,  if  one  joint-tenant 
gives  his  part  to  A.  in  tail,  and  the  other  gives  his  to  B.  in 
tail,  the  donees  are  tenants  in  common,  as  holding  by 
different  titles,  and  conveyances  ( />).  If  one  of  two  par- 
ceners alienes,  the  alienee  and  the  remaining  parcener  are 
tenants  in  common  (q) ;  because  they  hold  by  different 
titles,  the  parcener  by  descent,  the  alienee  by  purchase. 
So  likewise,  if  there  be  a  grant  to  two  men,  or  two 
toomenf  and  the  heirs  of  their  bodies,  here  the  grantees 

(m)  It  seems,  however,   that  land  Doe  v.  Abey,  1  Mau.  Sc  Sel.  428. 

may  be  given  to  two  persons  iu  such  (0)  LitL  s.  292. 

■Mnoer  as  to  make  them  tenants  in  (p)  Ibid.  295. 

common  with  benefit  of  sarvivorsbip.  (f )  Ibid.  309. 
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Qsball  be  joint-temmU  of  the  life-estate,  but  they  shall 
hare  several  i  >  '  >  <-e8  (r) ;  because  they  cannot  possibly 

have  one  hen  r  two  bodies,  as  might  have  been  the 

case  had  the  limitation  been  to  a  mmm  oim/  •ooMan,  and  the 
heirs  of  their  bodies  begotten  («) :  and  in  this,  and  the  like 
cues,  their  issues  shall  be  tenants  in  common ;  because 
they  must  claim  by  different  titles,  one  as  heir  of  A.,  and 
the  other  as  heir  of  B. ;  and  those  too  not  titles  by  pur- 
chase, but  descent.  In  short,  whenever  an  estate  in  joint- 
tenancy  or  coparcenary  is  dissolved,  so  that  there  be  no 
partition  made,  but  the^  undivided  tenancy  [[continues,  it 
is  turned  into  a  tenancy  in  common. 

A  tenancy  in  common  may  also  be  created  by  express 
i]]  in  a  conveyance :  but  here  care  must  be  taken 
iw  ,,.-^.1  words  implying  that  the  grantees  are  to  take 
distinct,  though  undivided,  shares;  for  a  grant  without 
such  words  would  give  a  joint  estate.  And  it  is  laid  down 
in  our  books  that  Qthe  common  law  is  apt  in  its  construc- 
tions to  favour  joint-tenancy  rather  than  tenancy  in  com- 
mon (0 ;  because  the  divisible  servicesi  ssuing  from  land 
(as  rent,  kc.)  are  not  divided,  nor  the  entire  services  (as 
fealty)  multiplied  by  joint-tenancy,  as  they  must  necessa- 
rily be  upon  a  tenancy  in  common.^  Accordingly,  though 
Qland  given  to  two,  to  be  holden  the  one  moiety  to  one, 
and  the  other  moiety  to  the  other,  is  an  estate  in  com- 
mon (a);  and  if  one  grants  to  another  halfh'w  land,  the 
grantor  and  grantee  are  also  tenants  in  common  (x) ;  (be- 
cause, as  has  been  before  (y)  observed,  joint-tenants  do  not 
take  by  distinct  halves  or  moieties ;  and  by  such  grants 
the  division  and  severalty  of  the  estate  is  so  plainly 
exprened,  that  it  is  impossible  they  should  take  a  joint 
interest  in  the  whole  of  the  tenements ;)]]  yet  on  the  other 
hand,  Qan  estate  given  to  A.  and  B.,  equaU^  to  bt  iUtided 

(r)  Dw«.Onm.  IH.fcH.SU;  (a)  litt. «.  »•. 

«y««p.^3U.  («)  IbU.890. 

(0  LitL  ».  m.  (jr)  8m  p.314,  tltk 

(I)  PWlMt  r.  Wiff ,  S«lk.  W9. 
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[[between  them,  in  common  law  conveyances  hath  been 
said  to  he  a  joint-tenancy  (s),  for  it  implies  no  more  than 
the  law  has  annexed  to  that  estate,  viz.  divisibility  (a).]] 
Such  a  limitation  however  in  wills,  and  in  conveyances 
founded  on  the  Statute  of  Uses,  (of  which  we  shall  have 
occasion  to  treat  hereafter,)  is  certainly  a  tenancy  io  com- 
mon (&) ;  for  though  the  tendency  of  the  antient  law  was 
to  favour  a  joint-tenancy,  the  leaning  in  later  timet  has 
been  the  other  way  (c) ;  the  right  of  survivorship  being  often 
inconvenient  and  harsh  in  its  effect ;  and  therefore  in  wills 
and  the  other  conveyances  referred  to,  which  came  into  use 
in  comparatively  modern  times,  and  where  a  more  liberal 
construction  is  in  some  respects  allowed,  than  in  the  case 
of  a  common  law  conveyance,  a  tenancy  in  common  will 
be  created  by  words  which  might  operate  in  the  latter  case 
as  a  limitation  in  joint-tenancy. 

We  may  take  this  opportunity  of  remarking  that  when 
lands  are  given  to  two  or  more,  as  tenants  in  common,  it 
frequently  happens  that  a  particular  estate  is  limited  to 
each  of  the  grantees  in  his  share,  with  remainder  over  to 
the  other  or  others  of  them — as  if  a  man  give  lands  to  his 
two  children  as  tenants  in  common  in  tail,  and  direct  that 
upon  failure  of  the  issue  of  one  of  them  his  share  shall  go 
over  to  the  other  in  tail,  and  vice  versa.  Such  ulterior 
estates  as  these  are  called  cross  remainders,  because  each 
of  the  grantees  has  reciprocally  a  remainder  in  the  share 
of  the  other;  and  it  is  a  rule  respecting  them,  tliat  in  a 
deed  they  can  be  given  only  by  express  limitation,  and 
shall  never  be  implied  {d);  though  if  is  otherwise  with 
respect  to  wilU,  which  are  expounded  more  liberally,  with 
a  view  to  the  presumable  intent  of  the  donor ;  for  in  these. 


(t)  l£qa.Ca«.  Abr.291.  (<■)  Joliffe  o.  EmI. 3  Bro.  C. C. 26 ; 

(a)  ruber  t>.  Wigg,  1  P.  \Vm«.  17.  Fi.her  i-.  Wigg.  1  P.  \Vm».  14. 

(ft)  Raicliffe't  case.  3  Rep.  39  b ;  (d)  Cole  v.  Levingitoo,    1    Vent, 

i  VenU.  32 ;  1  Sand.  Us.  126 ;  Good-  224  ;  Doe  r    Woisley,  1  East,  416  i  I 

Utie  V.  Blokes.  1  Wils.  341  ;  vide  Co.  Sauod.  by  Wms.  186,  a.  (6). 
Liit.byHaig.  190  b,  d  (4). 
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croM  remaindere  may  be  raised  not  only  by  actual  limita- 
tion, but  by  any  expression  from  which  the  design  to  create 
them  can  reasonably  be  inferred  (e). 

A  tenancy  in  common  may  be  dissolved — 1.  By  par- 
tition ;  for  tenants  in  common,  like  joint  tenants,  were 
compellable  by  the  statutes  before  mentioned  (/*)  to  divide 
their  lands  by  writ  of  partition,  though  they  were  not 
liable  at  common  law  to  such  a  proceeding;  and  they 
may  be  still  driven  to  a  partition  by  means  of  a  suit  in 
equity.  [[2.  By  uniting  all  the  titles  and  interests  in  one 
tenant  by  purchase  or  otherwise,  which  brings  the  whole 
to  one  severalty.]] 

(«)  A  iMfMd  duquUitioo  on  the       tiile  Co.  Litt.  195  b,  n.(l),bj  Butler. 
Mtara  of  ciBM-ftm>indwi    will   be  (/)  Vide  tup.  p.  317. 

CMMd  is  1  PphL  Ect.  94.  1 16 ;  et 


(     328     ) 


CHAPTER  IX. 

OF  USES  AND  TRUSTS. 


The  modes  of  ownership  hitherto  considered  all  belong  to 
the  division  of  leyal  estates  to  which  our  attention  was  in 
the  first  instance  to  be  directed  (a);  and  we  may  also 
remark  of  them  that  they  constitute  the  primary  SLTid  proper 
forms  of  property  in  land,  having  been  known  in  this 
country  from  the  earliest  era  in  the  history  of  the  Anglo- 
Norman  jurisprudence,  while  all  others  are  of  considerably 
later  introduction.  But  it  is  now  time  to  take  some  notice 
of  those  of  the  equitable  kind,  which,  in  relation  to  the 
former,  are  not  only  of  posterior  but  derivative  origin,  and 
proportionally  more  complex  and  artificial  in  their  cha- 
racter; though  unmixed,  on  the  other  hand,  with  those 
principles  of  feudal  tenure  fundamentally  inherent,  as  we 
have  seen,  in  the  legal  or  common  law  estates. 

The  only  example  of  equitable  estate  to  which  we  have 
hitherto  had  occasion  to  refer,  is  that  which  resides  in  a 
person  who,  having  conveyed  his  land  by  way  of  mortgage, 
is  still  entitled  to  the  equity  of  redemption  (b).  But  other 
interests  of  a  various  and  somewhat  intricate  nature  remain 
to  be  examined,  which  are  embraced  under  the  general 
appellation  of  Uses  and  Trusts. 

Uses  and  trusts  were  in  their  origin  closely  united, 
but  not  identical  (c).     A  trust  was  the  confidence  reposed 

(a)  Vide  tup.  p.  217.  Pluoket  v.  Pentoo,  2  Aik.  290. 

(6 )  Ad  equity  of  redemptioo  it  taid  (c)  At  to  the  maaoer  of  the  introdnc- 

to  be  a  title  iu  e^uitti  »o6  oot  meiely  tioDofutet  iolo  our  law,  vide  Reeves's 

a  tnwt;  1  Saod.  I'se*.  203,  2d  eJ.;  Hul.  Eog.  Law,  vol.  3,  p.  364,  vol.4, 
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by  one  man  in  Another  when  he  invested  him  with  the 
nominal  ownenihip  of  property,  to  be  dealt  with  in  some 
particular  manner,  or  held  for  some  particular  person  or 
purpose  pointed  out.  If  the  trust  was  of  a  certain  descrip- 
tion, viz.,  to  hold  land  for  the  benefit  of  another  person, 
generally,  and  to  let  him  receive  the  profits,  the  sort  of 
interest  or  right  which  consequently  attached  to  the  latter 
person,  was  called  a  tise,  to  distinguish  it  from  the  nominal 
ownership  or  estate  of  the  trustee  (</). 

The  general  idea  of  a  use  or  trust  Qanswered  more  to  the 
fidei  eomwtuaum  than  the  usus  fructtu  of  the  civil  law  (e), 
which  latter  was  the  temporary  right  of  using  a  thing 
without  having  the  ultimate  property  or  full  dominion  of 
the  substance  (/) ;  but  the  Jidei  commissum  (which  usually 
was  created  by  will)  was  the  disposal  of  an  inheritance  to 
one  in  confidence  that  he  should  convey  it  or  dispose  of 
the  profits  at  the  will  of  another  C^).]]  The  right  of  the 
latter  was  originally  considered  in  the  Roman  law  as  jiu 
prtcarium  (A) — that  is,  one  for  which  the  remedy  was  only 
by  intreaty  or  request ;  but  by  subsequent  institution  it 


p.  S40,  616  i   Co.   Litt.  bjr   BuUer,  the  peneo  for  wboM  Iwoefil  it  wu  re- 

371  b,  B.(l)i  K«e*«,  obi  Mp.  vol.  poied.  ThuiitMMLidbjrl/LCb.  Baron 

4.  p  &30  ;  Bntkr,  abi  np.  290  b.  n.  Gilbert.  "  If  Um  oat  be  not  t  ibiag 

(I).  "  aaoeMdtotbelud.itwtllbeulMd 

(il)  Tbe  books  ere  ntber  vefue,  "  of  oie  wbat  it  is ;  to  wbieh  I  answer, 

•ad  ao(  always  eoneet  ia  tbcir  ac-  "  ibat  a  aae  w  tbe  equitable  right  to 

eo«M  of  tbe  origiael  ■eeaif  of  tbeae  "  have  tbe  profit  of  landa,  tbe  le|sl 

lerae.    BlecUlOM  aaja  tkal  "  Uaaa  "  eauie  whereof  ia  in  tbe  faoffae,  edj 

«  aad  ireeis  w«ra  in  their  erigiael  of  a  "  to  tbe  tmst  and  ceefideaoe  repoaed 

**  aelie  very  aiiilar,  or  tither  ■■■cliy  "in  bin."    Gilh.  Us.  ed.  by  8«|d. 

"  the  aeaeu"  SBI.C.3S7.  There  CM  174.    And  apie  Ld.  Bscoo  raaiarka, 

be  ae  deabl,  however,  tbel  there  ailbl  "  FereinMt,wWAulA«woy  !••  tut, 

be  "  treets'*  which  bvolved  m"  Maa."  "  it  b  eneedinly  ««ll  dvflaed  by  a 

b  the  proper  me— iaf  of  that  tana.  "eivtKaaof|feetaaderaUadiof.Fi^ 

Tbas  Lotd   Beeoa  eapraaiy  diatia*  -  mttHi£mii0t0mtii«mtU  mmimtml  im- 

fBMbes  a  "  aae"  froa  a  "  special,"  or  "  tmHtmmm  mUtrimt."  Bac  Road.  Ua. 

"  trsa«lory  trasl."— Bac  Read.  Ih.  («)  Gilb.  Utea,  by  Sagd.  S.  (a.) 

Ageia  it  ia  elaar  that  a  "  tnisl"  wae  (/)rr.7.  LI. 

lelirable  rather  la  <he  pereea  b  whoai  (g )  faal.  S,  t.  39.  ».  i .  i 

the  ceaideaw  wae  MfMad,  "  aae"  to  (k)  I  Craise.  Dig.  384. 
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acquired  a  different  character  (i) ;  it  became  jus  fidueio' 
fimmf  and  entitled  to  a  remedy  from  a  court  of  justice,  and 
it  was  the  business  of  a  particular  niagititratc,  the  prater 
Jidei  eommissariuSf  to  enforce  the  observance  of  these  con- 
fidences (A). 

[This  notion  of  a  use  was  transplanted  into  England 
from  the  civil  law  about  the  close  of  the  reign  of  Edward 
III.  (/),  by  means  of  the  foreign  ecclesiastics,  who  intro- 
duced it  to  evade  the  Statutes  of  Mortmain.]]  To  explain 
this,  we  must  remark,  that  the  religious  houses  to  which 
they  belonged  fell  under  the  legal  description  of  corpora- 
tionSf  a  species  of  social  institution  on  which  we  shall  have 
occasion  to  dilate  hereafter,  and  of  which  at  present  we 
shall  only  say,  that  they  consist  either  of  collective  bodies 
of  men,  or  of  single  individuals  (the  first  called  corpora- 
tions aggregate,  the  second,  corporations  sole),  to  whom 
the  law  allows  an  artificial,  distinct  from  their  natural, 
personality;  and  who  possess,  as  persons  corporate,  the 
character  of  perpetuity ;  their  existence  being  constantly 
maintained  by  the  succession  of  new  individuals  in  the 
place  of  those  who  die  or  are  removed.  The  lands  belong- 
ing to  such  bodies  were  consequently  said  to  be  in  mortua 
manu,  or  in  mortmain,  because  they  produced  no  advantage 
to  the  feudal  lord  by  way  of  escheat  or  otherwise  (m) ;  and 
therefore,  by  the  policy  of  the  antient  law,  corporations 
were  prohibited  from  the  purchase  of  land,  unless  a  licence 
in  mortmain  (as  it  was  called)  was  obtained  for  the  pur- 
pose. This  principle  was  enforced  by  a  variety  of  statutes, 
called  the  Statutes  of  Mortmain,  which  the  clergy  of  the 
day  were  constantly  exerting  their  ingenuity  to  evade. 
One  of  their  expedients  was  to  obtain  grants  of  land,  [[not 
to  their  religious  houses  directly,  but  to  some  person  to 
hold  to  the  use  of  the  religious  houses.]]  A  gifl  of  this 
kind  conferred  no  estate  or  interest  whatever,  in  contem- 
plation of  law,  on  those  whose  benefit  was  designed,  for  the 

(i)  1  Cruue.  Dig.  395.  (i)  Saod.  t'&es,  p.  17.  2d  «d. 

(<()  Inst.  2,  tiu  23.  •.  1.  (m)  Co.  LiU.  2  b. 
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principle  of  the  feudal  tenure  wus  to  look  no  farther  than 
lo  the  actual  and  oatensible  tenant,  and  to  consider  him 
alone  at  the  proprietor  (a).  The  use,  therefore,  declared 
upon  such  a  gift,  being  in  the  view  of  the  ordinary  courts  of 
justice  a  noH-rntitj/,  escaped  the  operation  of  the  Statutes 
of  Mortmain.  On  the  other  hand,  however,  it  did  not 
remain  without  protection  ;  for  the  clerical  chancellors  of 
those  days  maintained  the  doctrine  that  such  gifts,  though 
not  effectual  in  the  ordinary  courts  of  law,  were  binding 
in  oonscieoce,  and  ought,  like  the  Jidei  commista  of  the 
Romans,  to  be  enforced.  And  as  these  were  subjected 
by  the  imperial  institutions  to  the  jurisdiction  of  a  parti- 
cular magistrate,  the  prtetor,  so  the  chancellor  claimed 
the  right  of  compelling  the  performance  of  the  trusts  in 
question  in  their  Court  of  Chancery,  where  justice  was 
administered  upon  the  principle  of  eijuiti/  (o),  in  contra- 
distinction to  the  common  law  of  the  realm. 

Aa  regards  the  corporate  bodies  or  religious  houses 
themselves,  indeed,  this  evasive  contrivance  of  uses  proved 
to  be  of  little  avail,  being  [[crushed  in  its  infancy  by  statute 
15  Ric.  11.  c.  5,)]  which  enacted  that  for  the  future,  uses 
should  be  subject  to  the  Statutes  of  Mortmain,  and  forfeit- 
able like  the  lands  themselves,  unless  the  licence  of  the 
crown  were  duly  obtained.  Yet  the  idea  being  once  in- 
troduced, was  afterwards  applied  to  purposes  not  con- 
lenplated  by  its  inventors,  and  took  root  in  our  system  of 
jurisprudence;  being  chiefly  recominended  by  two  consi- 
deratkms — first,  that  usee  were,  aa  to  the  manner  of  their 
creation  and  transfer,  and  the  modifications  of  interest  to 
wh;  might  be  subject,  free  fvtMn  the  restrictive  rules 

whiv ..  »,.,.^iod  to  the  common  law  estates;  secondly,  that 
they  were  not,  in  general,  liable,  like  these  estates,  to  forfei- 
ture (p),  and  originally  not  even  to  forfeiture  for  treason  (g); 

(•)  ICraMT.  Dig.  402.  p)VMaMip.lM. 

(•)  Vida  Mp.  p^79»  3  U.  i»»..  ^,)  Vide  39  Hm.  a.  c  to. 

61 1  Rmnm'%  HiM.  Saf  •  La*>  *^>  3- 
P  IM. 
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owing  to  which  latter  circumstance  in  particular  \jt  hap- 
pened that  during  our  long  wart  in  France,  and  the  sub- 
sequent civil  commotions  'between  the  houses  of  York  and 
Lancaster,  uses  grew  almost  universal,  through  the  desire 
that  men  had  of  securing  their  estates  from  forfeiture  when 
each  of  the  contending  parties,  as  they  became  uppermost, 
alternately  attainted  the  other;  till  about  the  reign  of 
Edward  IV.  (before  whose  time  Lord  Bacon  remarks  that 
there  are  not  six  causes  to  be  found  relating  to  the  doc- 
trine of  uses  (r),)  the  court  of  equity  began  to  reduce  them 
to  something  of  a  regular  system.]] 

With  respect  to  the  kinds  of  prof>erty  that  might  be  the 
subject  of  a  use,  we  may  observe,  in  general,  that  all  cor- 
poreal hereditaments,  whether  in  possession,  remainder,  or 
reversion,  and  many  that  are  incorporeal,  (for  example, 
rents  and  advowsons,)  might  be  granted  to  a  use ;  but  not 
those  of  which  the  use  was  inseparable  from  the  posses- 
sion, and  qius  ipso  usu  consumuntur,  as  ways,  commons, 
and  the  like  (<). 

The  manner  in  which  a  use  was  commonly  created,  was 
as  follows.  The  owner  or  actual  tenant  of  the  land,  con- 
veyed it  by  feoffment,  upon  the  trust  or  confidence  (which 
often  rested  upon  merely  oral  agreement  (/),)  that  the 
feoffee  should  hold  the  land  to  the  use  of  some  third 
person,  or  it  might  be  to  the  use  of  the  feoffor  him- 
self (u).  The  effect  of  this  transaction  (as  already  in  part 
explained)  was,  that  the  legal  seisin  or  feudal  tenancy  of 
the  land  became  severed  from  the  substantial  and  bene- 
ficial ownership  or  use,  the  former  being  vested  in  the 
trustee,  otherwise  called  feoffee  to  uses,  the  latter,  in  the 
person  to  whose  use  he  held,  who  received  the  appellation 
of  cestuy  que  use.  Of  these  divided  interests  that  of  the 
feoffee  alone  obtained  protection  in  the  court  of  common 

(r)  B«c.  Read.  Us.  dridge,  J. ;  Gilb.  Uses,  465.  3d  ed. 

(i)  2  Bl.  C.  330  ;  I  Sand.  Uses.  70.  by  Sugd. 

3d  fd.  i  1  CniiK.  Dig.  408 ;  W.  Jones,  (I)  I  Sand.  Uses.  17,  2d  ed. 

127 ;  Ld.  Willougbby's  case,  per  Dod-  (u)  1  Cruise.  Dig.  392. 
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law,  where  he  was  considered  as  absolute  owner ;  but  a 
(liflVrent  doctrine  was  maintained  in  the  courts  of  equity, 
which  trcatiH.!  cestmy  que  uttf  on  the  other  hand,  as  the 
true  proprietor,  and  compelled  the  feoffee  to  account  to 
him  for  the  rents  and  profits,  and  to  hold  the  land  at  his 
disposal. 

Uses,  however,  might  be  created,  not  only  by  an  ex- 
press agreement  or  declaration,  but  by  mere  implication 
from  the  nature  of  the  conveyance  itself.  Thus  if  a  man 
made  a  feoffment  in  fee  to  another,  without  any  consider- 
ation, equity  would  presume  that  he  meant  it  to  the  use  of 
himHelf,  and  would  therefore  raise  an  implied  use  for  his 
benefit  (jr),  unless  he  expressly  declared  it  to  be  to  the  use 
of  another,  and  then  nothing  was  presumed  contrary  to  \\\^ 
own  expressions  (y).  And  here  we  may  observe,  that  uses 
thus  returning  by  way  of  implication  to  the  grantor  him- 
self, were  called  resulting  uses  (z).  Uses  also  were  capable 
of  being  raised  in  some  cases  upon  mere  contracts  (a), 
without  the  formality  of  any  conveyance ;  and  this  either 
expressly  or  by  implication.  For  if  a  man,  in  considera- 
tion of  natural  affection,  covenanted^  that  is,  contracted 
under  the  solemnity  of  a  deed  (6),  that  he  tcould  stand 
teised  of  hi*  land  to  the  M$e  of  some  near  relative  named  (e), 
or  of  a  wife,  actual  or  intended,  a  court  of  equity,  even 
though  no  valuable  consideration  passed,  would  enforce 
the  use,  and  treat  the  covenanter  thereaf^r,  as  a  mere 
trustee  for  the  party  whose  benefit  was  designed.  So  if  a 
man  had  bargained  and  told  his  land  to  another,  (that  is, 
agreed  to  sell  it  him,)  for  pecuniary  consideration,  but  had 
made  oo  actual  feoffment  or  conv^ance,  equity  would, 
widflrsuch  circumstances,  ronsidet  the  estate  as  belonging 

(«)  18*04.  U«.M.«a  9A.\  \  .)  1  8MMi.U».118.Sd«d.iibid. 

Om.  r. ;  1  Cr«iM.  Dif.  443.  446.  U.  60  j   Cliadlmgk't  cm.    1    Rif . 

4M:OUkllB.  130  b. 

(f )  t  Bh.C«ii.  SM.  (ft)  t  B1.Cmb.M4. 

(0  ICraiM.  Dif.  441,446.  4M{  («)  Oilk.  Um,  M  i  8«f«l.  Utnd. 

t  Bl.  C«».tUi  Dm  •.  R«lfc.  •  A4.  is  GUb.  ilvtt. 
4  El.  660. 
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to  the  party  who  had  paid  the  money,  and  would  conte- 
quently  hold  the  bargainor  (as  in  the  former  case)  to  be 
seised  of  the  land  from  thenceforth  to  the  use  of  the 
bargainee  (</). 

No  contracts  of  either  kind,  however,  would  be  enforced 
in  equity,  unless  founded  upon  the  particular  species  of 
consideration  above  described  as  appropriate  to  the  case  ; 
a  gratuitous  engagement  in  favour  of  a  stranger  being 
insufficient  to  raise  a  use. 

In  general  all  persons  were  of  capacity  thus  to  become 
trustees,  and  to  hold  to  a  use  (e).  There  were,  however, 
some  exceptions.  For  persons  attainted  and  aliens  were 
for  this  (as  for  all  other  purposes)  disqualified  from  hold- 
ing land  (/) ;  and  the  doctrine  was  also  established,  Qthat 
neither  the  king  nor  queen,  on  account  of  their  dignity 
royal  (g),  nor  any  corporation  aggregate,  on  account  of  its 
limited  capacity  (/i),  could  be  seised  to  any  use  but  their 
own ;  that  is,  they  might  hold  the  lands,  but  were  not 
compellable  to  execute  the  trust.]] 

As  the  feoffee  (or  person  sei.sed)  to  uses  was  considered 
at  the  common  law  as  absolute  owner,  his  estate  was  of 
course  subject  to  all  the  incidents  which  would  attach  to 
one  held  for  his  own  benefit.  It  would  devolve  to  his 
legal  representative  at  his  death,  and  might  be  aliened,  or 
forfeited  by  his  act  while  living,  or  become  subject  to 
execution  for  his  debts,  or  to  escheat  for  want  of  heir. 
His  wife  also  would  be  entitled  to  dower ;  and  where  the 
feoffee  was  a  married  woman,  her  husband  might  claim  an 
estate  by  the  curtesy  (i). 

It  is  to  be  observed  too,  that  persons  claiming  under 

(d)  2  Sand.  Ut.  50.  2d  ed.    Bat  (g)  2  Bl.  Com.  330;  1  Stnd.  Us. 

Um  precise  tecbDicsl  words  of  bargain  65, 2d  ed. 

mmd  $mU,  or  coitnant  to  ttand  teited,  (h)  Ibid. 

are  not  essential,  if  there  are  words  (i)  1  Sand.  Us.  73,  76,  2d  ed. ;  1 

UnUmouot  i  Treat,  on  Equity,  book  ii.  Cruise,  Dig.  403.    As  to  execution  for 

chap.  3,  s.  I.  bia  debts,  vide  Gilb.  Us. by  Sagd.  3rd 

(«)  I  Sand.  Uk.  62,  2d'ed.  edit.  p.  15  ;  Escheat  2  Bl.  Com.  330. 

(/)  Ibid.  65. 
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denrmtiTe  titles  like  tbeae  were  in  some  cases  entitled  to 
hold  for  their  own  benefit,  free  from  any  equitable  obliga- 
tion to  perform  the  trust.  Originally,  indeed,  it  was  held 
that  the  Court  of  Chancery  could  give  relief  only  against 
the  person  himself  in  whom  the  trust  was  first  reposed, 
and  not  against  snch  as  might  derive  title  through  him. 
[This  was  altered  in  the  rdgn  of  Henry  VI.  with  respect 
to  the  heir  (A),  and  afterwards  the  same  rule  by  a  parity  of 
reason  was  extended  to  such  alienees  as  had  purchased 
either  without  a  valuable  consideration  or  with  an  express 
notaoe  of  the  ose  (/).  But  a  purchaser  for  a  valuable  oon- 
■idenuion  without  notice,]]  or  a  creditor  obtaining  execu- 
tion (ai),  Qmight  hold  the  land  discharged  of  any  such 
confidence  ;  and  so  if  the  feoffee  to  uses  died  without  heir, 
or  committed  a  forfeiture,  or  married,  neither  the  lord  who 
entered  for  his  escheat  or  forfeiture,  nor  the  husband  who 
retained  the  posaesmon  as  tenant  by  the  curtesy,  nor  the 
wife  to  whom  dower  was  assigned,  were  liable  to  perform 
the  use,  because  they  were  not  parties  to  the  trust,  but 
came  in  by  act  of  law  (a) ;  though  doubtless  their  title 
in  reason  was  no  better  than  that  of  the  heir.]] 

The  capacity  of  becoming  cestui  que  uu  was  even  more 
extensive  than  that  of  becoming  trustee,  and  it  may  be 
sufficient  to  observe  generally,  that  all  persons  competent 
to  take  a  conveyance  of  land  mi^^ht  also  take  an  interest 
in  it  by  way  of  use  (o). 

The  nature  of  this  intm^t.  ! 

sort  of  ownership,  whully  (li^i  t.^^ 

or  legal  estate,  to  which  also  our  attention  was  formerly 
dtredad,  demands  a  particular  connderation.  It  was  in 
ita  ottiire  so  exelusively  §qmtabU,  tlMt  the  courts  of  oon- 
■Mm  law  accounted  ^tut  ccstat  que  tut,  if  out  of  possessioo, 
as  a  Bsere  stranger  to  the  kod ;  if  in  poaaeasion,  as  no 

(h)  lUilw.  41  i  VkU  YMf-bMk«flS  («)  OilU  Vtm  by  8i«d.  M  edit 
UW.4.C.S.  p.l6,l«. 

(<)  K«tl».46.  (•)  SwllMd.  UHi,tS9.M«d. 

(p\  I  fUad  i;«».a8. 
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more  than  a  tenant  at  sufTerance.  They  consequently 
allowed  no  effect  to  his  alienation  or  demise  of  the  land, 
if  made  without  consent  of  the  trustee,  and  they  held  it 
not  liable  to  forfeiture  for  his  default,  nor  to  execution  for 
his  debts  (p).  In  equity,  however,  the  properties  or  inci- 
dents of  this  kind  of  ownership  were  in  a  great  measure 
assimilated  to  those  of  a  legal  estate ;  while  on  the  other 
hand  they  were  settled  in  certain  respects  upon  principles 
more  advantageous  to  the  owner.  These  properties  were 
principally  as  follows:  1.  Contrary  to  the  course  of  the 
common  law  with  respect  to  freehold  estate,  uses  even  for 
life,  or  for  a  greater  interest,  might  be  created  or  assigned 
Qby  secret  deeds  between  the  parties,  or  be  devised  by 
last  will  or  testament  (9) ;  for  as  the  legal  estate  in  the 
soil  was  not  transferred  by  these  transactions,  no  livery  of 
seisin  was  necessary,]]  or  in  its  nature  applicable  to  the 
case.  2.  As  a  use  was  exempt  from  the  restrictions  of 
the  common  law  as  to  the  manner  of  creation  or  transfer, 
so  it  enjoyed  a  similar  freedom  as  regards  the  modifica- 
tion of  the  interest  itself.  Thus  uses  might  not  only  be  in 
possession,  reversion,  or  remainder,  vested  or  contingent, 
according  to  the  fashion  of  legal  estates,  but  might  also 
be  limited  for  future  interests  not  corresponding  with  the 
legal  idea  of  a  remainder.  When  in  the  nature  of  estates 
in  possession,  reversion,  or  vested  remainder,  they  were 
called  uses  in  esse :  in  other  cases  they  were  described  as 
uses  tnyu^uro,  contingent  uses,  or  uses  in  possibility  (r). 

3.  A  use  was  not  (as  before  remarked)  subject  to  for- 
feiture («),  and  did  not  escheat  upon  attainder,  or  other 
defect  of  blood ;  Qfor  escheats,  and  the  like,  are  the 
consequence   of  tenure,  and   uses   are   held   of  nobody. 

4.  Again,  no  wife  could  claim  dower,  or  husband  an 
estate  by  curtesy,  of  a  use  (0,  for  no  trust  was  declared 

( p)  3  Bi.  Com.  331  ;  I  Sand.  Uies.  121  b ;  Lovies'  ctse.   10  Rep.  86  a; 

73.  74. 2d  ed.  Bac.  Read.  U<.;   Bac.  Ab.  Uiea  (G). 

(9)  Bar.  R«ad.  Uies.  313. 306 ;  1  (0  Sup.  p.  331. 

Sand.  Uses.  72,  2d  ed.  (t)  Veroon'a  case.  4  R^  1  b;  3 

(r)  Chudleigb'a  caae.  1  Rep.  136  b.  And.  75. 
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[[for  their  bcDcfit,  at  the  original  grant  of  the  estate.  And 
therefore  it  became  customary,  when  most  estates  were 
put  in  use,  to  settle  before  marriage,  some  joint  estate  to 
the  use  of  the  husband  and  wife  for  their  lives,  which  was 
the  original  of  modem  jointures  («).  5.  Lastly,  a  use  could 
not  be  extended  by  writ  of  elegit,  or  other  legal  process, 
for  the  debts  of  cestui  que  use,'2  though  the  legal  estate 
vas  liable  to  such  execution  for  the  debt  of  the  legal 
tenant. 

The  state  of  things  here  described  was,  however,  at- 
tended with  a  variety  of  inconveniences.  A  person  in 
poaMMion  of  the  land,  as  apparent  owner,  would  often,  in 
reality,  be  a  mere  cettui  que  use^  and  consequently  no 
more  than  a  tenant  at  sufferance  in  regard  to  the  legal 
estate;  or  he  might,  on  the  other  hand,  be  a  mere  trustee, 
the  equitable  ownership  and  the  right  to  receive  the  profits 
residing  in  another  (x) ;  and  as  putting  an  estate  into  use 
was  often  a  secret  transaction,  which  strangers  had  no 
means  of  becoming  acquainted  with  (y),  they  were  in  con- 
stant danger  of  being  deceived  as  to  the  true  state  of  the 
titli'.  We  cannot  therefore  be  surprised  at  Lord  Bacon's 
complaint  that  Qthis  course  of  proceeding  "  was  turned  to 
"  deodve  many  of  their  just  and  reasonable  rights.  A 
'*  man  that  had  cause  to  sue  for  land,  knew  not  against 
"  whom  to  bring  his  action,  or  who  was  the  owner  of  it. 
"  The  wife  was  defrauded  of  her  thirds,  the  husband  of 
**  his  curtesy,  the  lord  of  his  wardship,  relief,  hcriot,  and 
"  escheat ;  the  creditor  of  his  extent  for  debt,  and  the 
"  tenant  of  his  lease(s)."  To  remedy  these  inconveniences 
abundance  of  statutes  were  provided,  which  made  the 
lands  liable  to  be  extended  by  the  creditors  of  cestui  que 
MM  (a),  allowed  actions  for  the  freehold  to  be  brought 
against  him  if  in  actual  peroancy  or  enjoyment  of  the 

(•)  Vide  Mp.  p.  356.  (t)  Bm.  Um  of  ikt  U».  163. 

(t)  BM.Ab.UM»MdTiMli,p.lS.         («)  8«»L60Ed«.l,c.6i  IRidk 
(9)  1  S«a4.  Ut.  17,  It,  «3  :  Prv      t.  «.  t,  e.  S  ;  19  Hw.  7.  c  16. 

TOL.  I. 
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\j>rofHs(b)f  made  him  liable  to  actions  of  waste(e), 
Mishod  bis  conveyance  and  leases  made  without  the  con- 
currence of  bis  feoffees (^Ot  And  gave  the  lord  the  wardship 
uf  liis  heir,  with  certain  other  feudal  perquisites  (e). 

These  provisions  all  tended  to  consider  cestui  que  u$e 
as  the  real  owner  of  the  estate ;]]  and  it  being  at  length 
resolved  to  carry  this  idea  into  full  cfi'ect,  that  celebrated 
act  was  passed  in  the  reign  of  Hen.  VIII.  which  is  [[usually 
called  the  Statute  of  Usesif),  or  in  conveyances  and 
pleadings,  the  Statute  for  transferring  Uses  into  Possession. 
The  hint  seems  to  have  been  derived  from  what  was  done 
at  the  accession  of  King  Richard  III.,  who  having,  when 
Duke  of  Gloucester,  been  frequently  made  a  feoffee  to 
uses,  would  upon  the  assumption  of  the  crown  (as  the 
law  was  then  understood)  have  been  entitled  to  hold  the 
lands  discharged  of  the  use.  But  to  obviate  so  notorious 
an  injustice,  an  act  of  parliament (<;)  was  immediately 
passed,  which  ordained  that  where  he  had  been  so  en- 
feoffed jointly  with  other  persons  the  land  should  vest  in 
the  other  feoffees  as  if  he  had  never  been  named,  and  that 
where  he  solely  stood  enfeoffed  the  estate  itself  should 
vest  in  cestui  que  use  in  like  manner  as  he  had  the  use. 
And  so  the  statute  of  Hen.  VIII.,  after  reciting  the  various 
inconveniences  before  mentioned,  and  many  others,  enacts 
"  that  where  any  person  shall  be  seised  of  lands,  Sec.  to 
"  the  use,  confidence,  or  trust  of  any  other  person  or  body 
"  politic,  the  person  or  corporation  entitled  to  the  use  in 
'*  fee  simple,  fee  tail,  for  life  or  years,  or  otherwise,]]  or  in 
"  remainder  or  reversion,  Qshall  from  henceforth  stand  and 
"  be  seised  or  possessed  of  the  land.  Sec.  of  and  in  the  like 
"  estates  as  they  have  in  the  use,  trust,  or  confidence ; 
"  and  that  the  estate  of  the  person  so  seised  to  uses  shall 
"  be  deemed  to  be  in  him  or  them  that  have  the  use,  in 

(h)  1  Rich.  2,  c.  9;  4  Hen.  4.  c.  (c)  Sui.  4  Hea.7.c.  17  ;  19Heo. 

7  ;  1 1  Hen.  6,  r.  3  ;   1  Hea.  7.  c.  I.  7.  c.  15. 

(c)  SUL  1 1  Heo.  6,  c  6.  (/)  27  Hen.  8,  c  10. 

{d)  Sut  1  Rich.  3.  c.  I.  (g)  1  Rich.  3,  c.  5. 
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[["  such  quality,  maimer,  form,  and  condition  as  they  had 
''  before  in  the  use/']]  The  eBect  of  this  statute,  wherever 
it  comes  into  operation,  is  to  execute  the  use ;  that  is,  it 
insUntaoeously  (A),  and  as  by  a  kind  of  parliamentary 
magic (i),  transmutes  the  equitable  interest  of  cestui  que 
Me  into  a  legal  estate  of  the  same  nature,  and  makes  him 
tenant  of  the  land  accordingly,  in  lieu  of  the  feoffee  to 
OSes,  or  trustee,  whose  estate,  on  (he  other  hand,  is  at  the 
same  moment  annihilated  (A).  The  use  is  also  said  to  be 
transferred  into  possession  {I)  \  that  is,  the  legal  estate 
conferred  on  cestui  que  use  is  considered  as  one  in  actual 
seisin  or  possession  (according  to  its  nature),  and  such  as 
requires  no  further  ceremony  for  its  completion.  Thus  if 
a  f(-<  '^  °  1)6  made  to  A.  and  his  heirs  to  the  use  of  B. 
and  IS,  an  estate  in  fee  simple  in  possession  is  eo 

instanti  vested  by  force  of  the  statute,  and  without  livery 
of  seisin,  in  B. ;  and  A.  takes  nothing  (m) ;  or  if  a  person 
seised  in  fee  bargains  and  sells  to  A.  for  a  year,  for  a  pecu- 
niary consideration  (which  we  may  remember  constitutes 
a  seisin  in  the  bargainor  to  the  use  of  A.),  A.  imme<iiate1y 
becomes,  by  force  of  the  statute  and  without  entry,  pos- 
■essed  of  the  land  for  the  term  of  one  year ;  the  reversion 
remaining  in  the  bargainor. 

Here  we  must  observe,  however,  that  to  bring  the  sta- 
tute into  operation,  it  is  essential  that  there  should  not 
only  be  a  use,  but  a  person  seised  to  the  uu(n) ;  for  its 
provisions  are  confined  to  the  case  where  "one  person 
shall  be  seised  to  the  use  of  another  person.'*  And  there- 
fore where  an  existing  term  of  years  is  limited  to  a  use, 
as  where  a  term  of  1(XX>  years  is  assigned  to  B.  to  the 
use  of  C,  it  was  decided  by  the  common  law  judges  soon 
after  the  etetate  passed,  and  has  been  nnce  uniformly 

(k)  t  BL  C«a.  333.  (■)  A.'»  aeaMSUij  mimu  tsvMU 

(O  IMA.  sat.  BO  mmt  \m  y».   Jmms  «.  Plut.  Is 

(k)  IMd.  333.  •rror.  4  A4. 4i  El.  768. 

(I )  1  StMi.  161.  a.  (<).  tM  h,  (•)  1  UmL  Vu  97. 113.  133  i  3 
a.  (4).  8«mLU*.A8. 
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held,  that  the  provisions  of  the  statute  do  not  apply  to  the 
case,  and  that  the  use  will  consequently  remain  unexe- 
cuted. For  of  such  estates  as  these  (being  mere  chatt*  U"^ 
the  termor  is  not  seitedf  but  only  pottes$ed{o) ;  and  tlxrc- 
fore  there  is  no  person  seised  to  a  use  as  the  statute  re* 
quires  (|)).  Upon  the  same  principle  of  close  adherence 
to  the  words  of  the  statute,  it  is  held,  that  the  seisin  should 
be  vested  in  a  different  person  from  cestui  que  use  himself; 
for  otherwise  the  case  does  not  arise  of  one  person  seised 
to  the  use  of  another (q).  And  the  seisin  should  be  for  an 
estate  as  extensive  as  the  use  itself;  for  the  statute  only 
executes  the  use  so  far  as  there  is  a  corresponding  seisin. 
Thus  if  land  be  conveyed  to  A.  for  life  to  the  use  of  B.  in 
fee,  the  statute  will  vest  the  legal  estate  in  B.  only  during 
the  life  of  A.  (r). 


(o)  Vide  sup.  p.  ?63, 264. 

(p)  1  Saod.  Ut.  198.  2Dd.  edit; 
Gilb.  Ut.  79  ;  I3ac.  Head.  Us  335 : 
Dillon  r.  Fraioe,  Poph.  76.  This  case 
of  the  limitation  of  a  term  of  yeais  to 
a  use  must  be  carefully  distinguished 
from  the  limitation  of  the  freehold  to  a 
use  for  a  term  of  years  ;  for  the  latter  u 
eiecuted  by  the  sutute.    Gilb.  Us.  80. 

(9)  1  Sand.  Ut.  96. 

(r)  I  Sand.  Us.  113;  Gilb.  Ut. 
430.  1'here  has  been  much  contro- 
versy on  the  question  out  of  what 
witin  contingent  uses  are  in  ceitaio 
caaet  to  be  executed  ;  and  this  in- 
velvet  tbe  curiout  doctrine  of  tcintilta 
juris.  Thut  where  land  is  conveyed 
by  feoffment  to  A.  and  his  heirs,  to  the 
vae  of  B.  for  life,  remainder  to  the 
me  of  his  unborn  sons  successively  in 
tail,  remainder  to  the  use  of  C.  in  fee, 
it  is  necessary,  in  order  that  the  sta- 
tute should  transmute  all  these  utei 
into  legal  estates,  that  there  thould  be 
a  seisin  out  of  which  to  execute  not 
only  the  uses  iu  ate  to  B.  and  C,  but 
the  future  otet  to  the  tons  of  B.     And 


it  has  been  thought  necettary,  alto, 
that  thii  teitin  should  exist  with  re- 
spect to  each  use  at  the  time  of  its 
posaetting  the  character  of  a  use  in 
ttM,  But  all  the  actual  seisin  of  the 
feoffee  A.  is  exhausted  before  any  son 
of  B.  is  born,  being  drawn  out  of  him 
to  execute  the  uses  in  tut  to  B.  and 
C. ;  which  uset,  taken  together,  ex- 
tend to  the  entire  inheritance.  Here, 
therefore,  is  the  difficulty  ;  and  io 
order  to  meet  it,  it  has  been  held  by 
great  authorities  that  there  still  remaint 
in  the  feoffee,  though  not  an  actual 
teitin,  yet  a  tcintUlajurit,  or  possibi- 
lity of futurt  seisin,  to  serve  the  future 
uses  as  they  come  into  eut.  But,  ac- 
cording to  others,  there  is  no  necessity 
for  retorting  to  this  theory;  it  being 
sufficient,  in  their  opinion,  for  the  pur- 
pose of  the  statute,  that  at  the  time  of 
the  creation  of  the  future  uset  there 
should  be  a  seisin  to  serve  them,  though 
there  should  be  none  at  the  time  of 
their  coming  into  eue  ;  and  they  con- 
clude that  in  the  case  supposed  ther« 
would  remain  in  A.  Dcitber  any  1 
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As  regmnb  the  use  itself  also,  a  similar  rigour  of  con- 
struction was  adopted  by  the  early  expounders  of  the  sta- 
tute («),  and  their  doctrines  have  long  since  passed  into 
settled  law.  The  decisions  of  the  common  law  courts  on 
this  subject  were  as  follows  :— 1.  It  was  held  that  no  use 
can  be  limited  upon  a  use(<)-  Thus  where  A.,  being 
■eiMd,  bargains  and  sells  for  a  pecuniary  consideration  to 
B.,  the  legd  estate  passes  (as  we  have  seen)  by  force  of 
the  ftatate  to  B.,  to  whom  the  use  is  limited  by  the  effect 
of  the  bargain  and  sale;  and  from  this  it  might  seem 
reasonable  to  infer  that  where  A.  bargains  and  sells  to  B., 
to  tkt  use  of  C,  the  legal  estate  would  vest  in  C,  for  the 
ultamate  use  is  here  limited  to  him.  But  the  judges  held 
that  it  would  vest  in  this  case  also  in  B.,  and  that  C. 
would  take  nothing ;  for  the  statute,  they  said,  would  exe- 
cute the  first  use  limited  to  B.,  but  not  the  second,  limited 
to  C;  the  latter  use  being  a  mere  nullity,  inasmuch  as 
"  no  use  can  be  engendered  of  a  use  (a)/'  Upon  the  same 
principle  a  feoffment  to  A.  to  the  use  of  B.  in  trust  for  C. 
was  held  to  vest  the  legal  estate  in  B. ;  and  C.  was  allowed 
to  take  nothing  (x).  This  maxim,  that  there  can  be  no  use 
upon  a  use,  proceeded  upon  the  principle  that,  after  tlie  li- 
mitation of  one,  another  must  be  considered  as  repugnantf 
and  therefore  void.  Yet  the  doctrine,  however  firmly 
settled,  is,  upon  the  whole,  not  satisfactory;  for  it  was 
clearly  intended,  in  the  cases  above  supposed,  that  C. 
should  have  the  beneficial  interest;  and  the  instant  the 
first  use  was  executed  in  B.  he  might  without  impropriety 
have  been  cooeklered  as  seised  to  the  use  of  C. ;  which 


■or  taj  pMMbiiiij  of  tciila  9hm  tb«      of  tlw  jadfM  to  eanj  iIm  abolilaMi  of 
to  B.  aad  C.  wtro  ■■■ciHili    Dy.      wmt  w  ftr  m  kad  boos  ialwioJ  by 


S40 :  9  Sid.  96  i  1  Sttd.  Ut.  147  {      tte  lifMblMS.  Kint  RmI  Prop.  lUp. 
PSHM.  by  BMltr.  Vl.  B.  (fc)i    I      t. 


PiwL  Em.  170 ;  8«ff.  Glib.  U*.  ISl .  (0  Gilb.  V*.U7 ;  1  Sawi.  tV  IM, 

m.  ( 10) ;  Bmu  Cowpwid.  90 ;  H«y«*.  SwI  od. ;  1  Bl.  Cea.  986. 

Coa««y.  (  M )  Tynvl'o  caw,  Oy.  166. 

(t)  TbM  MricUMM  bao  b«a  sttii-  (t)  3   Bl.  Cmb.  936  {  Oilb.   I  ». 

baiod  to  •  dniacUaattaa  oa  tba  part  H«gd.  Ib. 
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second  um  the  ttatute  might  as  well  have  been  permitted 
to  ezecvte  as  it  did  tlie  fini(y).  2.  The  judges  held,  and 
the  doctrine  has  since  been  confirmed  by  a  variety  of  de- 
cisions, that  where  the  person  entrusted  has  any  active 
duty  to  perform,  he  cannot  be  considered  as  holding  to  a 
use,  or  at  least  not  such  a  use  as  the  statute  executes  (t). 
Thus  where  lands  were  given  to  B.  and  his  heirs,  with  a  di- 
rection to  receive  and  pay  over  the  profits  to  C,  this  was 
held  to  be  no  use  in  C. ;  though,  on  the  other  hand,  if  the 
direction  were  to  permit  C.  to  take  the  profits,  this  was 
considered  to  be  a  use  executed  in  him  (a) ;  for  here,  we 
may  observe,  is  no  active  duty  appointed  for  the  trustee. 

Tlie  uses  (or  intended  uses)  which  were  thus  excluded 
from  the  operation  of  the  statute,  because  there  was  no 
seisin  to  support  them,  or  because  they  were  limited  on  a 
precedent  use,  did  not  fail,  nevertheless,  to  obtain  protec- 
tion from  the  courts  of  equity ;  for  in  both  cases  it  was 
evident  that  the  person  directed  to  hold  to  the  purpose 
which  the  statute  was  incompetent  to  execute  (or,  accord- 
ing to  the  examples,  B.)  was  never  intended  by  the  parties 
to  have  any  beneficial  interest,  and  that  his  capacity  was 
merely  fiduciary  {b).  Therefore  the  Court  of  Chancery  de- 
termined that  though  the  purposes  pointed  out  were  not 
uses  executable  by  the  statute,  yet  a  trust  subsisted  in  the 
person  directed  to  perform  the  purpose,  and  that  such 
trust  was  binding,  if  not  at  law,  yet  in  conscience  and  in 
etpiity.  To  this  the  reason  of  mankind  assented  (c) ;  and 
the  interests  in  question,  though  rejected  at  law  as  uses, 

(y)  Bl.  Com.  386.  Wint.  11  a,  n.  (17)-.  Doe  r.  Horn- 

(()  Horn*  fait  ftoffmtnt  in  /•*  al  fray,  6  Ad.  &  EI.  206  i     Browne  r. 

<*«  UM  }>ur  lermdtvit,et  qut  pmi$  $on  Ramsden,  8 Taunt. &64  ;  Doer. Scott, 

deeeat0  I.  K.  prtndra  Ut  profits :  ceo  4  Biog.  507. 

fait  «N  KM  im  I.  N.    Comtnr.  t'il  dit  (a)  But  if  C.  were  a  married  wo- 

fu«  puis  Mom  mart  itsftoffta  preudront  man,  tlie  case  would    be   olberwiae, 

U$  profits  tt  lirermt  ttu  at  I.  N. :  ceo  Doe  v.  Scott,  4  Bing.  507  ;  Doe  v. 

ma  fait  um  in  I.  S.  ear  U  n'ad  eux  visi  Edlio,  4  Ad.  &c  £1.  582. 

par  tat  mains  Us  feoffees.     Bro.  FeofT.  (6)  2  Bl.  Com.  336. 

al  Uata.  52 ;  36  lien.  8  ;  2  Saund.  by  (c)  Ibid. 
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became  etUblished  in  equity  under  the  denomination  of 
tnuU,  A  similar  protection  was  also  given,  for  the  same 
reMOO,  and  under  the  same  name,  to  all  those  confidenceti 
which  were  excluded  from  the  operation  of  the  statute,  on 
•oeowil  of  the  active  duties  imposed  on  tlie  trustee;  and 
Umso  wete  a  very  aumerous  and  important  class,  com- 
prising not  only  cases  where  he  was  directed  to  receive 
and  pay  over  the  profits  to  other  persons,  but  those  where 
he  was  to  sell  the  land  for  their  benefit,  or  to  divide  it 
among  them,  or  the  like.  These,  indeed,  seem  always  to 
have  been  described  as  trusts  (</)  or  special  trusts,  and 
never  to  have  reoaved  the  appellation  of  uses.  They 
were  obviously  of  a  very  dififerent  nature,  at  least,  from 
the  former,  and  were  some  of  them  so  essential  to  the  pur- 
poses of  civilized  society,  and  to  the  protection  of  those 
who  were  unable  to  act  for  themselves,  that  it  is  di£Bcult 
to  imagine  a  period  in  our  legal  history  when  they  could 
be  wholly  unknown,  or  to  suppose  that  they  owed  their 
origin  to  the  introduction  of  uses. 

Both  these  kinds  of  trust  have  ever  since  continued  to 
be  copiously  created;  the  uses  not  executed  (or  peusive 
trusts^  as  they  are  sometimes  called),  with  a  view  to  the 
same  advantages  in  general  as  were  derived  from  uses 
belbie  the  statute ;  the  active  or  special  trusts  for  reasons 
saflkiently  apparent.  The  person  whose  benefit  is  de- 
signed by  them  is  called  ceMttd  que  trust,  and  his  interest 
ie  described  as  truU  utatt;  which  distinguishes  it  from  a 
um  on  tlM  one  band,  and  from  legal  eettUe  on  the  other. 

It  will  be  evident,  however,  from  preceding  explana- 
tions, that  in  the  case  of  a  passive  trust,  the  trust  estate 
cannot  be  effectively  created  without  taking  care  to  re- 
duplicate the  use,  or  to  limit  it  upon  a  term  of  years  in- 
stead  of  a  freehold  interest.  Thus  if  it  b  intended  to  give 
C  a  trust  estate,  which  shall  be  subject  to  the  jurisdiction 
of  the  Court  of  Chancery,  and  not  a  legal  estate  subject  to 

(d)  Bm.  Bmi.  Uft.  80ft  i  I  8m4.  V».  9.  6.  10.  90$,  UA  «l. 
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the  jurisdiction  of  the  common  law,  it  will  not  suffice  (as 
we  have  seen)  to  convey  by  feoflTment  to  B.  and  his  heirs 
"  to  the  use  of,"  or  even  "  in  trust  for,"  C.  and  his  heirs; 
for  that  use  would  be  executed  by  the  statute,  and  the 
legal  estate  would  vest  in  C.  But,  on  the  other  hand,  the 
object  may  be  accomplished  by  enfeoffing  "  A.  and  his 
heirs  to  the  use  of  B.  and  his  heirs,  in  trust  for  C.  and  his 
heirs ;"  for  there  being  in  this  case  a  use  upon  a  use,  the 
first  only  will  be  executed  by  the  statute,  and  the  trust 
estate  is  undisturbed.  So  it  may  be  accomplished  by  en- 
feoffing "  A.  and  his  heirs  to  the  use  of  A.  and  his  heirs, 
"  in  trust  for  C.  and  his  heirs ;"  for  though  the  first  use  is 
not  such  a  one  as  the  statute  executes  (the  seisin  and  the 
use  being  here  vested  in  the  same  person),  yet  there 
cannot  be  a  use  upon  a  use,  whether  the  statute  executes 
the  first  use  or  not;  and  therefore  the  interest  of  C.  is  not 
a  use  executed,  but  a  trust  (e).  In  like  manner  the  object 
will  be  attained  if  an  existing  term  for  1000  years  be  as- 
signed "  to  A.  to  the  use  of  C.  and  his  heirs ;"  for  A.  not 
being  seised,  but  possessed  only  to  the  use  of  C,  the 
statute  will  not  execute  the  use,  and  A.  remains  trustee 
for  C.  As  for  the  case  of  an  active  trust,  no  such  artifice 
of  conveyancing  is  necessary  to  constitute  the  trust  estate; 
the  duties  required  to  be  performed  being  sufficient  in 
themselves  to  determine  its  character. 

Among  the  kinds  of  trust  cognizable  in  equity,  it  may 
be  right  also  briefly  to  advert  to  a  large  class  with  which 
we  have  at  present  no  direct  concern,  viz.  those  which  arc 
constituted  in  respect  of  personal  chattels ;  for  the  trusts 
of  which  we  have  hitherto  spoken  relate  (it  will  be  ob- 
served) exclusively  to  real  estate.  As  to  property  of  this 
description,  it  was  never  considered  as  capable  of  being 
held  to  a  use,  in  the  proper  meaning  of  that  term(/),  and 

(0  Tipping  r.CoMios, Comb. 312  i  (/)  Gilb.  Ut.  by  Sugd.  485;    1 

I  Sand.  Us  97.  2imI  ed.i  2  Sand.  I's.  Sand.  Ut.  70;    per  Doddridge,  W. 

7*2  ;  Due  v.  Puuingbam.  6  Uaro.  &  Jones,  127. 
Cm.  305;  9  Dowl.  &  Ry.  416,  S.  C. 
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the  Statute  of  Uses  is  confined  in  terms  to  "  lands,  tene> 
ments,  and  hereditaments ;"  but  in  the  nature  of  things  a 
trust  of  personal  chattels  mu8t  always  have  been  of  fre- 
quent occurrence  (^) ;  and  it  has  long  been  the  subject 
of  protection  in  the  courts  of  equity.  In  some  instances, 
indeed,  the  breach  of  it  finds  remedy  in  those  of  the  com- 
mon law  (A). 

The  wide  field  of  exclusive  jurisdiction  which  the  courts 
of  equity  thus  gradually  acquired,  under  the  general  de- 
nomination of  trusts,  they  have  from  time  to  time  sedu- 
lously improved,  [[and  by  a  long  series  of  uniform  deter- 
minations, with  some  assistance  from  the  legislature,  they 
have  raised  a  new  system  of  rational  jurisprudence,  by 
which  trusts  have  been  made  to  answer  in  general  all 
the  beneficial  ends  of  uses  without  their  inconvenience  or 
frauds.]]  Of  this  system,  so  far  as  it  regards  the  nature 
of  the  estate  of  the  trustee,  and  that  of  the  cestui  que  trusty 
we  will  here  endeavour  to  point  out  the  fundamental  prin- 
ciples ;  the  subject  being  much  too  copious  to  be  fully 
handled  in  a  general  treatise  upon  the  English  law. 

IHrst,  with  respect  to  the  word  "trust"  itself:  it  has 
varied  somewhat,  we  may  perceive,  from  its  antient  mean- 
ing. It  formerly  applied  to  every  case  where  a  use  was 
created,  as  well  as  to  other  confidences  ;  but  where  there 
b  a  use  which  the  statute  is  competent  to  execute,  there 
can  no  longer  be  said  to  exist  a  trust.  The  true  definition 
of  this  term,  at  the  present  day,  seems  to  be  a  confidence 
reposed  by  one  man  in  another  with  respect  to  property 
committed  to  him  as  the  nominal  owner,  but  not  involving 
a  use  which  the  statute  is  competent  to  execute.  In  prac- 
tice, however,  the  term  trtut,  as  well  as  trust  estate^  b 
applied  to  express  the  beneficial  interest  of  the  cestui  que 
trust,  as  well  as  the  confid«i06  reposed  in  hb  tnistce. 

Besides  the  distinctioa  between  active  and  passive,  trusts 


(i)  I  8u^  U^  10. 

(*)  S  PmU.  Timl  Gq.  I.  a.  {m)i  3  01.  (  on>  *3i 
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are  also  frequently  described  as  executory  or  exeaiUd — 
the  former  term  being  applied  to  cases  where  the  ptity 
whose  benefit  is  designed,  is  to  take  through  the  medium 
of  a  future  instrument  of  conveyance  which  the  trustee  m 
directed  to  execute  for  the  purpose,  the  latter  to  cases 
where  no  transaction  of  that  kind  is  contemplated,  but  the 
trust  estate  is  completely  limited  in  the  first  instance  (i). 
Agahi,  trusts  (like  uses)  may  be  either  expressly  declared ^ 
or  they  may  be  implied  from  circumstances.  Thus,  if  the 
legal  estate  in  land  be  conveyed  to  A.,  upon  such  trusts  as 
the  grantor  shall  thereafter  appoint,  as  such  trusts  are, 
prior  to  appointment,  incapable  of  taking  effect,  and  as  it 
is  clear  that  A.  is  not  intended  to  hold  the  lund  for  his 
own  benefit,  there  arises,  by  necessary  implication,  uutil 
the  appointment  be  made,  a  trust  for  the  grantor  (A).  And 
trusts,  when  thus  raised  by  implication  for  the  benefit  of 
the  grantor  himself,  are  called  resulting  trusts.  So  if  an 
estate  be  purchased  in  the  name  of  one  person,  and  the 
consideration-money  belong  to  or  be  paid  by  another,  the 
land  purchased  will  be  subject  to  a  trust  for  the  person  to 
whom  the  money  belonged  (/).  And  an  agreement  for  the 
sale  of  land,  when  once  concluded,  will  make  the  seller  a 
trustee  in  equity  for  the  purchaser  (w). 

Though  neither  the  crown  nor  a  corporation  a^;Tegate 
could  be  seised  (as  we  have  seen)  to  a  use,  the  case  is 
otherwise  with  respect  to  a  trust  (n) ;  and  it  may  be  laid 
down  generally,  that  every  description  of  person  capable 
of  holding  land,  is  capable  also  of  being  a  trustee.  It  is 
also  a  maxim  in  equity,  that  a  trust  shall  never  fail  on 
account  of  the  disability  of  the  person  appointed  to  per- 
form it,  or  even  from  the  omission  to  appoint  any  person 
as  trustee.  The  CJourt  of  Chancery  will  consider  the  trust, 
when  once  substantially  constituted,  as  fixing  itself  upon 
the  person  who,  by  reason  of  such  disability  or  omission, 

(0  1  Foob.  Treat.  Kq.  411,  n. ;  (()  1  Saod.  U».  212,2od  ed. 

Bac.  Abr.  Uws.  A.  («)  S«gd.  Vead.  154.  5Ui  «d. 

(<c)  1  Craiae.  Dig.  477.  (r)  1  Sand.  U»  237. 
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may  become  entitled  to  the  legal  estate  (o) ;  and  will  ac- 
cordingly compel  him  to  its  obsenrance. 

The  estate  of  the  trastee  is  at  law  (as  distinguished 
from  equity)  subject  to  all  the  incidents  which  attend  an 
ordinary  ownership  of  land.  It  devolves,  therefore,  when 
be  dies,  to  his  legal  representative ;  and  is  liable,  while 
he  lives,  to  alienation  by  him  ;  but  the  claim  of  the  repre- 
sentative, and  in  general  also  of  the  alienee,  is  subject,  in 
contemplation  of  equity,  to  the  original  trust  (p).  With 
respect  to  the  latter,  however,  the  same  rule  is  established 
as  formerly,  with  respect  to  uses,  that  a  person  who  be- 
comes alienee  by  purchase,  for  valuable  consideration,  and 
without  notice  that  the  trust  existed,  is  not  compellable  in 
a  court  of  equity  to  its  obsenrance  (q).  As  his  claim  is  not 
inferior,  in  point  of  natural  justice,  to  that  of  cestui  qve 
trust,  equity  will  not  interpose  between  them  ;  the  conse- 
quence of  which  is,  that  the  legal  title  of  the  former  takes 
eflect  for  his  own  benefit,  while  the  latter  is  left  to  his  re- 
medy against  the  alienor  personally,  for  his  breach  of 
trust.  On  the  other  hand,  where  the  legal  estate  still 
remains  in  the  trustee  or  his  heir,  but  the  purposes  of  the 
trust  are  satisfied,  he  is  always  compellable  to  divest  him- 
self of  it  in  favour  of  the  person  beneficially  entitled,  by 
executing  a  proper  conveyance ;  and  it  is  provided  by  a 
late  stotute  (11  Geo.  IV.  k  1  Will.  IV.  c.  60),  that  if  he 
sboold  refuse  to  do  so  when  required,  or  if  he  should  be 
out  of  the  jurisdiction,  or  if  it  should  be  uncertain  (where 
there  were  sereral  tiuslaea)  which  was  the  survivor,  or 
anoertain  whether  the  tmstee  last  known  to  hare  been 
seised,  is  living  or  dead,  or,  if  dead,  mKertain  who  is  his 
heir, — in  all  these  cases  the  Court  of  Chancery  shall  have 
power  to  appoint  some  perton  to  make  the  conveyance  in 
lieo  of  the  trustee  or  his  heir  (r). 

<«)  1  Siad.  Ut.  tM.  wWeb  coauiM  pravMiiMu  oT  iIm  un* 

(p)  IbU.  m ;  Oift.  WtfjL  IS.      kM  fcr  ■hiiiBJ^  HM  r*-«M««yMc« 

(f)  I  8m4.  Uwns.  giynij  kfdt9&. 

(r)  El  «iS«  1  &  a   VmC  c.  m. 
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The  estate  of  the  trustee  is  also  liable  at  law  to  execu- 
tion for  his  debts  («) ;  and  his  wife  is  entitled  to  dower  (0» 
and  the  husband  of  a  female  trustee  to  curtesy  (u).  Upon 
these  points  it  will  be  recollected  that  the  position  of  the 
feoflce  to  uses,  before  the  statute  of  Henry  VIII.,  was  the 
same ;  while,  on  the  other  hand,  cestui  que  use  remained 
without  protection.  But  herein  the  modern  trust  differs 
remarkably  from  the  use ;  for  equity  will  now  interfere  in 
each  of  these  cases,  on  behalf  of  cestui  que  trust  (x),  and 
gives  him  relief  against  the  party  who  seta  up  any  title  of 
this  description  to  the  legal  estate.  Until  a  very  recent 
period,  the  incidents  of  forfeiture  and  escheat  also  applied 
(generally  speaking)  to  the  estate  of  the  trustee  (y).  But 
now  by  the  4  &  5  Will.  IV.  c.  23  («),  if  a  person  seised  of 
land  in  trust  dies  without  an  heir,  the  Court  of  Chancery 
may  appoint  a  person  to  convey  the  land  in  such  manner 
as  it  may  deem  expedient,  and  no  land  shall  escheat  or 
be  forfeited  by  reason  of  the  attainder  or  conviction  of  a 
trustee  or  mortgagee  for  crime. 

Such  are  the  points  that  most  deserve  attention  in  re- 
gard to  the  estate  of  the  trustee.  If  we  turn  now  to  the 
other  party,  or  cestui  que  trust,  we  may  remark,  in  the 
first  place,  that  every  person  is  competent  to  stand  in  that 
capacity,  unless  labouring  under  such  disability  as  would 
disqualify  him  from  becoming  the  tenant  of  land.  As  to 
the  nature  of  his  interest,  it  is  not  the  subject  of  protec- 
tion, or  even  of  notice  (generally  speaking),  in  the  courts 
of  law  (a),  but  subsists  in  equity  only  ;  and  there  it  may 
be  of  various  kinds  or  degrees,  according  to  the  particular 
character  of  the  trust  created.  It  is  in  some  instances  a 
mere  charge  on  the  land ;  the  ownership  being  vested  in 
another  person  ;  as  where  a  man  by  his  will  devises  land 

(0  I  Stod.  U».  230,  231  ;  1  p.          (s)  Et  vide  1  &  2  Vict.  c.fiS,  as 

Wmt.  278.  to  penoDS  teiaed  of  land  by  way  of 

(I)  2  Vea.  aen.  634.  mortgage,  dying  without  heira. 

(h)  7  Via.  Ab.  159.  (a)  See  Hrittcn  t>.  liritlea,  4  Tyrw. 

(t)  See  aame  autborilies.  473;  Koe  t>.  Kead.R  )    It    DH. 
Cy)  1  Saod.  Us.  230. 
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to  oa«,  and  directs  that  it  shall  be  charged  with  the 
pftymeot  of  a  legacy  to  another.  In  other  instances  it 
•mounts,  in  contemplation  of  equity,  to  the  actual  owner- 
skip  :  and  this  estate  or  interest  is  modelled,  in  general, 
upon  the  rules  of  the  common  law  with  respect  to  legal 
estates ;  for  in  this  and  in  other  particulars  the  principle 
professed  by  the  courts  of  equity  is,  that  aquiUu  teguitttr 
itgmm  (6V  Thus  there  may  be  an  equitable  estate  for  life 
or  years,  or  in  fee  or  tail ;  and  in  the  latter  case  the  me- 
thod of  barring  the  entail  will  be  the  same  as  if  the  estate 
were  legaL  So  an  equitable  interest  may  be  either  in 
possession  or  expectancy,  as  in  the  case  of  a  legal  estate. 
But  where  it  is  in  the  nature  of  a  contingent  remainder,  it 
is  not  subject  to  the  common  law  rule  of  being  defeated 
by  the  determination  of  the  particular  estate  before  the 
contingency  happens  (c).  The  doctrine  of  merger  also 
seems  to  apply  to  equitable  as  well  as  legal  estates,  pro- 
vided the  coalescing  estates  be  both  of  the  equitable  de- 
scription, and  the  merger  would  not  be  productive  of  any 
injustice  or  inconvenience  (</).  So  the  same  rules  of  con- 
struction will  in  general  apply  to  equitable  as  to  legal 
estates,  and  particularly  the  important  rule  in  Shelley's 
case(«).  A  trust  of  inheritance  is  also  subject  to  the  cur- 
tesy of  the  husband  of  cestui  que  trust,  as  if  it  were  an 
estate  at  law(/);  and  in  this  respect  it  is  placed  on  a 
more  satisbctory  footing  than  a  use,  which  was  exempt, 
as  we  have  seen,  from  curtesy.  It  followed  indeed,  till 
lately,  the  nature  of  a  use,  it  being  exempt  from  dower ;  a 
circumstance  resulting  rather  from  the  [[cautious  adherence 
to  some  hasty  proceedings,  than  to  any  well-grounded 
principle  (g)  Q  but  by  a  recent  statute  (A)  the  widow  may 
now  in  equity  claim  dower  out  of  any  estate  of  inheritance 

(»)  3  HI.  CofD.  330.  Wm.  41  ;  3  Prwl.Coav.  66S. 

(«)  1  PrM.  C«u34l  i  HopktM*.  (•)  B«lt  t.  CoImmb.  1  P.  Wm. 

HcfUw.  Cm.  iMp.  Talb.  44  i  I  Alk.      143 ;  Pmra*.  bj  B«d.  134.  Mi  ad. 

(/)  1  8Md.  Ua.306. 


(O  Vid«  HapUw  ».  Htpkist,  t         (g)  *  BL  Com.  897. 
Alk.  &niVkili^9.V%Mf»,  \?.         (k)  S«i4Will.4.e.l06,t.3. 
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in  poMetsion  (other  than  in  joint>tenancy),  to  ifvhich  the 
husband  was  entitled  beneficially,  and  in  which  she  is  not 
dowable  at  law  ;  and  this,  whether  the  estate  of  the  hus- 
band was  wholly  equitable,  or  partly  legal  and  partly 
equitable.  Again,  a  trust  estate,  though  formerly  pro- 
tected like  a  use  from  execution  for  debt,  is  now,  with 
more  regard  to  justice,  made  subject  to  such  process;  for, 
by  the  Statute  of  Frauds  (t),  and  by  the  recent  act  of 
1  &  2  Vict.  c.  110,  s.  11,  a  judgment  creditor  is  entitled 
to  sue  out  a  writ  of  elegit  against  the  lands  and  tenements 
of  which  any  person  is  seised  or  possessed  in  trust  for  the 
ddradant  (A),  as  well  as  those  of  which  the  defendant 
himself  is  seised  or  possessed.  And  so,  by  the  same  act 
of  Victoria,  s.  13,  ajudgment  in  any  of  the  superior  courts 
at  Westminster  shall  operate  as  a  charge  upon  all  lands, 
tenements  or  hereditaments  in  which  the  defendant  has 
any  estate  or  interest  whatever,  whether  at  law  or  in 
equity  (/). 

But  though,  in  general,  a  trust  follows  the  nature  of  a 
common  law  estate,  yet  on  the  other  hand  it  may  be  li- 
mited, like  a  use,  in  forms  that  the  common  law  will  not 
allow.  It  is  also  exempt  in  its  nature  from  the  common 
law  restrictions  with  respect  to  the  manner  of  conveyance, 
for  it  has  always  been  capable  of  being  created  or  assigned 
even  for  an  estate  of  freehold  duration,  by  deed  without 
livery,  or  by  last  will  and  testament.  It  might  originally, 
indeed,  have  been  established  upon  mere  parol  evidence. 
But  now  by  the  Statute  of  Frauds,  all  trusts  and  confi- 
dence of  lands,  except  such  as  arise  by  implication  of 
law,  must  be  manifested  and  proved  by  some  writing 
signed  by  the  party,  or  by  his  written  will.     And  the 

(i)  29  Car.  2,  c.  3,  s.  10.  (/)  Bat  by  icrt.  19  it  will  not  affect 

(k)  As  to  the  effect  of  the  provi-  land  as  against  parcha«crs,au>rtgagMa, 

aom  of  the  Statate  of  Frauds  with  re-  or  credilon,  until  entered  with  an  of- 

spect  to  trutestalei,  vide  2  Sauod.  bj  ficer  of  the  Court  of  Commoo  Pleas ; 

Wms.  11  a.  n.  (m) ;  Harris  r.  Pugh.  et  vide  2  &  3  Vict.  c.  1 1 ;  3  &  4  Viet. 

4  Bing.  336 ;  Harris  v.  Booker,  ibid.  c.  62,  t.  2. 

96 ;  Scatt  V.  Schoiey,  8  East,  467. 
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act  (m)  makes  the  like  ceremony  essential  to  the  validity 
of  any  assignment  or  transfer  of  this  species  of  interest. 
A  trust  is  also  exempt  from  forfeiture  (a)  (except  in  the 
case  of  treason,  where  it  is  expressly  made  subject  by  sta- 
tute to  that  incident  (o);  nor  does  a  trust  of  inheritance 
escheat  for  want  of  inheritable  blood ;  for  the  defect  of  an 
heir  confers  no  title,  in  this  case,  on  the  lord ;  it  merely 
enables  the  trustee  to  hold  the  land  discharged  of  the 
tnmtip).  In  all  these  incidents  the  modern  trust,  it  will 
be  observed,  follows  the  principle  of  the  antient  use. 

It  may  be  proper  before  we  conclude,  to  take  some 
notice  of  the  subject  of  terms  held  in  trust  to  attend  the 
inheritance.  This  is  a  trust  frequently  created  on  the 
purchase  of  real  property.  Thus  where  land  held  in  fee  is 
mortgaged  for  a  long  term  of  years  (as  a  thousand  years), 
and  upon  the  estate  being  sold,  the  mortgagee  is  paid  off 
out  of  the  purchase  money,  it  is  usual  for  the  purchaser 
(instead  of  taking  a  surrender  of  the  term  to  himself  and 
so  merging  it  in  the  inheritance)  to  keep  it  on  foot  and 
have  it  assigned  to  a  trustee  of  his  own  nomination,  in  trust 
for  huBself  (the  purchaser),  **  and  to  attend  and  protect 
the  inberitance."  The  reason  of  this  practice  is,  that  the 
beneficial  or  equitable  interest  in  a  term  assigned  upon 
such  a  trust,  follows  (though  a  mere  chattel)  all  the  limi- 
tations of  the  inheritance — belongs  to  the  heir  or  devisee 
of  the  new  owner,  and  not  to  his  executor  or  administrator 
—and  is  subject  to  the  other  incidents  of  a  fee  simple  (9), 
so  that  for  all  purposes  of  convenience  the  case  is  the  same 
as  if  it  bad  — r^gad  into  the  inheritance;  while  on  the 
other  hand  it  affords  him  a  security  which  he  could  not 

(«)  30  C«r.  t.  c  3.  •  9.  {p)  BsrgM  ».  WImM.  I  Bl.  Il«p. 

(•)  1  Scad.  Vu  30S  i  t\mmm  m  le  118)  1  Edn.  177  (  BmcUj  r  Rm. 

•  u«liwto«al|«f»t  Md.;  Hak.  mI.  S  V«.  4M }  1  Bl.  Cm.  U7. 

714,  KfUmj'iimmtX  •.  fcwk.Haid.  (f)  Bmi  *.  taMfanl,  Prw.  Cli. 

4M.  MS;  t  PraMi.tM.  ft.  C;  Wray*. 

(•)  OilM.  •.e.SOitlUp.lUi  WUKmm.  1  P.  Ww.  197  i  I  Suid. 

Amnny  OmmwI  >.  Cwlb.  4  Bw>  P.  tt9{  CmIm  v.CmU.  3  Aik.87. 
(     1S0. 
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have  had  if  a  merger  had  actually  taken  place.  For  if  it 
should  afterwards  turn  out  that  prior  to  the  purchase,  but 
posterior  to  the  creation  of  the  term,  there  had  been  an 
intermediate  alienation  or  incumbrance  of  the  fee  in  fa- 
vour of  another  person,  to  which  the  then  trustee  of  the 
outstanding  term  had  been  no  party,  and  of  which  the 
subsequent  purchaser  had  had  no  notice  when  he  took  his 
conveyance  and  paid  his  purchase  money,  he  will  be  pro- 
tected against  it,  through  the  medium  of  the  term,  which 
being  the  elder  title,  will  also  take  the  priority  in  point  of 
l^al  effect  Such  is  a  general  outline  of  the  doctrine  of 
attendant  terms  when  made  so  by  express  declaration  of 
trust ;  and  to  this  we  shall  only  add  that  there  are  cases 
also  in  which  terms  become  attendant  by  the  mere  con- 
struction of  a  court  of  equity — as  to  which  it  may  be  stated 
as  a  general  rule,  that  where  a  legal  and  equitable  estate 
become  vested  in  the  same  person,  the  one  a  term  of  years 
and  the  other  an  estate  of  inheritance,  though  there  can 
be  no  merger  (as  that  occurs  only  upon  the  union  of  two 
estates  of  the  same  nature,  both  legal  or  both  equitable), 
yet  by  analogy  to  the  common  law  rule  of  merger,  tlie 
tenn  will  be  considered  in  equity  as  attendant,  in  the  ab- 
sence at  least  of  any  sufficient  indication  that  the  contrary 
was  designed  by  the  parties  (r). 

We  have  now  touched  the  principal  points  in  the  law  of 
Uses  and  Trusts,  considered  as  species  of  estates ;  and  for 
the  present  may  dismiss  them  from  our  view.  With  re- 
spect to  uses,  indeed,  there  is  another  aspect  under  which 
they  will  very  soon  require  to  be  again  examined,  viz.  in 
their  important  (but  incidental)  connection  with  our  sys- 
tem of  conveyances.  But  this  is  a  subject  which  belongs 
not  to  the  present  chapter.  It  will  find  a  more  proper 
place  when  we  are  eugaged  in  the  consideration  of  Title, 
or  the  manner  in  which  estates  may  be  acquired  or  lost. 


(r)   Hayter  v.   Rod.   1  P.  Wms.       Wms,  236 ;   8  Swaost.  201  {    Burt. 
3€0 ;  Whitchurch  v.  Whitchurch.  2  P.       Compeod.  470. 
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CHAPTER  X. 

OP   TITLE   IN    GENERAL. 


Uavino  described  the  tenures  by  which  lands  or  corporeal 
hereditameoU  may  be  held,  and  the  kinds  of  estate  that 
may  be  bad  in  them,  we  are  next  to  consider,  in  pursuance 
of  the  division  before  laid  down  (a),  the  manner  of  acquiring 
and  losing  estates  therein.  And  it  is  to  be  observed,  that 
the  learning  on  this  subject  applies  to  equitable  as  well  as 
to  common  law  estates,  but  principally  to  the  latter ;  be- 
cause, though  the  rule  of  descent  is  the  same  in  both  (&), 
and  conTejaoces  of  the  same  kind  are  commonly  used  to 
create  or  transfer  both,  yet  equitable  estates  are  capable 
of  being  also  created  or  transferred  by  simpler  methods, 
and  indeed  by  any  instrument  sufficiently  indicating  the 
intention  of  the  parties,  the  only  formality  to  which  they 
are  in  general  subject,  being  that  introduced  by  the  pro- 
vision of  the  statute  of  frauds,  referred  to  in  the  last  chap- 
ter, which  requires  that  all  grants  and  assignments  of  any 
trust  or  confidence  shall  be  in  writing,  and  under  the  sig- 
nature of  the  party. 

In  proceeding  to  treat  of  the  manner  in  which  estates 
may  be  acquired  and  lost,  it  is  obrious  that  we  shall  not 
have  occasion  to  detach  the  consideration  of  loss  from 
that  of  acquisition,  but  that  they  are  reciprocal  ideas ; 
because,  [[by  whatever  method  one  man  gain  an  estate, 
by  that  same  method  or  its  correlative  some  other  man 
has  lost  it.  As  where  the  heir  acquires  by  descent,  the 
ancestor  has  first  lost  or  abandoned  his  estate  by  his  death ; 

(•)  Vid«  Mp.  p.  leo.  (*)  U«*4n|bl  *.  Wvlk,  Da^.  771. 

VOL.  I.  .A  A 


354     DK.  II.   BIGHTS  OF  PBOPBRTY. — PAST  I.   THINGS  BEAL. 

Qwhere  the  lord  gains  land  by  escheat,  the  estate  of  the 
tenant  is  first  of  all  lost  by  the  natural  or  legal  extinction 
of  all  his  hereditary  blood  ;  where  a  man  gains  an  interest 
by  occupancy,  the  former  owner  has  previously  relin- 
quished his  right  of  possession.  So  in  case  of  forfeiture, 
tlie  tenant  by  his  own  mistaken  view  or  neglect  has  re- 
nounced his  interest  in  the  estate ;  whereupon  it  devolves 
to  that  person  who  by  law  may  take  advantage  of  such 
default.  And  in  alienation  by  common  assuranci  '  o 
considerations  of  loss  and  acquisition  are  so  in  .  a 
and  so  constantly  contemplated  together,  that  we  never 
hear  of  a  conveyance  without  at  once  receiving  the  ideas 
as  well  of  the  grantor  as  the  grantee.]] 

The  acquisition,  then,  of  an  estate  in  land  is  commonly 
said  to  be  either  by  descent  or  purchase  (these  being  the 
principal  methods) ;  but,  more  accurately  speaking,  it  is 
either  by  act  of  law  or  act  of  the  party  (c) ;  which  last  is 
technically  called  purchase  (perquisitio). 

Title  by  act  of  law  expresses  all  those  modes  of  acqui- 
sition where  the  law  itself  casts  the  right  to  the  estate 
upon  the  acquirer,  independently  of  any  act  or  interference 
of  his  own,  or  of  any  other  person,  for  that  purpose.  Of 
these  the  principal  kind  is  title  by  descent ;   but  the  term 

(c)  This  division  is,  in  tnbstaDce,  "  or  the  like "  is  "  not  said  to  be  a 
suggested  by  Mr.  Hargrave,  Co.  Lilt.  "  purchase,"  "  because  the  inhf  ru- 
by Harg.  18  b,  o.  (2).  Blackstone  "  aoce  is  cast  apon,  or  a  title  vcstcil 
considers  all  title  as  either  by  de$e«nt  "  ia  the  lord,  by  act  in  law,  and  not 
or purrlias«,andde6oespurcfcaM (after  "by  his  own  deed  or  agreement." 
Littleton,  sect.  12)  as  "  the  posses-  Co.  LiU.  18  b.  The  truth  is,  that  it 
"  sion  of  lands  and  tenements  which  a  is  impossible  to  reduce  all  titles  toiht 
"  man  bath  by  his  own  act  or  agree-  alternative  of  detctnt  or  purehatt ; 
"  ment,  and  not  by  descent  from  any  and  as  to  neheat  more  particularly,  it 
"  of  his  ancestors  or  kindred."  (2  Bl.  aeemt  clear  that  it  is  neither  the  one 
Com.  201,  241.)  And  according  to  nor  the  other.  We  may  obseiv'  ' 
Blackstone,  purcfcaif  comprises  escAeat  that  in  the  Inheritance  Act,  3  &  : 
(ibid.  244),  which  however,  it  maybe  4,  c.  106,  the  meaning  of  the  »o(d 
observed,  falb  under  the  negative  part  purehater  is  settled  by  a  de6nition 
only,  and  not  the  positive  part  of  Lit-  contained  in  the  act  itself.  But  this  is 
tlelon's  definition.  And  accordingly  only  so  far  as  its  particular  provisions 
Lord  Coke  remarks,  "  that  an  escheat  arc  concerned  ;  vide  post,  p.  360. 
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will  aUo  properly  include  title  by  ucheaif  and  also  that  of 
tenant  by  the  emriay,  and  of  tenant  in  dower  (d). 

PiKrekaae,  on  the  other  hand,  though  Qin  its  vulgar  and 
confined  acceptation  it  is  applied  only  to  such  acquisitions 
of  land  at  are  obtained  by  way  of  bargain  and  sale  for 
money  or  some  other  valuable  consideration,]]  yet  properly 
inclndet  every  lawful  («)  mode  of  coming  to  an  estate  by 
the  act  of  a  party,  as  opposed  to  the  act  of  law ;  among 
which,  oar  attention  will  chiefly  be  directed  to  the  title  by 
oecarpewcy,  by/or/W/ure,  and  by  voluntary  transfer,  which 
last  is  usually  described  as  that  by  alienation  or  convey^ 

This  use  of  the  term  purchase,  by  which  it  is  distin- 
guished from  title  by  mere  act  of  law,  and  more  particu- 
larly from  descent,  corresponds,  it  may  be  remarked,  with 
that  of  conquest  {eonquestus  or  conquisitio)  among  the 
feodisto  (^),  and  in  the  law  of  Scotland  (h).  And  in  like 
manner  the  first  purchaser  (or  he  who  first  brought  the 
estate  into  the  family  which  at  present  owns  it)  was  styled 
among  the  Norman  jurists  the  conqueror  or  conquereur  (t), 
''  '  *  seems  to  be  all  that  was  meant  by  the  appellation 
A  as  given  to  William  the  Norman  when  his  manner 
of  ascending  the  throne  of  England  was  in  his  own  and 

(O  C«.  Lin.  18  b.  the  wiiare  of  bads  ander  aa  taara- 

(•)  AcMfdwf  10  Lard  Coka.  Um  Uoa  bj  altgit.  and  tba  dUhiaal  Ibnaa 

lana  parekaoa  lapatta  aaly  a  lawfal  of  piaeMdiag  by  wUdi  tba  laal  oalaia 

ani«Uttaa.  Car  ba  aajt,  UmU  "  lacb  of  a  baakrapl  or  iaaohaat  b  voMad  io 


'atattaialalaadobyBara  bjaiyac      bio  aonfoaat ;  Ma  1  &  9  Will.  4.  c. 
-  wfoaf,  aa  bj  diHaWa,  iMmiaa,      66.  •.  M;  \h2  Vku  c  110.  m.  37. 


•MHpalwa,  lie.caaaat      46.    Bat  tbaa  aad  all  albar  aodaa  af 
**  be  uid  la  CHM  ia  by  pvcbaaa,  aa      yarobaw  aai  awawwilad  ia  tba  tast. 


aMM«ibaarobbtrf.b«f|laf7,  piracy,  ais  aabaidlaaia  or  coHaiaral  aaly  la 

■■or  Iba  19w,  caa  joMly  ba  larwad  ■ahjaeta af  a aora  gaearal dtKrif«iaa, 

•'parabaaa.'*— Co.Utt.l8biatttda  aad  it  ia  ia  tba  diaeaaiaa  af  tbaaa 

aae.  3  b.  Mfefaeta  ibai  tba  mm 


(/)  Oihar  aMtbada  af  iraaofcr  ba-      pattaaily  af  Biariiwiii  tbaai  wiO  bs 
laag  la  iba  baad  af  pmrtUm ;  ihaaa      tmmi  la  ariaa. 
far  iwfli  wbicb  tba  alatata  law  baa         («)  Craf.  1. 1. 1. 10.  a.  IS. 
pravidad  far  «a  afldal  ar  Jadidal  aa.         (»)  Dalryiapla  af  Faad^  10. 
iafaana'tproparty.  MMbia         (Q  Or.  Cea<a».  Okm,  c.  16. 
A  a2 
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Qhis  succeMors'  charters,  and  by  the  historians  of  the  times, 
entitled  conquasttu,  and  himself  conquastor  or  conr/uisUoTf 
signifying  that  he  was  the  first  of  his  family  who  acquired 
the  crown  of  England,  and  from  whence  therefore  all 
future  claims  by  descent  must  be  derived.^] 

Among  the  different  titles  that  have  been  enumerated  we 
have  already  been  led  incidentally  to  discuss  those  of  tenant 
by  the  curtesy  and  tenant  in  dower.    At  present,  therefore, 
we  may  confine  our  attention  to  descent,  escheat,  or, 
forfeiture,  and  alienation  ;  the  two  first  being  titli 
of  law,  the  three  last  titles  by  purchase. 
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OP  TITLE  BY  DESCENT. 


Ws  have  seen  in  a  former  place  (a)  that  there  are  certain 
estates  called  estates  of  inheritance,  which  descend  to  a 
man  and  his  heirs :  and  that  these  are  cither  in  fee  simple 
or  fee  tail.  We  are  now  to  consider  more  particularly  the 
nature  of  such  descent  (6),  and  the  rules  by  which  it  is 
governed.  Tlic  discussion  will  turn  principally,  indeed, 
upon  the  nature  of  the  descent  in  fee  simple,  for  that  in 
fee  tail  is  only  in  the  nature  of  an  exception  or  variation 
upon  the  ordinary  law  of  succession  ;  and  when  that  law 
is  fully  understood,  the  explanations  before  given  with 
respect  to  estates  tail  in  general  will  throw  sufficient  light 
on  the  nature  of  the  descent  performam  doni. 

[The  doctrine  of  descent,  or  law  of  inheritance  in  fee 
simple,  is  a  point  of  the  highest  importance,  and  is  indeed 
the  principal  object  of  the  laws  of  real  property  in  Eng- 
land. All  the  rules  relating  to  purchases  whereby  the 
legal  course  of  descent  is  broken  and  altered,  perpetually 
refer  to  this  settled  law  of  inheritance  as  a  datum  or  first 
principle  universally  known,  and  upon  which  their  sub- 
sequent limitations  are  to  work.]]  Qln  order  to  treat  a 
matter  of  this  universal  consequence  more  clearly,  it  will 
be  expedient  to  lay  aside  such  matters  as  will  only  tend 
to  breed  embarrassment  and  confusion  in  an  inquirer. 
We  shall  therefore  decline  considering,  at  present,  who 

(fl)  Vid«  Mp.  pp.  317—330.  "  MMt"  i>iiitiJai*«lWytkl>iailf 

(»)  At  le  imtmn,  vid*  Co.  Litt      "  rii  Ua4  by  iMiM  •TeoMHgsWly. 

S97  •-MO  •  i  »mI  tk«  Mt  fcf  taB.     "  M«dlwlNMllMMrthdlksMi». 
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[[are  and  who  are  not  capable  of  being  heirs,  reserving  that 
for  the  chapter  of  escheats.]]  We  shall  also  pass  over  de- 
scents by  particular  custom  (as  to  all  the  sons  in  gavel- 
kind, and  to  the  youngest  in  borough-English),  for  these 
cannot  conveniently  form  a  subject  for  separate  considera- 
tion in  a  system  so  general  as  the  present  And  our  pre- 
sent inquiry  will  therefore  almost  exclusively  relate  to  the 
subject  of  descent  in  fee  simple  at  common  law. 

It  may  be  right,  however,  before  we  proceed  farther,  to 
make  this  preliminary  remark  with  respect  to  the  nature 
of  the  heir's  title, — that  [[no  inheritance  can  vest,  nor  can 
any  person  be  the  actual  complete  heir  of  another,  till  the 
ancestor  is  previously  dead.  Nemo  est  hares  vinentis. 
Before  that  time,  the  person  who  is  next  in  the  line  of  suc- 
cession, is  called  an  heir  apparent  or  heir  presumptive. 
Heirs  apparent  are  such  whose  right  of  inheritance  is 
indefeasible,  provided  they  outlive  the  ancestor:  as  the 
eldest  son,  who  must  by  the  course  of  the  common  law 
be  heir  to  the  father  whenever  he  happens  to  die.  Heirs 
presumptive  are  such  who,  if  the  ancestor  should  die  im- 
mediately, would  in  the  present  circumstances  of  things  be 
his  heirs,  but  whose  right  of  inheritance  may  be  defeated 
by  the  contingency  of  some  nearer  heir  being  born ;  as  a 
brother  or  nephew,  whose  presumptive  succession  may  be 
destroyed  by  the  birth  of  a  child ;  or  a  daughter,  whose 
present  hopes  may  be  hereafter  cut  off'  by  the  birth  of 
a  son.  Nay,  even  if  the  estate  hath  descended,  by  the 
death  of  the  owner,  to  such  brother,  or  nephew,  or  daughter, 
in  the  former  cases  the  estate  shall  be  divested  and  taken 
away  by  the  birth  of  a  posthumous  child  ;  and  in  the  latter, 
it  shall  also  be  totally  divested  by  the  birth  of  a  posthumous 
son  (c).]] 

It   may  also  be   material   to  observe,  that  the  estate 

claimed  by  the  heir  must  necessarily  be  one  that  remained 

in  the  ancestor,  or  deceased  owner,  at  the  time  of  his  death, 

and  of  which  he  has  made  no  testamentary  disposition ; 

)  a  Dl.  Com.  208. 
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the  title  of  an  ilienee  in  his  lifetime,  or  of  a  devisee  under 
hit  will,  being  of  course  preferable  to  that  of  the  heir. 

These  things  being  premised,  let  us  now  examine  the 
doctrine  of  descent  itself,  or  the  rules  according  to  which 
the  heir  to  an  estate  in  fee  simple  is  to  be  ascertained, 
when  the  succession  to  it  opens  or  becomes  vacant  upon 
the  deatli  of  the  proprietor. 

This  branch  of  law  is  founded  for  the  most  part  not  on 
statute,  but  on  the  custom  of  the  realm,  being,  in  point  of 
antiquity,  referable  to  a  period  at  least  as  early  as  the 
reign  of  Hen.  II.  (d).  At  that  time,  indeed,  its  develop- 
ment appears  to  have  been  in  some  degree  imperfect; 
but  it  had  attained  to  complete  maturity  in  the  reign  of 
lien.  III.,  or  at  latest  in  that  of  £dw.  I.  («);  after  which 
it  underwent  no  change  for  the  space  of  more  than  five 
hundred  years,  until  at  length  partially  reconstructed  in 
the  last  reign  by  the  act  of  3  &  4  Wm.  IV.  c.  106,  passed 
for  i  inent  of  the  law  of  inheritance  (/).     As  now 

mo  y  this  statute,  it  may  be  reduced  to  the  follow* 

ing  rules  or  canons  (^) : — 

I.  In  every  case  the  descent  shall  be  traced  from  the 
purchaser. 

(W)  TliH  tfpmn  ffom  ibt  UwttM  wo  who  lut  died  scUmUj  MiMd,  m 

of  CiUi)*Ul«  (wriUfs  tbMi  1181),  ii^iii(M«,  bat  tbaU  M*«r  UoMlly  ••• 

wkoM  M««i«l  of  lb*  Uw  of  iaiMrit-  oaod. 

•mm  tnwprw  all  tW  priadpal  Cm>  R«1«  3.  That  tba  bmI*  Imm  iImII 


lmiaftte«drtiaffay«M.  be  adidMi  bafm  tlw  fcMbb 

(«)  Halc'i  UiM.   C.  L.   c.    II  ;  RobS.  That wlMa  Um* an  t«« or 

Rootot't  llbt.  Kog.  Law,  vol.  i.  p.  mora  aiaUt  in  equal  dcfroa,  iha  ddaat 

til ;  vol.  ii.  pp.  246.  317.  oolj  alMll  iolMni.  hot  tho  fmaloi  all 

if)  Thia  act  was  fooodad  oo  tho  logolhar. 

Bofeitof  thoCiiBBiiiiifiiiia  ip|iiiiiil  Eria4.  That  tho KooalJwtMdilo 


•o  lovMO  tho  lawa  of  vaol  fmfmtft  !•  i^^ifaw  of  aay 

Or)  Tho  alalMlo  oppliaa  lo  m  do-  tkaU  nffaaaot  thoir  aaaoaUr ;  that  ia, 

MMia  ivhkh  tooh  plaeo  oo  a  daoih  ohall  alaad  is  tho  aaao  ploco  oa  tho 
prior  to  tho  latof  Jaib  ltS4.  Far  tho 


km  by  which  awh  a  doMOM  woo  go*      ho  hooa  HtiB|. 

vwMd  «•  MHt  loftr  to  tho  awaloa  of         Bdo  ft.  Thot  oa  fcilwo  of  Haori 


iWhiohboaMloMi—  I dioiioriiwoofthoi 

Bolo  L  Hm  III  111 ihon  H.      arind,  tho  lahiillioi 

aoalU  dnrand  Ia  ika  Sm**  ml  iIm  p*r.        m  kia  ealUuual  ralaltaoa.  faaiair  of  llt« 
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This  primary  law  of  descent  is  laid  down  in  the  form 
here  propounded  by  the  act  of  parliament  to  which  we 
have  just  referred  ;  and  it  gives  its  own  defw  T  tlie 

sense  in  which  the  word />MrcAa#er  is  here  to  Ij'  tood 

— which  is  somewhat  different  from  that  which  properly 
belonj^  to  the  term,  as  explained  in  the  last  chapter— > 
for,  with  some  exceptions  not  material  to  the  present  pur- 
pose, every  person  is,  according  to  the  definition  of  the 
statute,  a  purchaser  who  takes  otherwise  tlian  by  de> 
scent  {h). 

The  effect  then  of  the  rule  above  laid  down  is  as 
follows  :  that  if  the  deceased  owner  of  an  estate  in  fee 
simple  came  to  it  by  purchase,  that  is,  in  any  other  manner 
than  by  inheritance,  the  party  claiming  it  as  heir  must 
make  him  the  propositus,  or  person  from  whom  consan- 
guinity is  to  be  traced;  while  on  the  other  hand,  if  he 
came  to  it  by  inheritance  from  some  purchasing  ancestor, 
that  ancestor  must  be  made  the  propositus.  Thus  if  John 
Stiles,  in  the  annexed  table  of  descent,  dies  the  proprietor 
of  an  estate,  which  he  is  known  to  have  acquired  by 
purchase,  any  person  claiming  it  as  heir,  must  prove  that 
he  is  heir  to  John  Stiles,  that  is,  stands  in  such  relation 
of  consanguinity  to  John  Stiles  (either  ex  parte  paternd 
or  ex  parte  tnaterna)  as  the  laws  of  descent  hereafter 
laid  down  make  sufficient  in  the  particular  case ;  but  if 
John  dies  owner  of  an  estate  which  descended  to  him 
from  Geoffrey  his  father,  by  whom  it  appears  to  have  been 
originally  purchased,  the  claimant  must  prove  that  he  is 

blood  of  the  first  parchaser,  subject  to  the  laods  have  ia  fact  detoeuded  firon 

the  three  preceding  rules.  a  female. 

Kule6.  Thai  the  collateral  heir  of  (A)  3  &  4  Wm.  4,  c.  106,  s.  1. 

the  person  last  seised  must  be  his  next  The  words  of  the  act  are,  that  the 

collateral  kinsman  of  the  whole  blood.  purchaser  "  shall  mean  the  person  who 

Rule  7.  That  in  collateral  inherit*  "  last   acquired    the    land  otherwise 

ance  the  male  stocks  shall  be  preferred  "than  by  descent,  or  than  by  any 

to  the  female  (that  is,  kindred  derived  "  tuhtat,  partition,  or  tneloiure,  by 

from  the  blood  of  the  male  ancestors,  "  the  eflTecl  of  m  hich  the  land  shall 

however  remote,  shall  be  admitted  be-  "  hare  become  part  of  or  descendible 

fore  thoee  from  the  blood  of  the  fe-  "  in  the  same  manner  as  other  land 

male,  however  near),  unleu  where  "  acquired  by  descent." 
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heir  to  Geoffrey  the  father,  who  becomes  in  that  case  the 
fnponttts,  in.Htoad  of  John,  the  last  owner ;  the  conse- 
quence of  which  b,  that  no  relation  to  John  ex  parte 
matermd  can,  as  such,  ever  inherit.  Again,  if  the  estate 
descended  to  John  from  Lucy  Baker,  his  mother,  who  is 
known  to  have  been  the  purchaser,  the  descent  must  in 
that  case  be  traced  from  ker,  and  John's  relations  ex  parte 
patermd  are,  on  the  same  principle,  necessarily  excluded. 
It  often  happens  however,  especially  in  long  descents, 
that  it  is  uncertain  by  whom  an  estate  was  originally 
purchased;  and  against  this  difficulty  of  proof  the  act 
of  parliament  provides  by  the  following  rule  of  evidence^ 
which  is  to  be  understood  as  a  necessary  supplement  to 
the  rule  of  descent  under  consideration  ;  viz.  that  the  last 
•r  (as  the  act  describes  him)  "  the  person  last  en- 
')  to  the  land,  shall  be  considered  to  have  been  the 
purchaser,  unless  it  shall  be  proved  that  he  inherited  it ; 
t  the  same  rule  shall  be  constantly  applied  at 
-p  upward  of  the  pedigree  (it).  Therefore  if  John 
Stiles  is  the  person  last  entitled  to  an  estate,  and  dies,  and 
it  (I  ar  whether  he  purchased  it  or  not,  the 

claiu .  j>rove  descent  from  him.     So  if  it  appears 

that  he  inherited  it  from  his  father  Geoffrey,  but  it  is  un- 
!  her  Greoflfrey  purchased  it  or  not,  the  claimant 

•  >vv^  himself  heir  to  Geoffrey;   and  on  the  same 
,  ,  if  it  can  be  shown  that  Geoffrey  took  by  descent 

from  George,  then  Oeorge  roust  be  made  the  propositus. 

Thb  rule,  though  newly  introduced  by  the  Inheritance 
Act,  b  mainly  founded  on  the  antient  maxim,  that  nomt 
ikaU  claim  as  heir  who  is  not  of  the  blood  of  the  pw- 
ekaser{l),  a  maxim  [[peculiar  to  our  own  laws,  and  those 

(0  TW  act  pwiilw  Ifcsi  tfchMp>»»  (4)  Ibid.  Met.  2. 

MM  "tlwll  9itnmi  lo  Ik*  ImI  ftmm  (I)  "  Aod  aoia.  it  U  to  oM  tad 

"  wko  bad  •  riflit  tlMralo.  wbttlMr  Im  *•  trat  mttiai  ia  law,  that  aoaa  tlMli 

V  did  ac did  aetabtaiatU till ion,  " iakarit  aaj  laada  at  Mr.  bat  aaly 


orilMiaoaiflarikaiaaliaad|Miia      '*ikablaadarilwlnlp«fdMaar.'*Ce. 
'tlwfaari'*aai4WiU.4.c.  106.«.1.      LttLlSai  «  vida  t  BL  Cask tM. 
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Qof  a  similar  original,  for  it  was  entirely  unknown  among 
the  Jews,  Greeks,  and  Romans,  none  of  whose  laws  looked 
any  farther  than  the  last  owner  of  the  estate,  but  assigned 
him  an  heir  without  considering  by  what  title  the  estate 
was  gained,  or  from  what  ancestor  derived ;  but  the  an- 
tient  law  of  Normandy  agreed  with  ours  in  this  respcct(»i) ; 
nor  indeed  is  that  agreement  to  be  wondered  at,  since  the 
law  of  descent  in  both  is  of  feudal  origin,  and  this  rule 
cannot  otherwise  be  accounted  for  than  by  recurring  to 
feudal  principles. 

When  feuds  first  began  to  be  hereditary,]]  that  is,  subject 
to  succession  according  to  consanguinity,  Qt  was  made  a 
necessary  qualification  of  the  heir  who  would  succeed  to  a 
feud,  that  he  should  be  lineally  descended  from  the  first 
feudatory  or  purchaser  (n).  In  consequence  whereof,  if  a 
vassal  died  seised  of  a  feud  of  his  own  acquiring,  or  feo- 
dum novum,  it  could  not  descend  to  any  but  his  own  oft- 
spring,  no  not  even  to  his  brother,  because  he  was  not 
descended  nor  derived  his  blood  from  the  first  acquirer. 
But  if  it  woB  feodum  antiquum,  that  is,  one  descended  to 
the  vassal  from  his  ancestors,  then  in  failure  of  his  own 
descendants,  his  brother,  or  such  other  collat  "  "  i 
as  was  descended,  or  derived  his  blood  from  t  - 
datory,  might  succeed  to  such  inheritance. 

To  this  purpose  speaks  the  following  Tu\e,  frater  fratri 
sine  legitimo  httrede  defuncto,  in  heneficio  qiiod  eorum  pa- 
trig  fuit,  succedat ;  sin  autem  unus  e  fratribus  a  domino 
feudum  acceperit,  eo  defuncto  sine  legitimo  hterede,  frater 
ejus  in  feudum  non  succedit  (o).  The  true  feudal  reason 
for  which  rule  was  this,  that  what  was  given  to  a  man  for 
his  personal  service  and  personal  merit,  ought  not  to  de- 
scend to  any  but  the  heirs  of  his  person ;  and  therefore 
as  now  in  estates  tail,  (which  a  proper  feud  very  much 
resembled,)  so  in  the  feudal  donation,  nomen  hceredis  in 
prima  investiturd  expressum  tantum  ad  descendentes  ex  cor- 

(«)  Grand  Coiutum.  c.  SA.  (o)  1  Feud.  sect.  2. 

(n)  1  Fead.  20. 
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Qwrv  primi  vasalii  extenditur,  et  mom  ad  eollateraUSf  miti 
ex  carport  primi  vasaUi  site  stipitis,  descendant  ( p) ;  the 
will  of  the  donor  or  original  lord,  when  feuds  were  turned 
from  life  estates  into  inheritances,  not  being  to  make 
them  absolutely  hereditary,  like  the  cUlodiumiq)^  but  here- 
ditary only  tub  mtodo ;  not  hereditary  to  the  collateral 
relation  or  lineal  ancestors,  or  husband  or  wife  of  the 
feudatory ;  but  to  the  issue  descended  from  his  body 
only.]] 

Under  this  system  therefore  it  was  necessary  that  a 
person  claiming  by  descent  on  the  death  of  the  last  pro- 
pria •  ii!d  prove  himself  not  only  to  be  of  the  blood 
of,  l  -  lily  descended  from,  the  purchaser,  for  neither 
in  zfeudmm  novum  or  feudum  antiquum  were  the  collateral 
relations  of  the  purchaser  entitled  to  succeed.  [[However, 
in  process  of  time,  when  the  feudal  rigour  was  in  part 
abated,  a  method  was  invented  to  let  in  the  collateral  re- 
lations, in  failure  of  the  descendants  of  the  grantee,  to  the 
inheritance,  by  granting  him  ^feodum  novum  to  hold  ut 
feodum  antiquum,  that  is,  with  all  the  qualities  annexed  to 
a  feud  derived  from  his  ancestors,]]  and  then  (though  the 
lineal  ancestors  themselves  were  always  excluded,  for  rea- 
sons which  will  hereafter  appear,)  yet  the  collateral  rela- 
tions of  the  purchaser,  that  is,  the  descendants  of  those 
ancestors,  were  admitted  to  succeed,  even  in  in/initumf 
because  they  might  have  derived  their  blood  from  the  first 
imaginary  purchaser.  QFor  since  it  was  not  ascertained 
in  such  general  grants  whether  this  feud  should  be  held 
mt  feodmm  paiermumf  or  feodum  omAisi,  but  ut  feodum  am- 
tiqummt  merely  as  s  fiud  of  indefinite  antiquity,  that  is, 
since  it  wtm  not  ascertained  firom  which  of  the  ancestors 
of  thiQ  real  purchaser  [[this  food  should  be  supposed  to 
have  descended,  the  law  would  not  ascertain  it,  but  would 
sQppose  any  of  his  ancestors  pro  re  mata  to  have  been 
the  first  purchaiu>r ;  and  therefore  it  admitted  any  of  his 

t  f)  Cra«.  1. 1,  itc  9.  Mci.  ae.      (f )  As  le  mUtdimm,  vkk  Mp.  161. 10S,ai9. 
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[[collateral  kindred  (who  had  the  other  necessary  requi- 
sites) to  the  inheritance,  because  every  collateral  kins- 
man must  be'  descended  from  some  one  of  his  lineal  an- 
cestors.]] 

Of  this  nature,  it  is  said(r),  have  been  all  the  grants  of 
fee  simple  estates  in  this  kingdom.  They  were  no  other 
than  grants  of  a  feodum  novum^  to  be  held  ut  antiquum^ 
or  feud  of  indefinite  antiquity ;  while,  on  the  other  hand,  a 
gift  in  tail  (where  none  but  the  lineal  descendants  of  the 
first  donee  are  admitted)  proceeded  on  the  principle  of  a 
feudum  stride  novum. 

But  while  the  old  feudal  requisite  of  a  lineal  descent 
from  the  real  purchaser  was  thus  substantially  •-' 
it  continued  nevertheless  to  be  necessary  that  the  > 
should  be  of  his  blood ;  for  no  person,  without  being  re- 
lated to  him,  either  lineally  or  collaterally,  could  be  sup- 
posed to  be  lineally  descended  from  the  imaginary  pur- 
chaser. And  as  it  was  necessary  that  the  claimant  should 
be  of  his  blood,  so  it  was  from  him  as  a  root,  that  the 
descent  was  in  some  cases  to  be  traced;  for  if  the  estate 
which  descended  was  of  a  kind  in  which  the  owner  cannot 
acquire  actual  seisin  of  the  land,  (as  is  the  case  with  a 
reversion  or  remainder  expectant  upon  freehold,  for  there 
the  actual  seisin  belongs  to  the  particular  tenant,)  the 
rule  was  that  the  claimant  must  trace  his  descent  from 
(or,  as  it  was  usually  expressed,  make  himself  heir  to,)  the 
purchaser  (j«).  Supposing  the  estate  descended,  however, 
to  have  been  one  in  possession  (t)  (which  includes  the  case 
where  it  is  a  reversion  or  remainder  expectant  on  a  term 
of  years  in  possession  («),)  the  rule  was  different ;  for  here 
another  antient  maxim  intervened,  and  required  that  the 
claimant  should  make  himself  heir  to  the  person  last  actually 

(r)  Vide  Wright's  Teoutes,  180;  3      656;   15   East,  294  a  ;  2  Bl.  Rep. 
Bl.  Com.  222.  1099. 

(()  Ralcliffe's  case,  3  Rep.  42  a  ;  (()  As  to  an  estate  in  poMesaioo, 

Doe  V.  IlattoD,  3  Bos.  it  Pul.  649,      vide  sup.  p.  289. 

(u)  Vide  sup.  pp.  292, 300. 


CBAP.  XI.— OP  TITUI  BY  OBflOSNT.  365 

stuedof  the  inheritance  {x) ;  every  person  who  obtained 
an  actual  seisin,  whether  he  were  an  original  purchaser, 
or  derived  his  title  by  descent,  being  considered  as  a  new 
root,  from  whicli  all  future  claimants  were  to  spring  (y) ;  a 
principle  that  was  briefly  expressed  by  the  adage  teitina 
facit  stipiUm,  and  of  which  the  origin  seems  never  to  have 
been  fully  and  satisfactorily  traced  (z).  Thus  if  Geoffrey 
Stiles,  the  father,  died  seised  of  land  of  which  he  was  the 
purchaser,  and  which  descended  to  John  as  his  heir,  and 
John  died  before  entry,  the  next  claimant  was  to  make 
himself  heir  to  Geoffrey ;  but  if  John  entered  and  obtained 
actual  seisin,  it  would  then  be  necessary  to  claim  as  heir 
not  to  Geofl'rey,  but  to  John.  And  the  difference  was 
material;  because  the  heir  to  the  person  last  seised  and 
the  heir  to  the  purchaser  were  not  necessarily  the  same 
person.  If  John,  for  example,  died  leaving  a  half  brother, 
bb  father's  son,  the  latter  might  possibly,  on  John's  de- 
cease, be  next  heir  to  Geoffrey  the  father ;  but  it  was  im- 
possible, as  the  law  then  stood,  that  he  should  be  heir  to 
John,  descent  not  then  being  allowed  between  those  re- 

(i)  "A  mn  that  cUimeth  m  bctr  "  of  bit  inccstor's  ^ot,  io  the  pre- 

"  ID  fM  •Mpk  to  uy  nao  by  datreot  "  wac*  of  Um  himiiA  peers ;  till  at 

"  mMl  Mak*  kiamU  kmt  le  bin  ib«t  "  kagtb.whta  tbc  rigbt  of  uiccewioa 

"  WW  l«M  wiMd  of  lb*  actaal  rrccboM  "  bocaaM  tadefnatWa,  aa  aauy  ea  aay 

"  aad  iabaritaaca."    Co.  Liiu  lib;  "  part  of  tbo  laada  wtlbta  tba  eoaaty 

at  viJa  RadcliA'a  caaa,  3  Hop.  41b.  ••  (which,  if  diapalad.  waa  to  ba  aftar> 

43  a.  *•  wardalriadbytboaapaan),ora«h«r 

(«)  liale'a  llial.  C  L  e.  11. 


(i)  UUckiUMM'a  axplaoalioe  ia  tbat  •*  aa  aqaivalaat  la  iba  fatmal  paat  of 

ibo  law  laqaiiad  tbat  Do«one«y  of  paa-  *•  octaio,  aod  made  tba  laaaot  capable 

aaaaiaa  aa  oviiiaDca  ibat  tbt  aacaalor  *•  of  iraaaoiiuiof  bia  aataia  by  <ia« 

bad  tba  preparty  ia  bioMalf  which  waa  ••  aeaal."    «  BL  Com.  M0.    Et  vida 

to  ba  uaaamtlad  lo bia  heti i  "  «bKb  Wrigbt'aTaa.,Oilb.Taa.  Battboagb 

'*  aoianMy."aayaha,"badaareaa<led  tbia  say  asplaia  wby  daaeaot  waa  oat 

"  ia  tba  plaea  af  iba  aMiaat  faadal  !••  lo  ba  tiacad  aseapl  fraaa  a  { 

"  taaiitafa,  abaiaby .  wbila  hada  wata  had  abtaiaad  atMal  aaWa.  It  < 

•*  piacaiiei.  tba  waaal  aa  iba  daaeaat  ab— r  wby  iba  paiaea  I 

**  of  laada  waa  laiaMffly  adoMtlad  ia  lo  ba  tba  frtpnitmi  or  foal  af  i 

"  Ibo  lmd%  co«ft,  aa  ia  still  ibo  prac*  la  prafbtaaea  la  a  kaawa  pairbaaar, 

•*  tjca  ia  Scolload.  aad  tboto  laottvod  wba  bad  aha  ahtaiaod  actaal 
'   Ilia  aaUa  ia  iba  aaiara  af  a  naawal 
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lated  by  the  half  blood  (a).  The  rule  of  which  we  speak 
did  not  make  it  the  less  necessary,  indeed,  that  the 
claimant  should  be  of  the  blood  of  the  purchaser;  for 
this,  in  every  case  of  descent,  was  universally  rcquirod  : 
but  if  he  had  that  qualification,  and  could  make  him.s(rlf 
heir  to  the  person  last  seised,  he  was  entitled  to  succeed 
whether  he  could  make  himself  heir  to  the  purchaser  or 
not  (6);  while,  on  the  other  hand,  his  being  heir  to  the 
purchaser  was  not  sufficient,  unless  he  was  also  heir  to 
the  person  last  seised.  Thus  if  John  Stiles  had  purchased 
land  and  died,  leaving  no  other  kindred  than  his  father's 
brother  and  his  own  brother  of  the  half  blood  (his  father's 
son),  the  uncle  would  have  been  his  heir,  as  the  brother 
(by  the  rule  already  noticed)  could  not  have  claimed  in 
that  character;  and  if  the  uncle  had  also  obtained  seisin 
and  died,  without  other  kindred  than  John's  half  brother, 
the  latter  would  then  have  been  entitled  to  succeed,  for 
he  would  have  been  heir  to  the  person  last  seised,  and  of 
the  blood  of  the  purchaser,  though  not  the  heir  of  the 
purchaser  (c).  On  the  other  hand,  if  John  Stiles  had  in- 
herited land  purchased  by  Geoffrey,  and  died  seised  with- 
out other  kindred  than  his  half  brother  (his  father's  son), 
the  latter  could  not  have  inherited,  because  unable  to  make 
himself  heir  to  John ;  and  yet  he  would  have  been  heir  to 
Geoffrey. 

It  is  to  be  observed,  however,  that  in  many  cases  to 
trace  descent  from  the  person  last  seised  amounted  in 
effect  to  the  same  thing  as  tracing  descent  from  the  pur- 
chaser. For  where  the  last  owner  (or  person  on  whose 
death  the  succession  became  vacant)  happened  to  have 
been  in  fact  the  purchaser  of  the  estate,  he  would  also  be 
the  person  last  actually  seised.  Thus,  if  it  were  an  estate 
in  possession  acquired  by  feoffment,  this  implied  (as  else- 
where shown  (d) )  a  real  delivery  to  him  of  the  actual 


(a)  Co.  Lilt.  15  b.  (c)  U.  Chit.  Desc.  115. 

(b)  Hale's  llM.  C.  L.  c.  11.  (d)  Supra,  p.  292. 
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aeistii ;  and  supposing  it  to  have  been  acquired  by  devise, 

or  hy  a  ronvevan  '  r  the  Statute  of  Uses  (of  the  na- 

lur    ot  whicli  w.  peak  hereafter),  the  case  would 

be  in  eflect  the  same,  for  the  actual  seisin  (so  far  at  least 
as  would  suffice  to  make  him  the  root  of  descent)  would 
here  be  transferred  to  him  without  entr\',  by  construction 
of  law(«).  So  if  it  were  a  reversion  or  remainder  in  fee 
expectant  on  an  estate  for  years,  he  would  be  clothed  with 
an  actual  seisin  of  the  fee  (upon  a  principle  before  ex- 
plained (/) )  through  the  medium  of  the  possession  of  his 
particular  tenant.  In  all  such  cases,  therefore,  if  the 
claimant  made  himself  heir  to  the  purchaser,  he  would 
also  make  himself  heir  to  the  person  last  actually  seised ; 
and  as  he  would  thereby  moreover  prove  his  consanguinity 
to  the  purchaser,  he  would  satisfy  both  the  conditions  re- 
quired to  make  out  a  descent  in  fee  simple. 

These  explanations  will  suffice  not  only  to  explain  the 
nature  of  the  new  rule  now  laid  down  by  the  Inheritance 
Act,  but  to  prove  also  its  convenience  and  propriety.  It 
tli^cards  in  effect  the  maxim  of  seisina  facit  stipitemf  and 
r-talilishcs  in  every  case  the  rule,  which  formerly  obtained 
only  ii»  ccitaiu  instances,  that  descent  shall  be  traced  from 
the  purchaser (^).  In  point  of  simplicity  and  uniformity 
<.r  ~\-i>  in,  tlie  advantage  is  consequently  obvious,  while, 
oil  tiir  .  !n  ;  hand,  nothing  is  sacrificed  which  it  could  be 
useful  to  retain.     In  very  numerous  instances,  the  descent 


(•)  Wkik.  D«c.  e.  1,  •.  1.    Tb*  b«t  U  is  ■ppr>lwDd<d  Uni  dw 

expraaioo  Mcd  by  lb«  kvowl  tvUaor  ao  kImI  niaia  bj  eoMlraeUoa  of  bv. 

of  ibat  UaattM  b.  ib«t  •*  mcb  a  pro-  li  is  cloatlj  oot  sveb  a  aaUio  io  law  as 

"  potty"  b  tbafoby  ••  voalod  or  Im4"  Umi  of  ibo  boir,  wbieb  raqwros  to  bo 

to  Ibo  pvrcbaoor.  a«  to  bmIm  tbo  laad  coipllad  bj  oatiy,  ud  b  M  oetail 
daacoMliblo  to  bb  bain.  DotUaooaM 


BMat  conoet,  sol  to  dopon  tnm  d«  (/)  Sop.  p.  S65,  a. 

ospfoaaioo.  aetmml  mtiki,  ao  Mtbiof  (f)  lotbaeaaaof  aroronionwhich 

abort  of  ibb  will  aaCeo  la  aalbfy  tbo  baa  aovor  boaa  pucbaaod  aiaoa  to 

larao  of  tbo  nilo.*MWM/«Hr  uifittm,  croatbe,  tbo  jmtmA  wao,  baibi*  lbs 


It  b  trao.  tbat  Lord  Coko  apptara  to      act.  to  bo  iraeod  firoai  dM 

Ibo  aaiabi  aeqairad  oadar  a      eroatod  it ;   Raidift'a  eaao,  S  Bop. 


dovbo  oa  tbo  tiaialo  of  Uw  oo  a      49  a.     Aad  mmk  il  te  praoawad  ia 
•oWa  ia  <••,  Co.  Lilt.  111.  leebi      aittltboralo. 
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(as  we  have  seen)  was  in  efiect  already  traced  from  the 
purchaser;  and  though  it  was  otherwise  in  cases  where 
the  last  owner  had  become  entitled  by  descent  to  an  estate 
in  possession,  no  sufiicicnt  reason  could  at  the  present 
day  be  shown  (whatever  may  formerly  have  existed)  in  fa- 
vour of  such  a  distinction.  Indeed  the  maxim  of  seisina 
facit  stipiiem  was  attended  with  material  inconvenience ; 
for  it  was  sometimes  difficult  to  determine  what  would 
amount  to  a  seisin  sufficient  to  constitute  a  stipes;  and 
highly  unsatisfactory  besides,  that  the  right  to  the  succes- 
sion should  in  any  case  depend  on  so  unimportant  a  cir- 
cumstance as  the  omission  of  the  owner  to  muke  entry 
before  his  death  on  the  land  he  luul  acquired  by  inherit- 
ance (h). 

II.  A  second  general  rule  or  canon  is,  that  inheritances 
shall  in  the  first  place  lineally  descend  to  the  issue  of  the 
purchaser,  in  infinitum. 

The  principle  of  placing  the  lineal  descendants  first  in 
succession  to  their  ancestor  is,  under  all  systems  of  descent, 
invariably  adopted,  and  may  be  said  to  be  of  universal  ob- 
ligation or  propriety ;  for  even  if  it  be  held  that  the  laws 
by  which  property  is  transmitted  from  one  man  to  another, 
are  in  every  case  of  an  arbitrary  nature,  and  juris  positivi 
only  (a  doctrine  which  there  is  great  difficulty  in  admitting 
as  regards  the  succession  of  relatives),  yet  at  least,  in  the 
choice  of  rules,  it  may  happen  that  there  are  some  much 
more  consonant  than  others  to  the  common  feelings  of 
mankind  and  the  natural  sense  of  propriety ;  and  such 
principles  as  these  seem  universally  to  suggest  that  [[when- 
ever a  right  of  property  transmissible  to  representatives  is 
admitted,  the  possessions  of  the  parents  should  go,  upon 
their  decease,  in  the  first  place  to  their  offspring,  as  those 
to  whom  they  have  given  being,  and  for  whom  they  are 
therefore  bound  to  provide.]] 

(A)  See  Fiikt  Real  Prop.  Rep.  p.  15. 
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III.  We  may  lay  it  down  as  a  third  rule,  that  tlie  chiU 
drcn  of  tlic  purchaser  are  preferred  to  their  own  issue ; 
and,  among  such  children,  males  to  females,  and  an  elder 
male  to  a  younger ;  but  females  (where  there  are  several) 
take  together. 

This  involves  three  principles :  first,  that  the  descent 
is  to  the  children  rather  than  their  descendants  ;  secondly, 
that  the  male  children  are  admitted  before  the  female ; 
thirdly,  that  among  the  male,  primogeniture  is  the  rule, 
though  not  among  the  female. 

1.  The  children  (as  being  nearer  in  blood  to  the  pur- 
chaser) are  of  course  preferred  to  their  own  descendants ; 
that  is,  if  any  child  of  the  purchaser,  living  at  his  decease, 
has  issue  also  living  at  the  same  period,  the  estate  will 
descend  to  the  child  (who  is  more  nearly  related  to  the 
purchaser),  and  not  to  the  grandchild  or  other  descendants, 
who  are  more  remot 

2.  But,  secondly,  a;;.  ,  _  ilie  children  of  the  purchaser 
males  take  before  fcujali  >,  [[or,  (as  our  male  law-givers 
have  somewhat  uuceremoniously  expressed  it,)  the  wor- 
thiest of  blood  shall  be  preferred  (A).]]  QAs  if  John  Stiles 
hath  two  sons,  Matthew  and  Gilbert,  and  two  daughters, 
Margaret  and  Charlotte,  and  dies  :  first  Matthew,  and  (in 
case  of  his  death  without  issue)  then  Gilbert  shall  be 
admitted  to  tlic  succession,  in  preference  to  both  the 
daughters.^ 

[This  preference  of  males  to  t<  ' . 

able  to  the  law  of  succession  amoi  < 

MDOog  the  states  of  Greece,  or  at 

nians(A),  but  was  totally  unknown  to  tlie  .  lvome</) 

(such  of  them,  at  least,  as  ar*"  "-"^  ..v« ..  ,„  .^j,,  ^f^. 

thren  and  sisters  are  alloweti  ,ual  portions 

of  the  inheritance.     Without  entering  into  tlic  comparative 

merit  of  the  Roman  and  tlu-    '^  r  constitutions  in  this 

(k)  H«lir»HiM.CM.  U«.e.  1 1  1^}  PttiL  LL.  Ank.lib.6.  lit.  «. 

(i)  Nuib«»,  chaf.  ftsvit.  ^I)  Imi.  iii.  I.  6. 

VOL.  I.  .B  B 
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[[particular,  or  examining  into  the  greater  dignity  of  blood 
in  the  male  or  female  sex,  it  is  sufficient  to  observe  that 
our  present  preference  of  males  to  females  seems  to  have 
arisen  entirely  from  the  feudal  law.  For  tliough  our 
British  ancestors  (the  Welsh)  appear  to  have  given  a  pre- 
ference to  males  (m),  yet  our  Danish  predecessors  who 
succeeded  them  seem  to  have  made  no  distinction  of  sexes, 
but  to  have  admitted  all  the  children  at  once  to  the  inhe- 
ritance (n).  But  the  feudal  law  of  the  Saxons  on  the  con- 
tinent (which  was  probably  brought  over  hither  and  first 
altered  by  the  law  of  King  Canute)  gives  an  evident  pre- 
ference of  the  male  to  the  female  sex.  "  Pater  aut  mater 
"  defuncti,  Jilio  non  Jitia,  hareditatcm  relinquent.  Qui 
"  defitnctus  non  jxlios  sed  Jilias  reliquerit,  ad  eas  omnit 
**  hareditas  pertineatio)."  It  is  possible,  therefore,  that 
this  preference  might  be  a  branch  of  that  in  "  ' 
system  of  feuds  which  obtained  here  before  the  C<  .  , 
especially  as  it  subsists  among  the  customs  of  gavelkind, 
and  as,  in  the  charter  or  laws  of  King  Henry  I.,  it  is  not 
(like  many  Norman  innovations)  given  up,  but  rather 
enforced  ( jj).  The  true  reason  of  preferring  the  males 
must  be  deduced  from  feudal  principles,  for  by  the  genuine 
and  original  policy  of  that  constitution  no  female  could 
ever  succeed  to  a  proper  feud  (9),  inasmuch  as  they  were 
incapable  of  performing  those  military  services  for  the 
sake  of  which  that  system  was  established.  But  our  law 
does  not  extend  to  the  total  exclusion  of  the  females,  as 
the  Salic  law  and  others,  where  feuds  were  most  strictly 
retained.  It  only  postpones  them  to  males ;  for  though 
daughters  are  excluded  by  sons,  yet  they  succeed  where 
there  is  no  son  :  our  law,  like  that  of  the  Saxon  feudists 
before  mentioned,  thus  steering  a  middle  course  between 
the  actual  rejection  of  females  and  the  putting  them  on  a 
footing  with  males.]] 

(m)  Sut  Wall.  12  £dw.  1.  (p)  C.  70. 

(n)  LL.  Canute  68.  (y)  1  Feud.  8. 

(o)  Tit.  7,  s.  1  and  4. 
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3.  Primogeniture  it  MtoUifthed  among  the  male  chil- 
dren of  the  purchaser,  but  not  among  the  female.  QAs 
if  a  man  hath  two  sons  (Matthew  and  Gilbert),  and  two 
daughters  (Margaret  and  Charlotte),  and  dies :  Matthew, 
his  eldest  son,  shall  akMM  auooeed  to  his  estate,  in  exclu- 
sion of  Gilbert,  the  second  son,  and  both  the  daughters ; 
but  if  both  the  sons  die  without  issue  before  the  father, 
the  daughters  Margaret  and  Charlotte  shall  both  inherit 
the  estate  as  coparceners  (r). 

This  right  of  primogeniture  in  males  seems  antiently 
to  have  only  obtained  among  the  Jews,  in  whose  consti- 
tation  the  eldest  son  had  a  double  portion  of  the  inherit- 
ance («),  in  the  same  manner  as  with  us,  by  the  laws  of 
King  Henry  I.(0>  the  eldest  son  had  the  capital  fee  or 
principal  feud  of  his  father's  posscasions,  and  no  other 
pre-eminence ;  and  as  the  eldest  dangfater  had  afterwards 
the  principal  mansion  when  the  estate  descended  in  co- 
paroeoary(M).  The  Greeks,  the  Romans,  the  Britons,  the 
Saxons,  and  even  originally  the  feudists,  divided  the  lands 
equally,  some  among  all  the  children  at  large,  some 
among  the  ouUes  only.  This  is  certainly  the  most  obvious 
and  natural  way,  and  has  the  appearance  (at  least  in  the 
opinion  of  younger  brothers)  of  the  greatest  impartiality 
and  justice.  But  when  the  emperors  began  to  create 
honorary  feuds  or  titles  of  nobility,  it  was  found  neoea- 
sary,  in  order  to  preserve  their  dignity,  to  make  them 
impartible (x),  or,  as  they  styled  them,  feuda  individua, 
and  in  consequence  deacendiUe  to  the  eldest  son  alone. 
This  example  was  farther  enlbratd  by  the  inconvenienoee 
that  attended  the  splitting  of  estates ;  namely,  the  division 
of  the  miUtary  iwiiniJii  the  mnltttnde  of  infant  tennnls 
incapable  of  paifbiiiiug  any  daty,  the  oonaeqoental 
weakening  of  the  alrangth  of  the  kingdom,  and  the  in- 
ducing yonnger  sons  to  take  up  with  the  boiineta  and 

(r)  litt.  ■.  «i  iUb**  HhL  C.  L.  (I)  C.  70. 

e.  II.  (m)  GUov.  I.  7.C.S. 

•)Sd4w4«8wc.  Ikr.s.6.  (t)tFMd.A&. 

■  •2 
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[[idleness  of  a  country  life,  instead  of  being  serviceable  to 
themselves  and  the  public,  by  engaging  in  mercantile,  in 
military,  in  civil,  or  in  ecclesiastical  eroploymcntsC^). 
These  reasons  occasioned  an  almost  total  change  in  the 
method  of  feudal  inheritances  abroad,  so  that  the  eldest 
male  began  universally  to  succeed  to  the  whole  of  the 
lands,  in  all  military  tenures  ;  and  in  this  condition  the 
feudal  constitution  was  established  in  England  by  William 
the  Conqueror.  Yet  we  find  that  socage  estates  frequently 
descended  to  all  the  sons  equally,  so  lately  as  when 
Glanville(2)  wrote,  in  the  reign  of  Hen.  II. ;  and  it  is 
mentioned  in  the  Mirror  (a),  as  a  part  of  our  antient  con- 
stitution, that  knights'  fees  should  descend  to  the  eldest 
son,  and  socage  fees  should  be  partible  among  the  male 
children.  However,  in  Henry  III.'s  time  we  find  by  Brac- 
ion{b)  that  socage  lands,  in  imitation  of  lands  in  chivalry, 
had  almost  entirely  fallen  into  the  right  of  succession  by 
primogeniture,  as  the  law  now  stands,  except  in  Kent, 
where  they  gloried  in  the  preservation  of  their  antient 
gavelkind  tenure,  of  which  a  principal  branch  was  the 
joint  inheritance  of  all  the  sons(c),  and,  except  in  some 
particular  manors  and  townships,  where  their  local  cus- 
toms continued  the  descent,  sometimes  to  the  youngest 
son  only,  or  in  other  more  singular  methods  of  succession. 
As  to  the  females,  they  are  still  left  as  they  were  by  the 
antient  law,  for  they  were  all  equally  incapable  of  per- 
forming any  personal  service;  and  therefore,  one  main 
reason  of  preferring  the  eldest  ceasing,  such  preference 
w  ould  have  been  injurious  to  the  rest ;  and  the  other 
principal  purpose  (the  prevention  of  the  too  minute  sub- 
division of  estates)  was  left  to  be  considered  and  provided 
for  by  the  lords,  who  had  the  disposal  of  these  female 
heiresses  in  marriage.  However  the  succession  by  primo- 
geniture, even  among  females,  took  place  as  to  the  iabe- 

(y)  Hale'i  Hi«t.  C.  L.  c.  1 1.  (6)  Bract  lib.  2.  c.  30,  31. 

(t)  Glaov.  1.  7,c.3.  (c)  Somner,  Cavelkiod,  7. 

(a)  Minor,  c.  i.  s.  3. 
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Qritance  of  the  crcwn  {d\  wherein  the  necessity  of  a  sole 
and  determinate  succession  is  as  great  in  the  one  sex  as 
the  other.  And  the  right  of  sole  succession,  though  not 
of  primogeniture,  was  also  established  with  respect  to 
female  dignities  and  titles  of  honour.  For  if  a  man  holds 
an  earldom  to  him  and  the  heirs  of  his  body,  and  dies, 
leaTiDg  only  daughters,  the  eldest  shall  not  of  course  be 
countess,  but  the  dignity  is  in  suspense  or  abeyance  till 
the  king  shall  declare  his  pleasure :  for  he,  being  the 
fountain  of  honour,  may  confer  it  on  which  of  them  he 
pleases  (e);  in  which  disposition  is  preserved  a  strong 
trace  of  the  antient  law  of  feuds,  before  their  descent  by 
primogeniture  even  among  the  males  was  established,  viz. 
that  the  lord  might  bestow  them  on  which  of  the  sons  he 
thought  proper,  progreuum  est  ut  ad  filios  deveniret,  in 
quern  scilicet  dominus  vellet  beneficium  confirmare  (/).]] 

The  last  rule  supposed  all  the  children  of  the  purchaser 
to  be  living  at  his  decease ;  but  in  the  case  of  the  death  of 
any  of  them,  then — 

IV.  A  fourth  rule  is,  that  the  issue  of  the  children  of 
the  purchaser  represent  or  take  the  place  of  their  parents 
in  infimitum,  the  children  of  the  same  parent  being  always 
subject  (among  each  other)  to  the  same  law  of  inheritance 
as  contained  in  the  third  rule. 

[Thus  the  child,  grandchild,  or  greai-grandchild,  either 
male  or  female,  of  the  eldest  son,  succeeds  before  the 
younger  son,  and  so  in  infinitum  (g) ;  and  these  represen- 
tatives shall  take  neither  more  nor  less,  but  just  so  much 
at  their  principals  would  have  done.  As  if  there  be  two 
■itiers,  Margaret  and  Charl*'  !  Margaret  dies,  leav- 

ing six  daughters ;  and  then  .  iles,  the  father  of  the 

two  sbters,  dies  without  other  issue :  these  six  daughters 
•ball  take  amoog  them  exactly  the  same  as  their  mother 
Marirarct  would  have  done  had  she  bena  living,  that  is,  a 

a  (/)irt*LI. 

<•)  I  (i)  HkW't  MiM.  C.  L.C  II. 


374       BK.  II.    BI0IIT8  OF  I'HOPKRTV. — PART  I.   TI1IN08  REAL. 

[[moiety  of  the  land  of  John  Stiles  in  coparcenary;  so 
that,  upon  partition  made,  if  the  land  be  divided  into 
twelve  parts,  thereof  Charlotte,  the  surviving  sister,  shall 
have  six,  and  her  six  nieces,  the  daughters  of  Margaret, 
one  a-piece. 

This  taking  by  representation  is  called  succession  per 
stirpes,  according  to  the  roots,  since  all  the  branches  in- 
herit the  same  share  that  their  root,  whom  they  represent, 
would  have  done.  And  in  this  manner  also  was  the 
Jewish  succession  directed  (A).]]  In  our  law,  indeed,  it  [[is 
a  necessary  consequence  of  the  double  preference  given, 
first,  to  the  male  issue,  and  next  to  the  first-born  among 
the  males.  For  if  all  the  children  of  three  sisters  were  in 
England  to  claim  per  capita,  in  their  own  right,  as  next  of 
kin  to  the  ancestor,  without  any  respect  to  the  stocks  from 
whence  they  sprung,  and  those  children  were  partly  male 
and  partly  female,  then  the  eldest  male  among  them  would 
exclude  not  only  his  own  brethren  and  sisters,  but  all  the 
issue  of  the  other  two  daughters :  or  else  the  law  in  this 
instance  must  be  inconsistent  with  itself,  and  depart  from 
the  preference  which  by  the  first  rule  it  gives  to  the  males 
and  the  firet-born,  in  the  descent  to  issue.  Whereas  by 
dividing  the  inheritance  according  to  the  roots  or  stirpes, 
the  rule  of  descent  is  kept  uniform  and  steady  ;  the  issue 
of  the  eldest  son  excludes  all  other  pretenders,  as  the  son 
himself,  if  living,  would  have  done  ;  but  the  issue  of  two 
daughters  divide  the  inheritance  between  them,  provided 
their  mothers,  if  living,  would  have  done  the  same  :  and 
among  these  several  issues  or  representatives  of  the  re- 
spective roots  the  same  preference  to  males  and  the  same 
right  of  primogeniture  obtain  as  would  have  obtained  at 
the  first  among  the  roots  themselves — the  sons  or  daugh- 
ters of  the  deceased.  As  if  a  man  hath  two  sons,  A.  and  B., 
and  A.  dies,  leaving  two  sons,  and  then  the  grandfather 
dies :  now  the  eldest  son  of  A.  shall  succeed  to  the  whole 
of  his  grandfather's  estate ;  and  if  A.  had  left  only  two 

{h)  Seldeo  de  Succ.  Ebr.c.  1. 
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[[dtiighten,  they  should  have  succeeded  also  to  equal 
moietiet  of  the  whole,  in  exclusion  of  B.  and  his  issue. 
Bat  if  a  man  hath  only  three  daughters,  C,  D.,  and  £., 
and  C.  diet,  leaving  two  sons,  D.  leaving  two  daughters, 
and  E.  leaving  a  daughter  and  a  son  who  is  younger  than 
his  sii^t  '  re,  when  t'  r  idfather  dies,  the  eldest  son 
ofC.Hi  eedtooii'  iii  exclusion  of  the  younger; 

the  two  daughters  of  D.  to  another  third,  in  partnership  ; 
and  the  son  of  £.  to  the  remaining  third,  in  exclusion  of 
bis  elder  aiater.  And  the  same  right  of  representation, 
guided  and  restrained  by  the  same  rules  of  descent,  pre- 
▼ails  downwards  in  infinitum. 

Yet  this  right  does  not  appear  to  have  been  thoroughly 
established  in  the  time  of  Henry  II.,  when  Glanville  wrote; 
and  therefore,  in  the  title  to  the  crown  especially,  we  find 
frequent  contests  between  the  younger  (but  surviving)  bro- 
ther, and  his  nephew  (being  the  son  and  representative  of 
the  elder  deceased),  in  regard  to  the  inheritance  of  their 
common  ancestor ;  for  the  uncle  is  certainly  nearer  of  kin 
to  the  common  stock,  by  one  degree,  than  the  nephew, 
though  the  nephew,  by  representing  his  father,  has  in  him 
the  right  of  primogeniture.  The  uncle  also  was  usually 
better  able  to  perform  the  services  of  the  fief,  and  besides 
bad  frequently  superior  interest  and  strength  to  back  his 
pretensions  and  crush  the  ri};ht  of  his  nephew.  And  even 
in  times  comparatively  niodtrn,  we  find  thut  proximity  of 
blood  took  place  of  representative  primogeniture,  in  the 
lower  Saxony  ;  that  is,  the  younger  sunriving  brother  was 
admitted  to  the  inheritance  before  the  son  of  an  elder  de- 
ceased,— which  occasioned  the  dbputes  between  the  two 
booses  of  Mecklenberg  Scbwerin  and  Strelitz,  in  1692  (•*). 
Yet  Glanville  with  us,  even  in  the  twelfUi  century,  seems  (A) 
to  declare  for  the  right  of  the  nephew  by  representation, 
provided  the  eldest  son  bad  not  received  a  provision  in 
lands  from  his  father,  or  (as  the  civil  law  would  call  it) 
bad  not  been  forisfamiliated  in  bis  lifetime.    King  John, 

(i)  IM.  U».  HiM.  aHi.  8S4.  (h)  GImv.  I.  7, «.  S. 
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QhowLVcr,  who  ktpi  his  nephew  Ariimr  Irom  the  tiuom-,  l»y 
dmputing  the  right  of  representation,  did  all  in  his  power 
to  abolish  it  throughout  the  realm  (/) ;  but  in  the  time  of 
his  son,  King  Henry  III.,  we  find  the  rule  indisputably 
settled  in  the  manner  we  have  here  laid  it  down  (m).]] 
And  thus  much  for  descents  to  the  issue  of  the  purchaser. 

V.  A  fiflh  rule  is,  that  on  failure  of  the  issue  of  the 
purchaser,  the  inheritance  shall  descend  to  the  nearest 
lineal  ancestors  then  living  in  the  preferable  line;  suppos- 
ing no  issue  of  a  nearer  ancestor  in  that  line  to  exist. 

Under  this  rule  we  are  to  remark,  that, 

1.  After  the  issue,  the  next  descent  is  to  the  lineal  an- 
cestry. 

This  principle  is  but  very  recently  adopted  into  our 
law  (n),  which,  in  failure  of  descendants  of  the  deceased, 
would  admit  the  descendants  of  his  lineal  ancestor  (that 
is,  his  own  collateral  heirs),  under  colour  of  a  fiction  for- 
merly explained  (o) ;  but  always  excluded  the  lineal  ances- 
tor himself;  so  that  the  land  would  rather  escheat  to  the 
lord  (p)  than  ascend  to  a  father  or  a  grandfather;  to  illus- 
trate which,  the  inheritance  of  an  estate  is  compared  by  an 
antient  writer,  to  the  descent  of  a  falling  body.  Descendit 
jus  (says  Bracton)  rjuasi  ponderosum  quid,  cadens  deorsum 
recta  lined  ;  et  nunqnam  reascendit  ed  via  r/ud  descendit  (q). 
This  resulted,  like  many  other  of  our  institutions,  from  the 
doctrines  of  feudal  tenure  (r).  [[For  it  was  an  express  rule 
of  the  feudal  law  («),  that  successionis  feudi  talis  est  natura 
quod  ascendentes  non  succedunt^  and  we  find  the  same  prin- 
ciple recognised  in  the  old  law  of  France  (/)•  C^"''  Hen.  I. 

({)  Hale's  Hist.  C.  L.  c.  11.  by  a  very  distinguished  commeottlor 

(m)  Bract  lib.  2,  c.  30,  s.  2.  oa  Blackstone,  the  words  t&  viA  qui 

(n)  It  was  however  (he  rule  among  detcendit  are  a  necessary  qualification, 

the  Anglo-Saions,  Lege^  Ilenr.  I.e.  for  the  inherilance  might  ascend  in- 

70  ;  vide  2  Hallam's  Middle    Ages,  dirtetly,  as  fiom  the  son  to  the  uncle. 

467.  — Coleridge's  Biackstone,  vol.  ii.  p. 

(«)  See  Rule  I.  212  (».) 

(p)  IJlt.s.3.  (»)  2  Feud.  50. 

(9)  Bract,  lib.  ii.  c.  29.  (0  Doroat,  part  2,  lib.  2 }  Moatesq. 

(r)  Co.  LitL  11  a.    As  remarked  Esp.  lib.Sl.c.  33. 
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Qiodeed,  among  other  restorations  of  the  old  Saxon  laws, 
reatored  the  right  of  succession  in  the  ascending  line  (a) ; 
but  this  soon  fell  again  into  disuse,  for  so  early  as  Glan- 
▼ille's  time  (who  wrote  under  Henry  II.)  we  find  it  laid 
down  as  an  established  law,  that  httreditas  mtnqmam 
uacndii  (jr),  which  from  that  time  remained  an  invariable 
maxim.  These  circumstances  evidently  show  this  antient 
peculiarity  of  our  law  to  be  of  feudal  origin,  and  taken  in 
that  light,  there  were  some  arguments  in  its  favour.  For 
if  the  feud  of  which  the  son  died  seised  was  really /nx/Kin 
antiquumf  or  one  descended  to  him  from  his  ancestors,  the 
father  could  not  possibly  succeed  to  it,  because  it  must 
have  passed  him  in  the  course  of  descent,  before  it  could 
have  come  to  the  son,  unless  it  were  feodum  matemuntt 
or  one  descended  from  his  mother,  and  then  the  father 
would  be  excluded  by  the  feudal  maxim  already  consi- 
dered, as  he  did  not  derive  his  blood  from  the  purchaser. 
And  if  it  vrere  feodum  aoiwai,  or  one  newly  acquired  by  the 
SOD,  the  father  would  still  be  excluded  by  the  same  maxim, 
which  was  founded  indeed  not  only  upon  the  personal 
merit  of  the  vassal  which  might  be  transmitted  to  his  chil- 
dnOf  bot  also  upon  this  consideration  of  military  policy, 
tbat  the  decrepit  grandsire  of  a  vigorous  vassal  would  be 
bot  indifferently  qualified  to  succeed  him  in  his  feudal 
Mnrices.  Nay,  even  if  this  feodum  movum  were  held  by 
the  iOD  ui  feodum  amtif/uum,  such  feud  must  in  all  respects 
have  deaceoded  as  if  it  had  been  really  an  antient  feud, 
and  tberelbre  coald  not  go  to  the  fiither,  because  if  it  had 
been  an  antient  fcod,  the  fiither  must  have  been  dead 
before  it  could  have  come  to  the  son.  Thus,  whether  the 
fcttd  were  strictly  novum  or  strictly  antu/umm,  or  whether  it 
was  novum  held  ut  oali^mm,  in  none  of  these  cases  the 
father  could  possibly  succeed.]]  Such  at  least  have  been 
alleged  (and  apparently  with  truth),  as  the  reaaona  of  the 
rule  which  excluded  the  ascendiug  Une  (y).  The  reasoning, 

(•)  U.  IIm.  I. c  70.  («)  8tt  Co.  liil.  by  llarf.  It  t.  a.  H >. 

(i)0lMklik7.c.  1. 
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bowerer,  was  not  consistently  applied;  for  it  has  been 
justly  observed,  that  if  the  father  is  not  to  inherit  the 
estate,  because  it  must  be  presumed  to  have  already 
passed  him  in  the  course  of  descent,  the  elder  brother 
should,  upon  the  same  principle,  never  be  heir  to  the 
younger;  and  if  the  object  is  merely  to  pass  over  a 
decrepit  feudatory,  the  father's  elder  brother  should  never 
succeed  to  his  nephew ;  and  yet  a  succession  in  both  these 
collateral  lines  was  always  permitted  by  law(z).  The 
rule  besides  was  opposed  to  natural  justice,  and  the  com- 
mon feelings  of  mankind,  which  evidently  suggest  not 
only  that  a  man's  progenitors  should  be  allowed  to  inherit 

his  estate,  but  that  their  proper  place  in  the  s n  is 

second  only  to  that  of  his  posterity.     Such  an  ^ly  is 

now  the  rule ;  and  we  owe  this  great  improvement  to  the 
same  statute  of  3  &  4  Will.  IV.  c.  106,  to  which  we  have 
already  had  occasion  to  refer.  The  provision  of  the  act 
on  this  subject  is  as  follows :  "  that  every  lineal  ancestor 
"  shall  be  capable  of  being  heir  to  any  of  his  issue,  and 
"  in  every  case  where  there  shall  be  no  issue  of  the  pur- 
"  chaser,  his  nearest  lineal  ancestor  shall  be  his  heir,  in 
**  preference  to  any  person  who  would  have  been  entitled 
**  to  inherit  either  by  tracing  his  descent  through  such 
"  lineal  ancestor,  or  in  consequence  of  there  being  no 
*'  descendant  of  such  lineal  ancestor  (a)." 

2.  The  descent  is  to  the  nearest  living  ancestor  in  the 
preferable  line. 

How  the  preference  is  to  be  settled  between  two  dif- 
ferent lines  of  ancestry,  will  appear  by  the  next  rule.  But 
in  the  mean  time  we  are  to  observe,  that  in  the  same  line 
the  nearest  blood  has  the  precedency. 

Thus,  if  in  failure  of  the  issue  of  John  Stiles,  we  proceed 
to  inquire  for  his  heir,  among  his  lineal  ancestors,  we  are 
to  prefer  Geoffrey  Stiles,  his  father,  to  George,  his  grand- 
father (supposing  both  to  be  living),  and  so  we  are  to 

(<)  ChrUtian'i  BUckstone,  vol.  il  p.  213.  (a)  Seel.  6. 
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prefer  Lacy,  his  mother,  to  Esther,  his  maternal  grand- 
mother. 

Thb  branch  of  the  rule,  though  in  a  direct  sense  also 
retting  oo  the  »anie  positive  enactment,  is  not,  like  the 
other,  new  in  its  principle^  but  agrees  in  substance  with 
the  law  as  it  stood  prior  to  the  late  act  of  parliament. 
For  though  the  lineal  ancestors  were  not  themselves  per- 
mitted to  succeed,  yet  they  were  always  regarded  as  the 
fountains  of  inheritable  blood,  and  the  stocks  from  which 
the  next  succession  must  spring,  so  that  their  issue  were 
Admitted  in  right  of  descent  from  thewif  to  the  inherit- 
ance (6);  and  as  to  their  issue,  the  rule  was,  that  the 
descendants  of  a  nearer  lineal  ancestor,  in  the  preferable 
line,  were  preferred  to  those  of  one  more  remote  (c).  Very 
similar  to  which,  as  Blackstone  observes,  was  the  law  of 
inheritance  among  the  antient  Germans  our  progenitors, 
kmr^ti  $Moee»$OTt$qmt  tm  eidque  liberie  et  nullum  testa- 
wtefUum :  ti  liberi  non  sunt,  proximus  gradus  in  po$$e$sitme, 
fratrtty  patrui,  avumcuU  {d). 

3.  The  rule  applies  only  in  the  event  of  the  issue  of 
every  nearer  ancestor  in  the  same  line  being  extinct.  For 
if  the  iaane  of  any  such  ancestor  exist,  the  order  of  succes- 
iioii  is  gofemed,  as  we  shall  see  hereafter,  by  a  different 
role. 

VI.  It  may  be  laid  down  as  a  sixth  role,  that  among 
the  lineal  ancestors  of  the  purchaser,  the  paternal  line 
(whether  of  the  purchaser,  or  of  any  ancestor  male  or 
iBOiale,)  is  always  preferred  to  the  matemaL 

Therefbw  Geoffrey,  the  father,  will  succeed  rather  than 
Lucy,  the  mother ;  and  if  Geoffrey  be  dead,  any  of  his  male 
ancestors,  George,  Walter,  and  Richard,  (iiccording  to 
their  proximity)  will  have  the  preference  to  any  of  his  ma- 
ternal ancestors,  or  to  the  maternal  ancestors  of  George, 
or  Walter,  respectively;  thoogh,  on  ^Vf-  ''•'""  hnnA,  all 

(4)  3  BL  C«B.  St6.  {4)  Tkiiu*  m  aiot.  ocnn.  il. 
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these  materoal  ancestors  will  take  precedence  of  Lucy  the 
mother,  or  any  ancestors  of  hers.  Upon  the  same  prin- 
ciple, when,  upon  failure  of  the  male  line  of  John's  paternal 
ancestry,  by  the  extinction  of  the  blood  of  Richard,  we 
inquire  for  the  next  heir,  we  are  to  select  Anne  Godfrey, 
the  mother  of  the  more  remote  male  paternal  ancestor,  in 
preference  to  Christian  Smith,  the  mother  of  a  male  pa- 
ternal ancestor  less  remote ;  for  if  we  were  to  give  the  pre- 
ference to  Christian,  we  should  be  resorting  to  the  maternal 
line  of  George,  instead  of  his  paternal,  which  would  be 
contrary  to  our  rule. 

This  preference  of  the  paternal  line,  is  now  founded  on 
the  express  enactment  of  the  late  statute  for  improvement 
of  the  law  of  inheritance  (c)  which  provides,  by  sect.  7, 
"  that  none  of  the  maternal  ancestors  of  the  person  from 
"  whom  the  descent  is  to  be  traced,  nor  any  of  their  de- 
*'  scendants,  shall  be  capable  of  inheriting,  until  all  his 
"  paternal  ancestors  and  their  descendants  shall  have 
"  failed,  and  also  that  no  female  paternal  ancestor  of  such 
"  person,  nor  any  of  her  descendants,  shall  be  capable  of 
"  inheriting  until  all  his  male  paternal  ancestors  and  their 
"  descendants  shall  have  failed."  And  by  section  8,  "  that 
"  where  there  shall  be  a  failure  of  male  paternal  ancestors 
"  of  the  person  from  whom  the  descent  is  to  be  traced, 
"  and  their  descendants,  the  mother  of  his  more  remote 
"  male  paternal  ancestor,  or  her  descendants,  shall  be  the 
"  heir  or  heirs  of  such  person  in  preference  to  the  mother 
**  of  a  less  remote  male  paternal  ancestor,  or  her  descend- 
"  ants;  and  where  there  shall  be  a  failure  of  male  maternal 
"  ancestors  of  such  person,  and  their  descendants,  the 
"  mother  of  his  more  remote  male  maternal  ancestor,  and 
"  her  descendants,  shall  be  the  heir  or  heirs  of  such  person 
"  in  preference  to  the  mother  of  a  less  remote  male  ma- 
"  ternal  ancestor,  and  her  descendants." 

The  first  of  these  sections  is  a  mere  adoption  of  the 
principle  of  the  former  law,  under  which  the  blood  of  the 

(«)  3  &  4  Wm.  4,  c.  106. 
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male  paternal  ancestor  of  the  purchaser  was  constantly 
preferred  to  that  of  the  female  paternal,  and  the  blood  of 
the  male  maternal  to  that  of  the  female  maternal  (/). 

In  the  preference  of  relatives  ex  parte  patema,  Qthe 
English  law  is  not  singular,  but  warranted  by  the  ex- 
amples of  the  Hebrew  and  Athenian  laws,  as  stated  by 
Selden  (^),  and  Petit  (A),  though  among  the  Greeks  in  the 
time  of  Hesiod  (0,  when  a  man  died  without  wife  or  chil- 
dren, all  his  kindred,  without  any  distinction,  divided  his 
estate  among  them.  It  is  likewise  warranted  by  the  ex- 
ample of  the  Roman  laws,  wherein  the  agnatic  or  relations 
by  the  father,  were  preferred  to  the  cognati,  or  relations 
by  the  mother,  till  the  edict  of  the  Emperor  Justinian  (A) 
abolished  all  distinctions  between  them.  It  is  also  con- 
formable to  the  customary  law  of  antient  Normandy  (/), 
which  indeed  in  most  respects  agrees  with  our  English 
law  of  inheritance.]] 

The  principle,  no  doubt,  originated  (with  us)  in  that 
maxim  of  the  antient  feudal  institutions,  to  which  we  have 
already  more  than  once  referred  ;  that  the  heir  must  in  all 
caaes  derive  his  blood,  that  is,  be  lineally  descended,  from 
the  porcbaser.  This  of  course  would  have  excluded  alto- 
gether both  the  lineal  ancestors  and  collateral  relations  of 
a  man  who  died  tenant  of  land  which  he  had  acquired  by 
purchase ;  but  where  his  estate  was  in  fee  simple,  his  col- 
lateral relations  were  nevertheless  (as  we  have  seen)  let  in 
by  the  aid  of  a  fiction  which  supposed  him  to  hold  it  as  a 
fend  of  indefinite  antiquity,  in  other  words,  to  have  ac- 
qaired  it,  not  by  purchase,  but  by  inheritance  from  an 
unknown  antecedent  purchaser,  at  some  former  period. 
The  collaterals  (however  remote)  were  thus  admitted,  be- 
cause  they  might  be  supposed  todesoend  from  this  unknown 
pvfclMMMr,  so  as  to  satisfy  the  fendal  maxim ;  but  upon  tha 
same  principle  those  collaterals  who  would  be  moat  likely 


(/)  lM.CM.iS4.  (0 

U*  D«8Me<Ebr.c.  II.  (4)NQf.lit. 

(A)  lJ.Attif.  KkLUcfl.  (0  Or.CMNtMB.cU. 
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to  bave  descended  from  him  (supposing  such  an  ancestor 
to  have  existed,)  were  entitled  to  have  the  preference  over 
those  whose  pretensions  would  be  less  probable.  Now 
the  collaterals  of  the  last  tenant  ex  parte  patemd  would 
be  more  probably  of  the  blood  of  this  unknown  purchaser, 
than  those  ex  parte  materna,  because  the  estate  presum- 
ably came  to  the  last  tenant  through  his  male  progenitors, 
rather  thun  his  female.  For,  as  by  the  third  and  fourth 
Rule  (which  are  founded  on  the  common  law,  and  have 
always  prevailed,)  males  are  constantly  preferred  (in  the 
course  of  descent)  to  females,  it  is  more  likely  that  the 
land  should  have  belonged  to  his  father  than  his  mother, 
to  his  father's  father  than  to  his  father's  mother,  and  so 
continually  upwards. 

The  8th  section  of  the  new  act  has  settled  a  question 
which  had  formerly  been  the  subject  of  much  controversy. 
For  though  the  universal  preference  of  the  stocks  in  the 
male  paternal  line  was  always  free  from  doubt,  yet  where, 
upon  failure  of  the  male  paternal  line,  it  became  neces- 
sary for  the  first  time  to  resort  to  a  female  stock,  it  was 
an  unsettled  point  whether  the  descent  should  be  traced 
through  the  mother  of  the  nearer  or  more  remote  ancestor 
in  that  line.  Thus  it  was  disputed,  whether  the  issue  of 
the  paternal  grandfather's  maternal  grandfather,  or  the 
issue  of  the  paternal  grandmother's  father,  were  the  true 
heir  of  the  purchaser  (m).  According  to  many  antient 
authorities  (including  Lord  Bacon  (n)  and  Sir  Matthew 
Hale  (o), )  the  latter  had  the  better  claim,  it  being  held  by 
these  writers  (in  conformity  with  a  more  antient  opinion), 
that  all  the  female  ancestors,  on  the  part  of  the  father, 
were  equally  worthy  of  blood,  and  that  in  that  case  prox- 
imity shall  prevail.  Mr.  Justice  Blackstone,  however,  had 
dissented  from  that  doctrine  (/?),  and  his  view  would  seem 
to  be  the  more  correct  one ;  for,  reverting  to  what  has 

(m)  See  Firat  Real  Property  Rep.  (o)  HitC  Com.  Uw,  c.  1 1. 

II.  ( p)  2  fil.  Com.  238 ;  ride  Davies 

(r)  Dm.  Elem.  c.  1.  t.  LQWDde*,5  Biog.  N.  C.  169. 
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been  just  feid  of  the  fiction  by  which  collaterals  were  in- 
troduced into  the  succession,  it  will  appear,  that  as  we  are 
led  by  a  chain  of  successive  presumptions  to  suppose  the 
estate  of  John  Stiles  to  have  descended  from  his  father 
Oeoftey,  rather  than  his  mother  Lucy,  and  from  his  grand- 
fiuher  George  Stiles,  rather  than  his  grandmother  Cecilia 
Kemp ;  so,  if  it  did  not  descend  to  George,  from  Walter 
his  father,  the  next  presumption  would  be,  that  it  de- 
scended from  his  mother  Christian  Smith,  who  again  would 
presumably  derive  it  from  her  father  William ;  so  that  the 
issoe  of  William  Smith,  the  paternal  grandfather's  maternal 
groi  '      '  '  '  necessarily  have  better  title  than  the 

issi!  ;>,  the  paternal  grandmother's  father, 

wh  er  (if  we  may  so  speak)  in  the  chain  of 

prr-  s. 

1j_:  —lever  may  have  been  the  merits  of  this  qae»> 
tion,  it  is  now  for  ever  set  at  rest  by  the  8th  section  of  the 
Inheritance  Act,  which,  in  accordance  with  the  view  taken 
by  Mr.  Justice  Blackstone (7),  prefers  the  maternal  line  of 
the  more  remote  male  paternal  or  male  maternal  ancestor, 
to  the  maternal  line  of  the  nearer,  both  as  r^ards  the 
issue  of  lineal  ancestors,  and  the  lineal  ancestore  them- 
selves, now  first  introduced  into  the  succession. 

VII.  A  seventh  rule  is,  that  where  an  ancestor,  to  whom, 
if  living  at  the  purchaser's  death,  the  inheritance  would, 
according  to  the  fiflh  rule,  have  descended,  dies  before  the 
purchaser,  leaving  issue,  the  issue  of  such  ancestor  in  m- 
JinitMm  shall  represent  him,  according  to  the  same  law  of 
succession  as  before  laid  down  with  respect  to  the  issue  of 
the  porebaser ;  but  with  this  addition^  that  those  related 
by  the  whole  blood  to  the  purchaser,  are  preferred  to  those 
related  by  the  half  blood. 

It  is  obvious,  from  the  nature  of  consanguinity,  which 
means  a  descent  from  the  samo  ('(nntnon  iitu-(>sti)r,  tliut  aS 

(«)  f w  rmt  hml  Frafwty  R*p.  p.  14. 
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regards  the  purchaser,  the  isgue  of  his  lineal  ancestor  are 
neoeMarily  his  collateral  kindred,  and  that  such  of  them 
B8  becomes  his  heir,  in  capacity  of  issue  to  his  ancestor, 
must  iulierit  as  collateral  heir  to  himself.  The  seventh 
rule  thus  transfers  us  from  the  subject  of  lineal  inheritance 
(to  which  alone  our  preceding  rules  referred)  to  that  of 
collateral  inheritance. 

On  the  subject  of  collateral  inheritance,  it  deserves  re- 
mark, in  the  first  place,  that  the  right  of  collaterals  no 
longer  depends  (as  it  formerly  did)  on  the  fiction  that  the 
estate  of  the  purchaser  was  granted  as  a  feud  of  indefinite 
antiquity  (r),  but  on  a  positive  statute-law  of  descent. 
For  the  new  act  of  parliament  has  now  by  express  provi- 
sion introduced  both  the  "  lineal  ancestors"  of  the  pur- 
chaser and  their  "  descendants"  into  the  succession  («). 
Indeed,  when  the  right  of  the  former  was  established,  that 
of  the  latter  would  follow  of  course,  upon  the  common 
law  principle  of  representation.  It  would  seem,  therefore, 
that  an  estate  purchased  in  fee-simple  can  no  loii<;cr  be 
considered  as  granted  to  hold  utfeudum  antiquum  {t),  but 
rather  as  a  new  feud,  with  inheritable  properties  difierent 
from  those  which  attached  to  a  new  feud  under  the  antient 
system,  being  descendible  not  only  to  those  who  derive 
their  blood  from  the  purchaser,  but  those  also  from  whom 
he  derives  his,  and  to  their  descendants. 

It  is  also  to  be  observed,  that  the  right  of  collaterals  is 
now  referable  universally,  and  in  every  case,  to  that  of 
the  ancestor  from  whom  they  descend,  and  it  is  only  in 
his  right,  that  they  can  ever  be  considered  as  heirs  to  the 
purchaser.  Under  the  former  system  this  was  subject,  in 
a  particular  case,  to  exception,  it  being  held  that  between 
brothers  and  sisters,  the  descent  was  to  be  considered, 
for  some  purposes,  as  immediate  (u).  But  by  the  new 
act,  no  brother  or  sister  shall  be  considered  to  inherit  im- 

(r)  Vide  sop, p.  363.  (u)  2  Bl.  Com.  226 ;  Walk.  Deic 

(i)8ecu.7.8.  ni.D.;  H.  Cbit.  Des.  64.  354. 

(0  Vide  sup.  p.  12. 
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mediately  from  his  or  her  brother  or  sister,  but  every  de- 
■eenl  from  a  brother  or  sister  shall  be  traced  through 
the  p«reot(jr). 

But  to  revert  to  the  rule  under  consideration. 

First,  the  issue  of  the  purchaser's  lineal  ancestor  repre- 
sent him  in  tJi/iat/iuN,  and  that  according  to  the  same  law 
of  succcition  as  prevails  among  the  issue  of  the  purchaser. 

Thus,  if  John  Stiles  purchases  land,  and  dies  entitled  to 
the  same,  without  issue,  and  his  father  Geoffrey  be  dead, 
H  detcends  to  Francis,  the  eldest  son  of  Geoffrey,  the  bro- 
ther of  John,  rather  than  to  George,  his  grandfather ;  or  if 
Francis  be  also  dead,  leaving  several  children,  then  to  the 
eldest  SOD  of  Francis,  the  nephew  of  John,  and  does  not 
ptM  to  any  remoter  ancestor  of  John,  unless  the  issue  of 
Geffrey  are  exhausted.  So,  it  will  descend  to  a  son,  or 
even  a  daughter  of  Francis  (if  he  Icfl  no  son)  rather  than 
to  Oliver  Stiles,  the  brother  of  John ;  for  such  son  or 
daughter  represents  the  father,  who,  as  the  elder  son  of 
Geoffrey,  represented  /lim. 

This  branch  of  the  rule  is  open,  in  general,  to  the  same 
remarks  as  those  which  have  been  already  made  under 
Rules  III.  and  IV.,  and  will  require  no  farther  discussion, 
though  it  may  be  worth  while  to  notice  Qthe  correspond- 
ence of  the  Jewish  law  with  ours  in  this  particular,  as 
wdl  as  in  the  represMitation  among  the  issue  of  the  de- 
ceased ;  for  on  failure  of  issue,  the  father  or  other  lineal 
ancestor  was  himself  said  to  be  the  heir,  though  long 
since  dead,  as  being  represented  by  the  persons  of  his 
issue,  who  were  held  to  succeed,  not  in  their  own  rights, 
as  bratlmn,  uncles,  &c  but  in  right  of  represenUtion,  as 
the  oftpring  of  the  father,  grandfather,  kc.  of  the  de- 
ceased(y).;] 

As  to  the  remaining  branch  of  the  rule,  via.  that  which 
regards  the  distinction  between  the  whole  and  half-blood, 
— it  resulto  from  the  first  branch  of  the  rule  (taken  in  con- 

(.)3li4Wai.4.c  106..  -.      .>v.,.       27j8«M.4ii«efcEkn»w.c.It. 
▼OL.  I.  e  C 
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nection  with  Rule  VI.)  that  the  collateral  heir  of  the 
purchaser  is  the  iague  of  the  nearest  of  his  lineal  ancestors 
in  the  prcfcrubic  line,  who  has  \e(i  posterity  living  at  the 
death  of  the  purchaser,  subject  to  the  principles  as  to  sex, 
primogeniture,  and  representation  :  but  among  such  issuc^ 
some  may  be  relations  to  the  purchaser,  of  the  whole 
blood,  and  some  of  the  half-blood  only ;  and  it  is  conse- 
quently necessary  to  lay  down  an  additional  principle  to 
determine  whether  both  these  classes  are  admissible,  and 
whether  any  and  what  precedency  is  to  be  allowed  between 
them. 

QA  kinsman  of  the  whole  blood  is  he  that  is  derived 
not  only  from  the  same  ancestor,  but  from  the  same 
couple  of  ancestors.  For  every  man's  blood  is  com- 
pounded of  the  bloods  of  his  res|)ective  ancestors,  and  he 
only  is  of  the  whole  or  entire  blood  with  another,  who 
hath,  so  far  as  the  distance  of  degrees  will  permit,  all  the 
same  ingredients  in  the  composition  of  his  blood,  that  the 
other  hath.  Thus  the  blood  of  John  Stiles  being  com- 
posed of  those  of  Geoffrey  Stiles  his  father  and  Lucy  Baker 
his  mother,  therefore  his  brother  Francis,  being  descended 
from  both  the  same  parents,  has  entirely  the  same  blood 
with  John  Stiles,  or  he  is  his  brother  of  the  whole  blood. 
But  if,  after  the  death  of  Geoffrey,  Lucy  Baker,  the  mother, 
marries  a  second  husband,  Lewis  Gay,  and  hath  issue  by 
hun,  the  blood  of  this  issue,  being  compounded  of  the 
blood  of  Lucy  Baker  (it  is  true)  on  the  one  part,  but  that 
of  Lewis  Gay  instead  of  Geoffrey  Stiles  on  the  other  part, 
it  hath  therefore  only  half  the  same  ingredients  with  that 
of  John  Stiles,  so  that  he  is  only  his  brother  of  the  half- 
blood.]]  So  also  if  the  father  has  two  sons,  A.  and  B.,  by 
different  venters  (or  wives),  now  these  brethren  are  not 
brethren  of  the  whole  blood,  but  of  the  half-blood  only. 

The  Act  for  improvement  of  the  law  of  inheritance  as- 
signs to  such  of  the  purchaser's  collateral  kinsmen  as  are 
of  the  whole  blood,  and  their  issue,  the  preference  to 
those  who  are  of  the  half-blood  only,  in  the  same  degree^ 
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but  admits  the  Ifttter  to  the  next  pbce  in  the  sncces' 
SM>n(z).  ThoB,  if  the  fitlher  hare  a  ton  A.,  by  one  renter, 
and  two  sons,  B.  and  C,  and  a  daughter,  by  another 
renter,  and  B.  purchases  land,  and  dies  without  issue,  and 
the  father  be  also  dead,  C,  the  younger  brother,  or  on 
failure  of  C.  and  his  issue,  the  sister,  shall  succeed  in  pre- 
ference to  A.,  the  elder  brother.  But  the  latter  (though 
only  of  the  half-blood)  and  his  issue  will  succeed  in  pre- 
ference to  aii\  ml  relation  not  descende<l  from  B.'s 
father,  thoug I .  whole  blood  with  B.  Soonthedeath 
of  John  Stiles  the  purchaser,  without  issue,  his  father 
Geofirey  being  aJao  dead,  he  will  be  succeeded,  not  only 
by  hia  elder  brother,  or  his  second  brother  Oliver,  but 
eren  by  his  sisters  Bridget  and  Alice,  in  preference  to  hia 
hatf>brother,  the  son  of  his  molher  Lucy  and  Lewis  Gay, 
wbo  cannot  indeed  inherit  until  the  paternal  line  are  ex- 
hausted ;  for  his  mother  (who,  by  the  fifth  rule,  must  take 
before  him,)  cannot  (by  the  sixth  rule)  take  while  any  of 
the  paternal  line  remains.  But  the  son  of  Lucy  and  Lewis 
Gay  (and  hia  iaaoe  after  him)  will  stand  next  to  his 
mother,  in  the  order  of  succession,  and  in  preference  to 
any  other  collateral  relation  of  John  Stiles  ex  parte  ma- 
tem&f  though  of  tlic  whole  blood  with  John  Stiles. 

In  the  admission  of  the  half-blood,  the  act  introduces  a 
new  principle  of  inheritance  ;  for,  as  the  law  before  stood, 
the  half-blood  (like  the  lineal  ancestor)  were  totally  ex- 
t  liuled,  and  the  land  would  rather  escheat  to  the  lord  than 
go  to  any  kinsman  Oi^wever  near),  bearing  that  kind  of 
relation  to  the  |>erson  from  whomdaseeot  was  to  be  traced. 
Therefore  A.  in  one  of  the  cases  just  supposed,  and  the 
son  of  Lucy  and  Lewis  Gay  in  the  other,  would  hare  been 
absolutely  incapable  of  the  MMOMnoD.  Nay,  eren  when  m 
fatlier  died,  and  his  lands  deaoeoded  to  his  eldest  son  A., 
who  entered  thereon,  and  died  seiaad  without  iatoe,  stUl 
B.,  tlie  son  of  the  same  father,  bv  another  renter,  eoald 

(i;  3  A  «  Will,  4.0.  IW.  t.9. 
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not  be  heir  to  these  lands,  because  be  was  only  of  the 
half-blood  to  A.  the  person  last  seised ;  but  they  would 
descend  to  a  sister  (if  any)  of  the  whole  blood  to  A.,  [[for 
in  such  cases  the  maxim  was,  that  possessio  fratris  facit 
wororem  esse  httredem.  Yet  if  A.  had  died  without  entry, 
then  B.  might  have  inherited ;  not  as  heir  to  A.  his  half- 
brother,  but  as  heir  to  their  common  father,  who  was  the 
person  last  actually  seised  (a).]] 

This  exclusion  of  the  half-bloml  was  a  feature  almost 
peculiar  to  the  law  of  England (6):  and  (it  must  be  added) 
one  of  the  most  harsh  and  unreasonable  aspect.  Its  vin- 
dication was  rested  entirely  upon  the  plea  that  it  ought  to 
be  considered  as  a  mere  auxiliary  rule,  to  carry  into  ettect 
that  principle  of  the  feudal  law  which  required  the  heir  to 
derive  his  blood  from  the  ])urchaser.  For  as  it  was  a  con- 
sequence from  this  principle  (as  already  shown),  that  the 
collaterals  of  tlie  deceased  purchaser  could  only  be  let  in 
by  supposing  them  to  be  lineal  descendants  of  some  one 
of  his  ancestors,  from  whom  the  estate  had  been  originally 
derived,  so  it  was  obvious  that  those  related  to  him  of  the 
whole  blood  were  in  general  more  proper  subjects  for  that 
supposition,  than  those  of  the  half-blood.  This  results 
from  the  consideration  that  he  who  is  the  kinsman  of  the 
whole  blood  to  the  person  deceased  can  have  no  ancestors 
beyond  or  higher  than  the  common  stock,  but  what  are 
equally  the  ancestors  also  of  the  deceased,  and  vice  versa  ; 
and  therefore  is  very  likely  to  be  derived  from  that  un- 
known ancestor  of  his  from  whom  the  inheritance  is  sup- 
posed to  have  descended.  But  a  kinsman  of  the  half- 
blood  in  the  same  degree  with  the  other,  is  not  so  pro- 
bably sprung  from  the  same  original  purchaser,  for  he 
has  but  one  half  his  ancestors  above  the  common  stock 
with  the  deceased,  the  same. 

QTo  illustrate  this  by  example  :  — Let  there  be  John 
Stiles  and  his  brother  Francis,  by  the  same  father  and 

(a)  2  Bl.  Com.  227.  (6)  Ibid.  228. 
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[Imother,  ind  another  brother  bom  of  the  same  mother  by 
Lewis  Gay,  a  second  husband.  Now  if  John  dies  seised 
of  lands,  but  it  is  uncertain  whether  they  descended  to 
him  from  his  father  or  mother,  in  this  case  his  brother 
Francis  of  the  whole  blood  is  sure  to  be  in  the  line  of 
descent  from  the  first  purchaser,  whether  it  were  the  line 
of  the  father  or  the  mother.  But  the  mother's  son  by 
Lewis  Gay  is  to  the.  full  as  likely  not  to  be  descended 
from  the  original  purchaser  as  to  be  descended,]]  and 
there  is  consequently  no  reasonable  presumption  of  his 
being  derived  from  the  original  purchaser.  It  was  argued, 
therefore,  by  the  apologists  of  the  antient  rule  of  exclu- 
sion, that  it  should  not  be  thought  hard  that  collateral 
relations  of  tlie  half-blood  should  be  disinherited ;  for  as 
they  owed  their  admission  only  to  the  fiction  that  they 
were  the  issue  of  an  imaginary  purchaser,  it  was  just  to 
exclude  them  in  every  case  where,  supposing  that  pur- 
chaser to  bare  really  existed,  there  would  be  no  fair 
reason  to  suppose  that  they  could  in  truth  have  descended 
from  him  (c).  It  was  obvious,  however,  even  to  the  apo- 
logists themselTes,  that  the  exclusion  was  carried  farther 
in  practice  than  the  principle  on  which  it  was  founded 
would  warrant ;  for  a  kinsnmn  of  the  half  blood  to  the 
deceased,  supposing  him  to  have  derived  the  estate  from 
■ome  unknown  ancestor,  would  in  some  instances  have 
the  same  chance  of  being  descended  from  that  ancestor 
as  a  kinsman  of  the  whole  blood  in  a  remoter  degree,  and 
in  other  instances  a  much  greater.  Thus  a  brother  of  the 
half  blood  would  hare  the  same  chance  as  an  uncle  of 
the  whole,  on  the  same  side,  and  more  than  a  great- 
uncle  ;  and  yet,  in  these  instances,  the  remoter  kinsman 
was  always  admissible,  while  the  nearer  was  incompetent 
to  succeed.  The  rule  of  exclusion  was,  besides,  (as  we  have 
■een,)  applied  eren  where  the  deeeued  tenant  did  not  take 
by  purchase,  but  by  deeoent,  and  had  a  relative  of  the  half- 

(O  Sm  MM  bf  CWtaliMi.  t  BL  Cm.  ^  Ml. 
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blood  known  to  be  descended  as  well  as  himself  from  the 
purchaser.  [This  was  universally  allowed  to  carry  a  hard- 
ship with  it,  even  upon  feodal  principlefl;  for  as  the  estate 
notoriously  descended  from  the  father,  and  as  both  the  bro- 
thers confessedly  sprung  from  him,  it  was  demonstrable 
that  the  half-brother  must  be  of  the  blood  of  the  purchaser, 
who  was  either  the  father  or  one  of  the  father's  ancestors. 
And  indeed  it  should  seem  as  if  originally  the  custom  of 
excluding  the  half-blood,  in  Normandy,  extended  only  to 
exclude  a  frater  uterinus  where  the  inheritance  descended 
a  palre,  and  vice  versa  {d) ;  and  possibly  in  England  also, 
as  even  with  us  it  remained  a  doubt  in  the  time  of  Brae- 
ton  and  of  Fleta,  whether  the  half-blood  on  the  father's 
tide  was  excluded  from  the  inheritance  which  originally 
descended  from  the  common  father,  or  only  from  such  as 
descended  from  the  respective  mothers,  and  from  newly 
purchased  lands.  So  also  the  rule  of  law,  as  laid  down 
by  our  Fortescue  (c),  extends  no  farther  than  this, /ra- 
ter  fratri  uterino  non  succedet  in  hcereditate  patemd. 
It  is  moreover  worthy  of  observation,  in  this  place,  that 
the  crown  (which  is  the  highest  inheritance  in  the  nation) 
always  by  law  descended  (as  it  still  does)  to  the  half-blood 
of  the  preceding  sovereign  (/),  so  that  it  be  the  blood  of 
the  first  monarch  of  the  reigning  family  who  was  con- 
tpteror  (which  in  feudal  language  is  the  same  as  purchaser) 
of  the  realm.  Thus  it  actually  did  descend  from  King 
Edward  VI.  to  Queen  Mary,  and  from  her  to  Queen  Eli- 
zabeth, who  were  respectively  of  the  half-blood  to  each 
other.  For  though  none  can  be  a  claimant  to  the  crown 
unless  known  to  be  descended  from  the  original  stock 
(which  was  formerly  King  William  the  Norman,  and  is 
now,  by  act  of  parliament  (^),  the  Princess  Sophia  of 
Hanover,)]]  while  there  remain  heirs  of  her  body  (being 
protestants),  [jet  when  such  descent  is  known,  the  feudal 

(d)  Gr.  CoutUin.  c.  25.  (/)  Plowd.  245;  Co.  Uu.  15  b. 

(«)  Fort.  d«  Laud.  Leg.  Aog.  c.  5.  (g)  UA.  \3  \\m.  3,  c.  2. 
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Qrule  is  mtisfied,  whether  he  be  related  to  the  last  soTe- 
reign  by  the  whole,  or  by  the  half-blocKi.  Upon  the  same 
principle,  io  titles  of  honour  (A)  and  in  all  estates  tail(>). 
half-blood  was  ncTer  an  impediment  to  the  descent,]]  be- 
cause in  tlieae  cases  the  pedigree  from  the  first  donee  must 
be  strictly  proved ;  and  the  feudal  maxim  is  consequently 
carried  into  effect,  without  resorting  to  any  auxiliary  rule. 
But  now,  as  we  have  seen,  the  maxim  which  excluded  the 
half-blood  has  given  way  in  every  case  to  a  sounder  and 
more  satisfactory  principle.  Having  been  long  generally 
disapproved,  as  founded  on  defective  reasoning  and  op- 
posed to  natural  justice,  it  was  at  length  abolished  by 
the  above-mentioned  act  of  3  &  4  Wm.  IV.  c.  106,  the 
proviaioa  of  which,  as  regards  this  subject,  is  expressed  ia 
the  foUowtng  terms:— *' That  any  person  related  to  the 
**  person  from  whom  the  descent  is  to  be  traced  by  the  half- 
"  blood  shall  be  capable  of  being  his  heir ;  and  the  place 
"  in  which  any  such  relation  by  the  half-blood  shall  stand 
*'  in  the  order  of  inheritance,  so  as  to  be  entitled  to  in- 
*'  herit,  shall  be  next  after  any  relation  in  the  same  degree 
"of  the  whole  blood  and  bia  isaue,  where  the  common 
"ancestor  shall  be  a  male,  and  next  after  the  common 
**  ancestor  where  such  common  ancestor  shall  be  a  female; 
'*  so  that  the  brother  uf  the  half-blood  on  the  part  of  the 
**  father  shall  inherit  next  after  the  sisters  of  the  whole 
**  blood  on  the  part  of  the  father  and  their  issue,  and 
^her  of  the  half-blood  on  tlie  part  of  the  mother 

ilierit  next  after  the  mother  (A)." 

Having  now  treated  of  the  several  rules  of  which  we 
conceive  the  law  of  descent  to  consbt,  we  may  remark,  as 
the  result  of  the  investigation,  that  upon  the  deatli  of 
the  owner  of  an  estate  in  lee  simple,  we  are  to  aacertaiu 
the  heir,  by  oooaidering,  first,  who  was  the  jmrekamr  of 
that  estate,  aeoordnig  to  the  leose  which  the  statute  has 
affixed  to  Che  term ;  and  we  ate  than  to  look  fi>r  the  hair, 

(ft)  Cs.  Lku  16.  (A)  a  «i  4  Will.  4.  r.  106.  •.  0. 

(i)  lia.  a.  14.  M  ^ 
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first,  among  hig  issue,  where  the  heir  will  be  his  descendant 
next  to  him  in  blood,  but  subject  to  the  principles  as  to 
sex,  primogeniture,  and  representation  ;  and  failing  these, 
among  his  lineal  ancestors,  or  their  issue ;  where  the  heir 
will  be  his  lineal  ancestor  next  in  blood  in  the  prererablc 
line,  or  the  issue  of  such  ancestor,  if  deceased  ;  applying 
the  same  law  of  succession  as  in  the  case  of  the  purchaser's 
issue,  and  also  the  principle  which  prefers  the  whole  to  the 
half-blood. 

Before  we  conclude  this  branch  of  our  inquiries,  how- 
ever, it  may  not  be  amiss  to  apply  tho  rules  more  jwrticu- 
larly,  and  to  supply  the  reader  with  a  short  sketch  of  the 
manner  in  which  we  must  search  for  the  heir  of  a  person, 
as  John  Stiles,  who  dies  entitled  to  land  which  he  acquired 
otherwise  than  by  inheritance,  and  of  which,  therefore,  he 
was  the  purchaser. 

In  the  first  place  succeeds  the  eldest  son,  Matthew 
Stiles,  or  his  issue.  No.  I.  If  he  and  his  heirs  be  extinct, 
then  Gilbert  Stiles,  and  the  other  sons  respectively  in 
onlcr  of  birth,  and  their  issue.  No.  2.  In  default  of  these, 
all  the  daughters  together,  Margaret  and  Charlotte  Stiles, 
or  their  issue,  No.  3.  On  failure  of  the  descendants  of 
John  Stiles,  his  father  Geoffrey  (being  his  nearest  lineal 
ancestor  in  the  preferable  line,)  is  admitted.  No.  4.  Then 
the  issue  of  his  father,  viz.  first,  Francis  Stiles,  the  eldest 
brother  of  the  whole  blood,  or  his  issue.  No.  6;  then  Oliver 
Stiles  and  the  other  whole  brothers  respectively,  in  order 
of  birth,  or  their  issue.  No.  6;  then  the  sisters  of  the  whole 
blood  altogether,  Bridget  and  Alice  Stiles,  or  their  issue. 
No.  7 ;  then  the  son  of  Geoffrey  (the  paternal  brother  of 
the  half-blood).  No.  8,  or  his  issue;  and  the  paternal  sisters 
of  the  half-blood.  No.  9,  or  their  issue.  In  default  of  them, 
George  Stiles,  the  paternal  grandfather,  is  admitted.  No.  10, 
and  then  his  issue,  viz.  first,  his  issue  of  the  whole  blood 
with  John,  No.  II,  then  his  issue  of  the  half-blood  with 
John,  No.  12.  In  defect  of  these,  Walter  Stiles,  the  pa- 
ternal grandfather's  father  i.«s  a(hnitted,  No.  13.     Then  the 


CHAP.  XI.— OP  TITLB  BY  DBBCBHT.  393 

iMue  of  Walter,  viz.  first,  his  issue  of  the  whole  blood  with 
John,  No.  14.  Then  his  issue  of  the  half-blood,  No.  15. 
In  default  of  these,  Richard  Stiles,  the  paternal  grand- 
father's paternal  grandfather,  is  admitted.  No.  16,  or  his 
issue.  No.  17,  and  so  on,  in  the  paternal  line  of  Walter 
Stiles,  tJi  infinitum.  In  failure  of  this,  (that  is,  supposing 
the  decease  of  Ilichard,  and  of  all  his  maternal  and  pa- 
ternal ancestors,  and  the  failure  of  their  issue,  both  of  the 
whole  and  of  the  half-blood,)  we  are  next  to  resort  to  the 
maternal  line  of  Walter  Stiles,  rather  than  of  a  nearer 
male  ancestor;  and  the  paternal  grandfather's  paternal 
grandmother,  Anne  Stiles,  No.  18,  will  consequently  be 
the  person  next  entitled  to  succeed,  and  so  on  in  the  ma- 
ternal line  of  Walter  Stiles,  in  infinitum.  In  failure  of 
which  we  are  to  resort  to  the  maternal  line  of  Qeorge 
Stiles  ;  and  the  paternal  grandfather's  mother.  Christian 
Stiles,  No.  19,  will  be  the  perscm  next  entitled,  and  then 
ber  iMoe  of  the  half-blood  to  John,  No.  20.  Then  the  pa- 
ternal grandfather's  maternal  grandfather,  William  Smith, 
No.  21 ;  and  then  his  issue.  No.  22 ;  and  so  on  in  the  pa- 
ternal line  of  Christian  Stiles,  in  infinitum.  On  failure  of 
which,  we  are  to  resort  to  her  maternal  line ;  and  the 
paternal  grandfather's  maternal  grandmother,  Jane  Smith, 
No.  23,  will  be  the  person  next  entitled,  and  so  on  in  the 
maternal  line  of  Christian  Stiles,  in  infinitum.  On  failure 
of  which  we  are  to  resort  to  the  maternal  line  of  Geoffrey 
Stiles;  and  the  paternal  grandmother,  Cecilia  Stiles, 
No.  24,  will  be  the  person  next  entitled ;  and  then  her  issue 
of  the  half-blood  to  John,  No.  25.  Then  the  paternal 
grandmother's  father,  Luke  Kempe,  No.  26 ;  then  his 
issue  of  the  whole  blood  to  John,  No.  27.  Then  his  issve 
of  the  half-blood  to  John,  No.  28.  Then  the  pateroal 
grandmother's  paternal  grandfather,  Thomas  Kempe, 
No.  29.  Then  his  issue,  No.  30,  and  so  on,  in  the  pa- 
ternal line  of  Luke  Kempe,  in  infinitum.  In  failure  of 
which,  we  are  to  resort  to  his  maternal  line ;  and  the  pa- 
leraal  gnuidaotber's  pateroal  grandmother,  Sarah  Kempe, 
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No.  31,  will  be  the  person  next  entitled  ;  and  so  on  in  the 
matornal  line  of  Luke  Kempc,  in  infinitum.  On  failure  of 
which  we  are  to  resort  in  the  maternal  line  of  Cecilia 
Stiles;  and  the  paternal  grandmother's  mother,  Frances 
Kempe,  No.  32,  will  be  the  person  next  entitled.  Then 
her  issue  of  the  half-blood  to  John,  No.  33.  Then  the 
paternal  grandmother's  maternal  grandfather,  Charles 
Holland,  No.  34  ;  then  his  issue.  No.  35  ;  and  no  on  in  the 
paternal  line  of  Frances  Kempe,  in  infinitum.  In  failure 
of  which,  we  are  to  resort  to  the  maternal  line  of  Frances 
Kempe ;  and  the  paternal  grandmother's  maternal  grand- 
mother, Mary  Holland,  No.  36,  will  be  the  person  next 
entitled  ;  and  so  on  in  the  maternal  line  of  Frances 
Kempe,  in  infinitum.  In  failure  of  which,  the  paternal 
blood  of  John  Stiles  entirely  failing,  recourse  must  then, 
and  not  before,  be  had  to  his  maternal  relations,  or  the 
blood  of  the  Bakers,  Nos.  37,  38,  39,  40,  41,  42,  43,  44, 
46,  46,  47  ;  the  Bates,  No.  48  ;  the  Willis's,  Nos.  49,  50, 
61,  62;  the  Carters,  No.  53;  the  Thorpes,  Nos.  64,  65, 
66,  67,  68,  69,  60;  the  Bishops,  No.  61  ;  the  Whites, 
Nos.  62,  63,  64,  65 ;  and  the  Wards,  No.  QQ^  in  the  same 
regular  successive  order  as  in  the  paternal  line. 

We  have  thus  seen  how  land  is  acquired  by  descent  in 
fee  simple.  But  before  we  conclude  the  chapter,  it  will 
be  proper  to  notice  some  miscellaneous  points  of  law,  con- 
nected with  this  title. 

1.  We  may  remark,  that  in  order  to  make  the  .title 
complete,  where  the  estate  descended  is  in  possession,  the 
heir  is  required  to  make  entry  on  the  land ;  for  until  then 
he  is  said  to  have  a  seisin  in  law  only,  and  not  in  deed  ; 
and  is  incompetent  to  bring  any  action  of  trespass  for  in- 
juries committed  to  the  land  (/).  If  the  estate  be  in  exj>ect- 
ancy,  he  has  of  course  no  right  of  entry  until  the  particular 
interest  determines ;  but  if  it  be  a  reversion  or  remainder 

(i)  Bac.  Ab.Ticft|MM(C)i  Browoiog  v.  Bcston.  Plowd.  142  i  Goodlitkr. 
N«wmao.  3  Wils.516. 
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immediately  expectant  on  an  estate  for  yeetrsy  the  poMwa- 
aion  of  the  particular  tenant  operatea,  upon  a  principle 
before  explained,  as  that  of  the  heir,  whose  seisin  is  in 
that  ease  oonsidefed  as  a  seisin  in  deed,  and  not  in  law 
only  (m).  The  distinction,  bowerer,  between  these  kinds 
of  seisio,  as  regards  the  heir,  has  recently  lost  much  of  its 
importanoe — which  chiefly  resulted  from  this  considera- 
tion—that until  entry  he  could  not  become  the  root  of  a 
fbtnre  descent ;  and  this  is  a  capacity  which  can  no  lonijer 
in  any  case  attach  to  him,  as  by  the  new  provision  of  the 
Inheritance  Act,  the  purchaser  is  now  the  only  root  from 
which  descent  can  be  traced. 

2.  Both  by  the  effect  of  the  provisions  just  referred  to, 
and  by  the  principle  of  the  antient  law,  the  estate  which 
a  man  has  acquired  by  descent,  retains  in  his  hands  its 
former  quality,  of  descending  only  to  the  blood  of  the 
same  purchaser,  so  that,  on  decease  of  the  owner,  none  of 
his  relations  on  the  mother's  side  can  ever  be  entitled  to 
succeed,  supposing  the  estate  to  have  descended  to  him 
in  the  paternal  line,  nor  vies  vend  any  rdttion  on  tlic 
lather's  side,  if  it  came  in  the  maternal  line,  except  only 
where  upon  failure  of  one  line  there  happens  to  be  some 
person  in  the  other,  who  is  also  of  the  blood  of  the  pur- 
chaser, as  may  be  the  case  where  the  owner's  parents 
have  been  connected  by  consanguinity.  In  this  respect 
the  tide  by  descent  differs  rwnariraMy  from  that  by  pur- 
chase ;  for  by  the  latter  [[the  estate  acquires  a  new  inhe- 
ritable qoali^,  and  is  descendible  to  the  owner^s  blood  in 
general,]]  thai  is,  first,  to  tboM  of  the  paternal,  and  then 
to  those  of  the  maternal  Kne.  And  from  this  it  follows, 
that  if  a  perMW  who  has  acqaired  an  eatate  by  descent, 
conveys  it  to  a  new  purchaser,  the  line  of  descent  is  hroktm ; 
and  even  if  that  purchaser  conveys  it  back  again  to  him, 
the  interruption  Htill  continues,  for  the  fonner  owner  will 
then  hold  it  as  by  purchase,  and  not  as  by  descent,  and 

(•)  (V  Utt.  15  a  i  Dm  ».  Km*.  7  T.  R.  »0  i  Dm  *.  WycM*.  8  T.  R. 

313. 
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will  therefore  be  able  to  transmit  it  to  his  heirs  on  either 
side.  Thus,  if  a  man  seised  of  lands,  as  heir  on  the  part 
of  his  mother  (and  which  consequently  no  relation  on 
the  father's  side  can  inherit,)  conveys  them  to  another, 
and  afterwards  obtains  a  re-conveyance  of  them,  to  hold 
to  him  and  his  heirs,  and  then  dies  without  issue,  his 
heirs  on  the  part  of  his  father  shall  inherit,  and  in  prefer- 
ence to  those  on  the  mother's  side  (n).  But  a  mere  altera- 
tion in  the  quality  or  circumstances  of  an  estate  will  not 
break  the  descent ;  and  therefore  if  parceners  make  |>ar- 
tition  of  their  land,  they  are  still  in  of  their  respective 
shares  by  inheritance,  though  those  shares  are  no  longer 
held  in  coparcenary,  but  in  severalty. 

3.  The  heir  is  liable,  out  of  an  estate  taken  by  descent 
in  fee  simple,  to  be  charged  with  the  debts  of  the  ancestor 
from  whom  it  descended  (o).  This  liability  has  always  at- 
tached to  him  in  the  courts  of  the  conjmon  law,  in  respect 
of  the  ancestor's  special  obligations,  (or,  in  legal  language, 
those  accruing  by  specialty) ;  which  consist  of  two  kinds, 
either  matters  of  record,  (such  as  judgments  and  the  like  (p), 
recorded  in  the  courts  of  justice,)  or  deeds,  (that  is,  con- 
tracts under  seal) ;  but  with  a  distinction  as  to  the  latter, 
between  deeds  in  which  the  ancestor  has  bound  himself 
and  his  heirs  eo  nomine,  and  those  in  which  the  heirs  are 
not  bound ;  for  to  these,  the  liability  of  the  heir  in  the 
courts  of  the  common  law  does  not  extend,  though  there 
is  a  remedy,  as  we  shall  presently  see,  in  equity.  Nor  is 
he  liable,  whatever  the  kind  of  obligation  may  be,  to  be 
charged  as  of  his  own  proper  debt ;  but  only  so  far  as  he 
has  taken,  in  his  character  of  heir,  an  estate  of  his  ancestor 
sufficient  (to  some  extent  at  least)  to  satisfy  the  debt ; 

(n)  Co.  Liu.  12  b;  Doe  d.  Morgan,  to  himself  by  the  s«roe  conveyance. 

7  T.  R.  105 ;  1  Prest.  Eit.  420.  458,  See  the  inheritance  Act,  3  &  4  Will.  4, 

459.    And  in  like  manner  the  descent  c.  106,  t.  3. 

will  now  be  broken  where  a  peraon  (o)  Vide  Biuhby  v.  Dixon,  3  Bam. 

who  look  by  deacent  nukes  a  convey-  &  Cres.  298. 

ance  (subwqoent  lo  31  Dec.  1833,)  (p)  Vide  Harben'a  caie,  3  Rep. 

although  an  estate  sboald  be  limited  12  b. 
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which  guflicient  estate  in  the  law  is  called  cuuUf  from  the 
French  word  auezt  enough  (9).  These  assrtSi  howeTer, 
may  consist  either  of  legal  or  equitable  estate ;  for  by  the 
Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  10,  if  any  cestui  que 
trust  shall  die,  leaving  a  trust  in  fee  simple  to  descend  to 
his  heir,  the  trusts  shall  be  assets  by  descent,  and  the  heir 
liable  to  be  charged  with  the  same  in  the  same  manner  as 
if  it  were  an  estate  at  common  law. 

But  though  the  heir  was  always  subject  lu  this  liability 
for  the  specialty  debts  of  his  ancestor  (to  the  extent  at 
least  of  the  l^al  estate  inherited),  it  did  not  formerly  ex- 
ta&d  to  a  devisee^  or  person  taking  the  estate  of  the  de- 
ceased by  devise  under  his  will ;  and  therefore  to  protect 
creditors  from  such  devises  as  might  tend  to  their  preju- 
dice, it  was  provided,  by  statute  3  &  4  William  and  Mary, 
c.  14,  called  the  Statute  of  Fraudulent  Devises,  (repealed, 
but  with  a  re-enactment  of  this  provision  by  11  Geo.  IV. 
tt  1  Will.  IV.  c.  47  (r),)  that  where  a  deceased  person 
shall  have  devised  any  real  estate,  without  making  it  sub- 
ject to  the  payment  of  his  debts,  his  devisee  shall  be  liable 
to  be  charged  in  respect  of  the  real  estate  so  devised,  in 
the  same  manner  as,  and  jointly  with,  the  heir ;  and  a 
creditor  bringing  an  action  at  law  for  that  purpose,  shall 
be  entitled  cither  to  make  the  devisee  a  joint  defendant 
with  the  heir,  or  to  sue  the  devisee  alone,  where  there  is 
no  heir  liable. 

8till,  however,  the  law  afforded  no  remedy  against  the 
real  estate  of  a  deceased  person  (whether  in  the  hands  of 
an  heir  or  devisee)  to  that  large  and  important  class  of 
creditors  who  claim  upon  simple  contract  (or  contract 
without  specialty),  nor  to  those  claiming  under  deeds  in 
which  it  happens  that  the  heira  are  not  expressly  bound. 
There  bave  been  few  defects  parbape  in  the  English  juris- 

(f )  a  BL  C«B.  349.  34 1  Mtm  \m  bwn  tiplaiotJ  »od  tmwd 

(r)  A«i»ilMMaiataiMvid«  Wiiwa  •d.Mlaeirtsiaofiiipfoviiisai.hyt 

t.KwMsj,'!  tmt,  l»i  Tvkf.  «iSVkl.t.M. 
•  A4.ll  !!.•«.    TiM 
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pmdenoe  mora  calculated  to  excite  surprise  than  this,  cr 
more  at  rariance  with  the  natural  sense  of  justice.  And 
it  is  satisfactory,  therefore,  to  be  able  to  add  that  it  exists 
no  longer ;  for  though  it  has  not  been  thought  convenient 
to  alter  the  principle  of  the  common  law  in  this  particular, 
the  claims  of  creditors  of  every  class  are  now  effectually 
secured  through  the  medium  of  a  suit  in  equity.  Yet  the 
redress  came  late,  and  by  a  slow  and  cautious  adrance. 
For  first  it  was  confined  to  the  case  where  the  deceased 
was  a  person  carrying  on  trade  witliin  the  meaning  of  the 
bankrupt  laws,  it  being  provided  by  47  Geo.  Hi.  sess.  2, 
c.  74,  and  aOerwards  by  11  Geo.  IV.  &  1  Will.  IV.  c. 
47,  that,  in  a  case  of  that  description,  the  creditors  by 
simple  contract  should  be  entitled  by  a  suit  in  equity,  in 
such  manner  as  therein  mentioned,  to  enforce  payment  out 
of  the  real  estate  descending  on  his  heir,  or  devised  by  his 
will,  and  not  made  subject  to  the  payment  of  his  debts. 
But  now  by  3  &.  4  Will.  IV.  c.  104,  it  is  enacted  more 
extensively — that  when  any  person  shall  die  seised  of,  or 
entitled  to  any  real  estate,  which  he  shall  not  by  his  will 
have  made  subject  to  the  payment  of  his  debts,  such  estate 
shall  be  considered  as  assets,  to  be  administered  in  courts 
of  equity  for  payment  of  his  debts  as  well  on  simple  con- 
tract as  on  specialty.  To  secure,  however,  a  just  priority 
to  those  who  in  his  lifetime  may  have  bad  the  precaution 
to  place  their  claims  upon  a  basis  of  stronger  obligation, 
it  is  farther  provided,  that  in  the  administration  of  assets 
by  courts  of  equity,  under  that  act,  all  creditors  by  spe- 
cialty in  which  the  heirs  are  bound  shall  be  paid  the  fiill 
amount  of  their  debts,  before  any  payment  is  made  to 
creditors  by  simple  contract,  or  to  those  claiming  on  spe- 
cialties in  which  the  heirs  are  not  bound. 

4.  Such  being  the  properties  of  a  title  by  descent,  as 
distinguished  from  a  title  by  purchase,  it  becomes  impor- 
tant to  consider,  in  any  case  where  they  appear  to  come 
into  collision,  to  which  the  preference  shall  be  given  by 
law. 
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Firet,  then,  a  man  will  take  by  purchase,  even  lands  of 
which  he  b  the  heir,  if  they  have  also  been  limited  to  him 
by  individnal  deaignatioo  under  the  will  of  his  ancestor ; 
as  where  a  testator  devises  lands,  in  fee  or  in  tail,  to  his 
"  bdr,**  or  to  the  persoo  by  name,  who  at  his  decease  be- 
cones  his  heir.  This  has  always  been  the  efiect  of  the 
gill,  where  it  was  made  with  other  limitations  than  the 
ooviae  of  descent  would  direct,  as  is  the  case  upon  every 
devise  in  tail ;  but  where  the  gift  was  such  that  the  de- 
viate would  be  entitled  by  it  to  an  estate  in  fee,  and  pre- 
cisdy  of  the  same  quality  that  he  would  have  otherwise 
taken  by  descent,  the  rule  was  once  firmly  settled  that  the 
descent  should  take  e£fect,  and  that  nothing  should  pass 
under  the  devise ;  ibr  the  law  gave  the  preference  to  the 
descent,  as  Uie  elder  title  (»).  The  contrary  rule,  however, 
which  is  manifestly  more  consonant  with  reason  and  con- 
vanisDca,  is  now  established  by  the  legiaktHre;  it  being 
provided  by  the  Inheritance  Act,  3  &  4  Will.  IV.  c.  106 
(sect.  3),  as  to  all  cases  without  distinction,  **  that  when 
"  any  land  shall  have  been  devised  by  any  testator  who 
"  shall  die  after  31st  December,  1833,  to  the  heir  (/),  or  to 
**  the  p«w>n  who  shall  be  the  heir  of  such  testator,  such 
"  pcfsoo  shall  be  coosiderad  to  have  acquired  the  same  as 
"  a  defvisee,  and  not  by  descent." 

Secondly.  A  man  will  take  by  purchase  lands  limited 
to  the  *'  hein,"  or  "  heirs  of  the  body"  («o  ttomime)  of  his 
apcitor,  by  the  conveyance  of  a  stranger,  provided  the 
limitrtion  fisll  not  within  the  rule  in  Shelley's  case  (a); 
otherwise  he  will  take  by  descent  Thus  if  the  owner  of 
hmds  conveys  them  to  A.  for  life,  reuMunder  to  the  "  ban,** 

(•)  i  Bl.  Cm.  14)  ;  t  UtmL  by  of  MifMfy.  wWrt  tW  iMb  dy  Ml 
Wm.  7  a.  (4>;  1  lUtt.  Ab.  eM;      tatebji 


Dm  •.  Thmm.  1  Bw«.  h  AM.  690.         (i)  Tk«  tikt  «l  •  dcviM  M  Ikt 
TkU  i»  ilM  f«MM  ■lijinJ  ia  Um      ivMar't  ktkn  (is  tkt  plant)  mm. 


It  mmm  proteM*.  Mmvw.      Mh«  lh«  mi,  riarilw  i*  thai  •#  •  dt* 
that  tiM  rate  hU  ■  iniil  a^aoi.  Md      vim  la  U*  Mr,  aad  mmn  aal  ta  ka 


Umi  it  wM  umaimi  Im  ika  yiaiacfilM     alfid  kjr  iMasaaaaaaai. 
U  tiM  laid.  wU  W0M  Um  ito  Mli         (a)  VUa  Mf.  p.  lOt. 
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or  **  hcire  of  the  body/'  of  B.,  and  B.  be  then  deceased, 
or  be  then  living,  but  die  durinj;  the  continuance  of  the 
particular  estate  (r),  the  person  who  at  the  time  of  the 
conveyaDce  in  the  first  case,  or  at  the  time  of  B.'s  death 
in  the  second,  answers  the  description  of  his  "  heir,"  or 
"  heir  of  his  body,"  will  take  as  purchaser ;  and  his  estate 
will  be  a  fee  simple,  or  fee  tail,  as  the  case  may  be ;  for 
such  words  amount  not  only  to  a  description  of  the  grantee, 
b'lt  to  a  limitation  of  the  estate,  which  he  is  to  take(t0). 
But  if  the  life  estate  had  been  limited  to  B.,  with  the  like 
remainder,  B.  himself  would  then,  by  the  rule  in  Shelley's 
case,  have  taken  an  estate  of  inheritance,  or,  in  other 
words,  his  heir  would  have  taken  by  descent.  And  even 
in  cases  of  the  first  description,  the  estate  acquired  by 
purchase  is  anomalous  as  regards  its  hereditary  quality  ; 
the  descent  being  traced  not  from  the  purchaser,  but  from 
the  ancestor  named  ;  it  being  provided  by  the  4th  section 
of  the  act  just  cited,  "  that  when  any  person  shall  have 
**  acquired  any  land  by  purchase,  under  a  limitation  to  the 
"  heirs,  or  to  the  heirs  of  the  body  of  any  of  his  ancestors, 
"  contained  in  an  assurance  executed  after  31st  December, 
"  1833,  or  under  a  limitation  to  the  heirs,  or  to  the  heirs 
"  of  the  body  of  any  of  his  ancestors  (or  under  any  limi- 
"tation  having  the  same  effect)  contained  in  a  will  of  any 
"testator  who  shall  depart  this  life  afler  the  said  31st 
"  December,  1833,  then,  and  in  any  of  such  cases,  such 
"  land  shall  descend,  and  the  descent  of  it  shall  be  traced, 
"  as  if  the  ancestor  named  in  such  limitation  had  been  the 
"  purchaser  of  such  land"  (x). 

(«)  If  B.  were  to  Burvive  A.  the  li-  (x)  The  law  was  tbe  same  baliBn 

miutioo  in  remaioder  would  fail,  for  the  act  passed,  io  every  case  wbera 

waot  of  a  person  to  Uke  ;  for  nemo  ett  the  heirs  of  tlu  body  took  «p  iMMitii*  as 

h^m  viventii.  vide  sup.  p.  358.  purcbasen ;   Feame,  bj  Batler,  80, 

(w)  Co.  Litt.  10  a,  319  b ;    1  Rol.  9tfa  edit. 
Ab.  627  ;  2  Bl.  Com.  241  ;  1  Prest. 
Eat.  280, 452,  453. 
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CHAPTER  Xll. 

OP  TITLE  BY  ESCHEAT. 


[[Escheat,  we  may  remember  (o),  was  one  of  the  fruits 
and  consequences  of  feudal  tenure.  The  word  itself  is 
originally  French  or  Norman  (6),  in  which  language  it 
signifies  chance  or  accident ;]]  but  with  us  it  is  applied  to 
the  case  where  the  tenant  of  lands  in  fee  dies  without 
1m%:  ^d  them  in  his  lifetime,  or  disposed  of  them 

by  li.^  .....  will  and  testament,  and  leaves  no  heir  behind 
him  to  take  them  by  descent,  so  that  they  result  back,  Qby 
a  kind  of  reversion,  to  the  original  grantor  or  lord  of  the 
fee(e).]]  And  here  it  is  to  be  observed,  that  the  Qland 
so  escheating  afterwards  follows  the  seignory,  as  being 
a  fruit  thereof.  Therefore,  if  the  lord  was  entitled  to  the 
•eignory  by  purchase,  the  land  escheated  will  descend  to 
bis  heirs  general ;  if  by  descent,  they  will  be  inheritable 
only  by  such  of  his  heirs  at  are  capable  of  inheriting  the 
oth.      '   "" 

Ql  I  to  complete  this  title  by  escheat,  it  is  necet- 

•ary  that  the  lord  perform  an  act  of  his  own,  by  entering 
on  the  lands  and  tenementa  so  escheated  (e),  on  failure  of 
which,  or  by  doing  an  act  that  amounts  to  an  implied 
waiver  of  his  right,  as  by  accepting  rent  of  a  stranger  who 
usurps  the  poeaeasion,  his  title  by  escheat  is  barred  (/). 

(a)  8m  fb  106.  wkli  •dMr  imI  kUom,  m  mom  sbo* 

(»>EM*Ma»M«i.fcnMd6«ailM  fUUL    Wkm  Um  emra  «  wliiM. 

«tfb  «M*«4r  w  4UMr,  «•  iMppM.  tka  cmum  b  !•  imm  •  iMMii«iMi  ^ 

(r)  11  r««d.Mi  C«.LilUia«.  m^mt,  w  Dw  t.  lUifcm,  »  Wm, 

(d)  C«.Utt.ia«.  90. 

(«)  Fon— rtj  Im  •ifbl akhtr  salir  (/)  Bra.  Ab.  tit.  AcrtpUoc*.  95  : 

f  MM  — I  ■  wHl^  ntkml,  kl  tto,  C*.  Litk  IM. 

VOL.  I.  .11  II 
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Qlt  IB  therefore  in  some  respect  a  title  acquired  by  his  own 
act,  as  well  as  by  act  of  law.  Indeed,  this  may  also  be 
said  of  descents  themselves,  in  which  an  entry  or  other 
seisin  is  required,  in  order  to  make  a  complete  title ;]]  but 
both  descent  and  escheat  vest  an  inchoate  title  at  least  in 
the  party,  without  the  active  interference  of  any  person 
whatever,  and  they  are  both  properly  referable,  therefore, 
to  the  same  head,  of  title  by  act  of  law.  And  though  Sir 
William  Blackstone  hax  enumerated  escheat  as  one  of  the 
modes  of  purchase,  yet,  as  he  himself  observes,  Qthe  lord 
is  more  frequently  considered  as  being  ultimu*  Jueretf  and 
therefore  taking  by  descent  in  a  kind  of  caducary  succes- 
sion ig). 

The  law  of  escheats  is  founded  upon  this  single  prin- 
ciple, that  the  blood  of  the  purchaser  is,  by  some  means 
or  other,  utterly  extinct  and  gone:  and,  since  none  can 
inherit  his  estate  but  such  as  are  of  his  blood  and  consan- 
guinity, it  follows,  as  a  regular  consequence,  that  when 
such  blood  is  extinct,  the  inheritance  itself  must  fail ;  the 
land  must  become  what  the  feudal  writers  denominate 
feudum  apertum,  and  must  result  back  again  to  the  lord 
of  the  fee,  by  whom,  or  by  those  whose  estate  he  hath,  it 
was  given. 

Escheats  are  frequently  divided  into  those  propter  de- 
fectum sanguinis  and  those  propter  delictum  tenentis:  the 
one  sort,  if  the  tenant  dies  without  heirs ;  the  other,  if  his 
blood  be  attainted  (A).]]  And  we  purpose,  successively,  to 
advert  to  both,  distinguishing,  under  the  first,  several  dif- 
ferent casps  in  uliich  the  deficiency  of  inlieritiiLlc  hluod 
may  occur 

Ql.  and  2.  The  two  first  cases,  wherein  inheritable  blood 
is  wanting,  may  be  collected  from  the  rules  of  descent  laid 
down  and  explained  in  the  preceding  chapter,  and  there- 
fore will  need  very  little  illustration  or  comment.  First, 
when  the  tenant  dies  without  any  relations  on  the  part  of 
any  of  his  ancestors  :  secondly,  when  he  dies  without  any 

(g)  2  BU.  Com.  245;   tec.  Co.  (k)  Co.  LilL  13  a.  92  b. 

LitU  18  b;  see  tie  last  chapter. 
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QrelatioM  oo  the  part  of  those  aocestora  from  whom  his 
ettele  deaceoded.]]  In  these  cases,  the  blood  of  the  first 
pifdiaaer  is  at  an  end ;  and  therefore  the  law  directs,  upon 
the  principle  already  referred  to,  that  the  land  shall  escheat 
to  the  lord  of  the  fee. 

[[3.  A  monster,  which  hath  not  the  shape  of  mankind, 

but  in  any  part  evidently  bears  the  resemblance  of  the  brute 

creation,  hath  no  inheritable  blood,  and  cannot  be  heir 

to  any  land,  albeit  it  be  brought  forth  in  marriage ;  but, 

although  it  hath  deformity  in  any  part  of  its  body,  yet  if 

ah  human  shape,  it  may  be  heir(i)>    This  is  a  very 

nt  rule  in  the  law  of  England  (A);  and  its  reason  is 

>bvious  and  too  shocking  to  bear  a  minute  discussion. 

i       Roman  law  agrees  with  our  own  in  excluding  such 

I.4  from  succeMioos  (/) ;  yet  accounts  them,  however, 

Iren  in  some  respects,  where  the  parents,  or  at  least 

the  father,  could  reap  any  advantage  thereby  (m)  (as  the 

jt  trimm  Uberorum,  and  the  Uke);  esteeming  them  the 

misfortune,  rather  than  the  fault  of  that  parent     But  our 

law  will  not  admit  a  birth  of  this  kind  to  be  such  an  issue 

as  shall  entitle  the  hosbaod  lo  be  tenant  by  t '  sy  (») ; 

because  it  is  not  capable  of  inheriting.    Ai  tore,  if 

there  appears  no  other  heir  than  such  a  prodigious  birth, 

the  land  shall  escheat  to  the  lord. 

4.  Bastards  are  incapable  of  being  heirs.  Bastards,  by 
our  law,  are  such  children  as  are]]  neither  born  nor  be> 
gotten  in  lawful  wedlock  (o).  QSuch  are  held  to  be  nuUiu$ 
filii,  the  sons  of  nobody ;  for  the  maxim  of  law  is,  qui  ex 

(0  C^  Litt.  7  b.  Brael.Ll.e.6.  t.7,  ••dl.6.tr.6. 

(k)  •*  QMi  mmtn  ftrmmm  kmmmi  e.  30.  u  10. 

gmmU  mmmrm  mm  pntrmmtmr,  ai  (/)  Ff.  1,  ft,  14. 

d  mmikr  wttmtnmm  mt  fmUiimm  («)  Pf.  60.  16.  1S6;   Ptal.  4. 

t^m tit, im$tr Itlww  —  wpiinwfr.  MacV.  kO. 

P»nm  IMMB.  mi  mmtmw  aiifMafn.  (m)  C«w  lilt  tt  k 

km  UiUirit  wl  JhmimmtHi,  mi  U  m  (•)  "BcMlAl  bjowkwtafVMKll 

M<  imiiM  ffMiiMT  dititm  kmkmmrU,  -  cWUiw  m  art  Ml  Uni  mUt  la 

htma  dtktt  imitr  Uhrnm  tmmmmmimtii  -  hwfcl  wtdltdl  w  wjdrfa  a 

tt,dmtmkrmtbntmmii»mmiunmma,  "  Mai  liM  lAw  ili  ( 

Mt  tmmm  m  r$rtu$  ■lani  ihm."—  9  BL  Cm.  S47. 

od2 
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\jdamnato  coitu  neucuntur,  inter  liberos  non  eomputantur{p). 
Being  thus  the  sons  of  nobody,  tliey  have  no  blood  in 
them,  at  least  no  inheritable  blood ;  consequently  none  of 
the  blood  of  the  first  purchaser,  and  therefore,  if  there  l^e 
DO  other  claimant  than  such  illegitimate  children,  the  land 
shall  escheat  to  the  lord((/).  The  civil  law  differs  from 
ours  in  this  point,  and  allows  a  bastard  to  succeed  to  an 
inheritance,  if  after  its  birth  the  mother  was  married  to 
the  father  (r) :  and  also  if  the  father  had  no  lawful  wife  or 
child,  then,  even  if  the  concubine  was  never  married  to  the 
father,  yet  she  and  her  bastard  son  were  admitted  each 
to  one-twelfth  of  the  inheritance  («) ;  and  a  bastard  was 
likewise  capable  of  succeeding  to  the  whole  of  his  mother's 
estate,  although  she  was  never  married  ;  the  mother  being 
sufficiently  certain,  though  the  father  is  not  {4).  But 
our  law  in  favour  of  marriage  is  much  less  indulgent  to 
bastards. 

There  is  indeed  one  instance  in  which  our  law  has  shown 
them  some  little  regard ;  and  that  is  usually  termed  the 
case  of  bastard  eigni  and  mulier  puisne.  This  happens 
when  a  man  has  a  bastard  son,  and  afterwards  marries 
the  mother,  and  by  her  has  a  legitimate  son,  who  in  the 
language  of  the  law  is  called  a  mulier,  or,  as  Glauville(u) 
expresses  it  in  his  Latin,  Jilius  mulieratus ;  the  woman 
before  marriage  being  concubina,  and  afterwards  mulier. 
Now  here  the  eldest  son  is  bastard,  or  bastard  eigne ;  and 
the  younger  son  is  legitimate,  or  mulier  puisne.  If  then 
the  father  dies,  and  the  bastard  eigne  enters  upon  his 
land,  and  enjoys  it  to  his  death,  and  dies  seised  thereof, 
whereby  the  inheritance  descends  to  his  issue;  in  this 
case  the  mulier  puisne,  and  all  other  heirs,  (though  minors, 
married  women,  or  under  any  incapacity  whatsoever,)  are 
totally  barred  of  their  right  (x).    And  this,  1.  As  a  punish- 

(p)  Co.  Litt  8  a;  Brmct.  1. 1.  c.6.  (()  Cod.  6,  57,  5. 

8.7.  (u)  L.  7,  c.  I. 

(q)  Finch,  Law,  117.  (0  Litt.  •.  399.    The  rule  also  ap- 

(r)  Nov.  89,  c.  8.  plie*  ai  to  bastard  daughters;    Co. 

(f)  Ibid,  c  12.  Litt.  244  a. 
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Qment  on  the  mulier  for  his  negligence,  in  not  entering 
during  the  bastard's  life,  m  '  '  Inghim.  2.  Because  the 
canon  law  (following  the  r  \  aWovr  fuxch  bastard eigni 

to  be  let:ntin)ate,  on  the  subsequent  marriage  of  his  mother ; 
and  •■  the  laws  of  England  (though  they  would  not 

adniii  .  ihc  civil  or  canon  law  to  rule  the  inheritances 

of  this  kingdom,  yet)^>aid  such  a  regard  to  a  person  thus 
I  'V  circumstanced,  that,  after  the  land  had  descended 

tv .  .aue,  they  would  not  unravel  the  matter  again,  and 

suffer  his  estate  to  be  shaken.  But  this  indulgence  was 
shown  to  no  other  kind  of  bastard  ;  for  if  the  mother  was 
never  married  to  the  father,  such  bastard  could  have  no 
colourable  title  at  all  (y). 

As  bastards  cannot  be  heirs  themselves,  so  neither  can 
tbey  have  any  heirs  but  those  of  their  own  bodies.  For 
as  all  collateral  kindred  consists  in  being  derived  from 
the  same  common  ancestor,  and  as  a  bastard  has  no  legal 
ancestors,  he  cao  have  no  collateral  kindred ;  and,  conse> 
quently,  can  have  no  legal  heirs,  but  such  as  claim  by  a 
lineal  descent  from  himself.  And  therefore  if  a  bastard 
purchases  land,  and  dies  seised  thereof  without  issue,  and 
hitestate,  the  land  shall  escheat  to  the  lord  of  the  fee  (z).]] 
But  though  the  descent  from  a  bastard  is  necessarily  con- 
filled  to  bis  issue,  yet  he  b  capable  of  holding  land  in  fee 
■unple,  in  such  sense  at  least  that  he  may  make  an  un- 
limited alienation  of  it,  and  that  his  alienee  will  take  an 
estate  to  his  heirs  general  (a). 

[[6.  Aliens  also(&)  are  incapable  of  taking  by  descent, 
or  inheriting  (c) ;  for  they  are  not  allowed  to  have  any 

(f)  Liu.*.  400  i  BladHoM  hm  U4a.  B«i  ilMra  fai  m  odwr  ctM  b 
|it«  M  ta  ■dJiriwil  iMMB  fcr  Um  «4kk  tkt  l— p»nl  ee«m  tilam  tte 
rate  M  to  baatofi  affW,  Umi  **  dto      muAm  tb«l  t  mis  tkM  set  i»  bat- 


"  bMtofrfiid  afW  k«  «ImUi.  wIm  aa>  bj  R«llw.  «44  b.  •.  ( 1 ). 
"  Mi«d  M  bair.  aad  diad  mmd,  aad         (•)  BncC  1. 3.  c  7 ;  ('o.  Litt.  144. 
«  M  paawd  fcr  lafiyaMM  ia  bk  iUb-         (a)  1  Pf«M.EM.46i. 
"  tkM  i"  9  Bl.  Caau  t4«.    Aad  iba         (»)  Aa  to  Umm.  vida  tap.  194. 
is  gk<iw  te  Ca.  UM.         («)Co.litt.fa. 
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[[inheritable  blood  in  them ;  rather  indeed  upon  a  prin- 
ciple of  national  or  civil  policy,  than  upon  reaBont  strictly 
feudal.  Though,  if  lands  had  been  suffered  to  fall  into 
their  hands  who  owe  no  allegiance  to  the  crown  of  Eng- 
land, the  design  of  introducing  our  feuds,  the  defence  of 
the  kingdom,  would  have  been  defeated.  Wherefore,  if  a 
man  leaves  no  other  relations  but  aliens,  his  land  shall 
escheat  to  the  lord. 

As  aliens  cannot  inherit,  so  far  they  are  on  a  level  with 
bastards ;  but  as  they  are  also  disabled  to  hold  by  pur- 
chase (cf ),  they  are  under  still  greater  disabilities.  And,  as 
they  can  neither  hold  by  purchase,  nor  by  inheritance,  it 
is  almost  superfluous  to  say  that  they  can  have  no  heirs, 
since  they  can  have  nothing  for  an  heir  to  inherit ;  but  so 
it  is  expressly  holdcn  (e),  because  they  have  not  in  them 
any  inheritable  blood.]] 

Therefore,  if  an  alien  be  made  a  British  subject  or  de- 
nizen (as  he  is  in  that  case  called)  [[by  the  king's  letters- 
patent,  and  then  purchase  lands,  (which  the  law  allows 
such  a  one  to  do),  his  son,  born  before  his  denization,  shall 
not  (by  the  common  law)  inherit  those  lands  ;  but  a  son 
bom  after^va^ds  may,  even  though  his  elder  brother  be 
living;  for  the  father,  before  denization,  had  no  inheritable 
blood  to  communicate  to  his  eldest  son ;  but  by  deniza- 
tion it  acquires  an  hereditary  quality,  which  will  be  trans- 
mitted to  his  subsequent  posterity.  Yet,  if  he  had  been 
naturalized  by  act  of  parliament,  such  eldest  son  might 
then  have  inherited ;  for  that  cancels  all  defects,  and  is 
allowed  to  have  a  retrospective  energy,  which  simple 
denization  has  not  (/).]] 

At  common  law,  too,  aliens  could  not  be  the  channels 
of  descent,  for  Sir  Edward  Coke  {g)  holds,  that  if  an 
alien  cometh  into  England,  and  there  hath  issue  two  sons, 
who  are  thereby  natural-bom  subjects,  and  one  of  them 
purchases  land,  and  dies;  yet  neither  of  these  brethren 

(d)  Co.  Liu.  2  b.  (/)  Co.  Liu.  129  a. 

(«)  Ibid.     I  LeT.59.  (;)  Co.  Lilt.  8  a. 
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[[cftn  be  heir  to  the  other.  For  the  commune  vinculum,  or 
common  »to« ^  <>ity,  is  ti      '    '    r;  and 

•the had  no  iiim,  heo  amuni- 

cate  none  to  his  sons ;  and,  when  the  sons  can  by  no  pos- 
sibility be  heirs  to  the  faUier,  the  one  of  them  shall  not  be 
heir  to  the  other.]]  And  though  this  opinion  of  his  was 
afterwards  overruled  (A),  it  was  only  on  the  ground  that 
the  descent  from  one  brother  to  the  other  might  be  con- 
sidered as  immediate,  and  without  regard  to  the  commune 
vinculum ;  an  exception  from  the  general  law  of  inherit- 
taoce,  which  we  have  before  shown  to  have  formerly  ob- 
tained (t),  but  which  has  been  lately  abolished  by  the  sta- 
tute 3&  4  Will.  IV.  c.  106. 

The  subject,  however,  of  tracing  descent  through  an 
alien,  has  been  r^ulated  since  the  time  of  Lord  Coke  by 
act  of  paiiiament.  For  Qit  is  enacted  by  the  statute  1 1 
Sc  12  Will.  III.  c.  6,  that  all  persons,  being  natural-bom 
subjects  of  the  king,  may  inherit  and  make  their  titles  by 
descent  from  any  of  their  ancestors,  lineal  or  collateral, 
although  their  father  or  mother,  or  other  ancestor,  by,  from, 
through,  or  under  whom  they  derive  t!  'i^^rees,  weie 

bom  out  of  the  king's  allegiance.     1  ouveiiiences 

were  afterwards  apprehended,  in  case  persons  should 
thereby  gain  a  future  capacity  to  inherit,  who  did  not  exist 
at  the  death  of  the  person  last  seised.  As  if  Francis,  the 
dder  brother  of  John  Stiles,  be  an  alien,  and  Oliver  the 
'  a  natural-born  subject,  upon  John's  death, 

•  c,  his  lands  will  descend  to  Oliver  the  younger 
brother ;  now,  if  afterwards  Francis  has  a  child  bora  in 
T*  i,  it  was  feared  that,  under  the  statute  of  King 

\n 11,  this  new4>ora  child  might  defeat  the  estate  of  his 

uncle  Oliver.  Wherefore  it  is  provided,  by  the  statute  26 
Gko.  11.  c.  39,  that  no  right  of  inheritance  shall  accrue  by 
virtue  of  the  former  statute  to  any  persons  whatsoerer,  un- 
less they  are  in  betog,  and  capable  to  take  as  heirs,  at  the 

(k)  CelUH«M>l  ».  Pm^  I  Vwt.         (0  Sap.  p.3M. 
4l6i  I  U«.Mi  I8U.IM. 
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[[death  of  the  person  last  seised ;  with  an  exception  how- 
ever as  to  the  case,  where  lands  shall  descend  to  the 
daughter  of  an  alien;  which  descent  shall  be  divested  in 
fovour  of  an  after-born  brother,  or  the  inheritance  shall  be 
divided  with  an  afler-born  sister  or  sisters,  according  to  the 
usual  rule  (A)  of  descents  by  common  law.]] 

Such  is  the  state  of  the  law  with  respect  to  escheats 
propter  defectum  sanguinis ;  as  to  which  we  shall  only 
farther  obserAC  that  by  recent  statutes (/)  an  excep 
been  made  from  the  general  law,  in  the  case  \n 
land  was  held  by  the  party  deceased,  under  a  trust  or 
mortgage,  it  being  provided,  for  the  protection  of  the  party 
beneficially  interested,  that  where  a  trustee  or  mortgagee 
dies  without  an  heir  (or  his  heir  is  not  known),  the  Court 
of  Chancery  shall  have  power  to  direct  a  proper  convey- 
ance to  be  made,  which  shall  be  as  effectual  as  if  executed 
by  his  heir. 

We  now  arrive  at  the  consideration  of  escheats  propter 
delictum  tenentis ;  those,  namely,  where  by  attainder,  the 
blood  of  the  person  attainted  is  so  corrupted  as  to  be  ren- 
dered no  longer  inheritable. 

Attainder  imports  that  extinction  of  civil  rights  and 
capacities  which  takes  place  whenever  a  person  who  has 
committed  treason  or  felony,  receives  sentence  of  death  for 
his  crime;  and  (besides  other  consequences)  it  involves 
in  certain  cases  the  corruption  of  blood,  so  as  to  prevent 
the  descent  of  land  (which  depends,  as  we  have  seen,  on 
blood  or  consanguinity)  to  the  offender  or  his  heirs. 

The  antient  law  with  respect  to  corruption  of  blood  upon 
attainder,  and  the  consequent  escheat  of  the  offender's 
lands  and  tenements  to  the  lord  of  the  fee,  has  been  so 
much  narrowed  in  its  application  by  the  recent  enact- 
ments, to  which  we  shall  presently  refer,  as  to  have  lost 
much  of  its  former  importance.  As  the  greater  part  of  its 
doctrines,  however,  are  still  capable  of  being  occasionally 

(l[)S«ep.  358.  c.  60;  4&  SWill.  4,  c.  23;  1  &2 

(0  Vide  11  Geo.  4  &  1  Will.  4,      Vict.  c.  69. 
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called  into  action,  they  continue  to  deserve  our  attention, 
and  we  shall  here  prooeed  to  examine  them. 

By  the  law,  then,  as  it  stood  prior  to  the  late  altera- 
tions, Qthe  blood  of  the  tenant  by  the  commission  of  any 
felooy  (under  which  denomination  all  treasons  were  for- 
merly comprised  («),)  was  corrupted  and  stained,  and  the 
original  donation  of  the  feud  was  thereby  determined,  it 
being  always  granted  to  the  vassal  on  the  implied  condi- 
tion of  dmm  bene  $e  gesseritt  upon  the  thorough  demonstra- 
tion of  which  guilt  by  legal  attainder,  the  feudal  covenant 
and  mutual  bond  of  fealty  were  held  to  be  broken,  the 
estate  instantly  fell  back  from  the  offender  to  the  lord  of 
the  fee,  and  the  inheritable  quality  of  his  blood  was  ex- 
tinguished and  blotted  out  for  ever.]] 

Qllcre,  however,  great  care  must  be  taken  to  distinguish 
between  furfeiture  of  lands  to  the  crown  and  this  species 
of  escheat  to  the  lord,  which  by  reason  of  their  similitude 
in  some  circumstances,  and  because  the  crown  is  very 
frequently  the  immediate  lord  of  the  fee,  and  therefore  en- 
titled to  both,  have  been  often  confounded  together.]] 
For,       '  '^y  of  any  escheat  (o),  all  lands  and  tene- 

ment the  offender  had  an  existing  title,  were,  by 

force  of  the  attainder,  immediately  forfeited  to  the  crown, 
in  the  case  of  treason  for  ever,  in  other  felonies  for  a  year 
mod  a  day  ip).  And  so  strict  was  this  forfeiture,  that  by 
6  le  6  Edw.  VI.  c.  11,  s.  13,  the  wife  of  one  attainted  of 
treason  was  even  excluded  of  her  dower  (q). 

Escheat,  therefore,  operated  in  subordination  to  forfei- 
ture ;  which  latter  incident  intervened  in  the  case  of  trea- 
son, to  intercept  the  escheat  altogether,  and  in  the  case  of 
other  felony,  to  intercept  it  for  the  limited  period  that  haa 


(m)  a  Imi.  16 :  Mat.  35  Edw.  S.  iL  (f )  ll  «m  MlMrwiM,  W»t««r.  oa 

6.  c.  t.  a.  13  tUsiMWr  for  9lkm  Moajr,  1  Uw.  6, 

rO  «  Imc  04  i  1  Sdk.  8ft.  c  13.  •.  17. 

(f)  3  lart.  47  }  3  Imi.  91  i  sMI. 
17E4«.3.tL  1,«.  IflL 
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been  stated ;  though  after  that  period  the  land  etill  es- 
cheated in  the  case  last  mentioned  to  the  lord  of  the 
fee  (r).  Indeed,  the  law  of  forfeiture  was  (in  the  case  of 
treason  at  least)  of  older  date  in  this  country  than  that  of 
escheat;  for  the  former  doctrine  prevailed  in  the  old  Saxon 
times  (<),  while  the  latter  appears  to  have  been  the  result 
of  the  introduction  of  the  Norman  tenures  {t).  And  in 
illustration  of  this,  we  may  refer  to  an  incident  already 
noticed  as  attaching  to  \ji.  "  1  lands  (which  seems  to 
be  the  old  Saxon  tenure)  ti  \  are  in  no  case  subject 

to  escheat  for  felony,  though  they  are  liable  to  forfeiture 
for  treason  (//).]] 

[^Hitherto  we  have  only  spoken  of  estates  vested  in  the 
offender,  at  the  time  of  his  offence  or  attainder.  And  here 
the  law  of  forfeiture  stopped  ;  but  the  law  of  escheat  pur- 
sued the  matter  still  farther.  For  the  blood  of  the  tenant 
being  utterly  corrupted  and  extinguished,  it  followed,  not 
only  that  all  that  he]]  then  had  should  [[escheat  from  him, 
but  also  that  he  should  be  incapable  of  inheriting  any 
thing  for  the  future.  This  may  farther  illustrate  the  dis- 
tinction between  forfeiture  and  escheat.  If,  therefore,  a 
father  were  seised  in  fee,  and  the  son  committed  treason 
and  was  attainted,  and  then  the  father  died,  here  the  land 
would  escheat  to  the  lord ;  because  the  son,  by  the  cor- 
ruption of  his  blood,  was  incapable  to  be  heir,  and  there 
could  be  no  other  heir  during  his  life ;  but  nothing  would 
be  forfeited  to  the  king,  for  the  son  never  had  any  interest 
in  the  lands  to  forfeit  (x).  In  this  case  the  escheat  ope- 
rated, and  not  the  forfeiture;  but  in  the  following  instance 
the  forfeiture  worked,  and  not  the  escheat.  As  where  a 
new  felony  was  created  by  act  of  parliament,  and  it  was 
provided  (as  was  frequently  the  case)  that  it  should  not 
extend  to  corruption  of  blood ;  here  the  lands  of  the  felon 

(r)  Wright's  Ten.  120 ;  3  Bl.  Com.  (u)  See  sui.  1 7  E<lw.  4,  stat.  1 ,  c. 

352  ;  4  Bl.  Coin.  386.  16. 

(*)  LI.  Airred.  c.  4  :  LL  Canut.  64.  (<)  Co.  LiU.  13  a. 
(1)3  Bl.  Com.  253. 
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[[would  not  escheat  to  the  lord,  but  yet  the  profits  of  them 
would  be  forfeited  to  t'  for  a  year  and  a  day,  and  so 

long  after  as  the  ofien  '1(^)> 

There  was  yet  a  farther  consequence  of  the  corruption 
and-  '     rv  blood,  which  was  this,  that  the 

perj^'  not  only  be  incapable  himself  of 

inheriting,  or  transmitting  his  own  property  by  heirship, 
but  would  also  obstruct  the  descent  of  lands  or  tenements 
to  his  posterity,  in  all  cases  where  they  were  obliged  to 
derive  their  title  through  him  from  any  remoter  ancestor. 
The  channel  which  conveyed  the  hereditary  blood  from 
his  ancestors  to  him,  was  not  only  exhausted  for  the  pre- 
sent, but  totally  dammed  up  and  rendered  impervious  for 
the  future.  This  was  a  refinement  upon  the  antient  law 
of  feuds,  which  allowed  that  the  grandson  might  be  heir 
to  his  grandfatlier,  though  the  son  in  the  intermediate 
generation  was  guilty  of  felony  («).  But  by  the  law  of 
England,  a  man's  blood  was  so  universally  corrupted  by 
attainder,  that  his  sons  could  neither  inherit  to  him  nor  to 
any  other  ancestors  (a),  at  least  on  the  part  of  their  at- 
tainted father. 

This  corruption  of  blood  could  not  be  absolutely  re- 
moved but  by  authority  of  parliament.  The  king  might 
excuse  tl  "an  offender;  but  could 

not  aboil-  ,  ,,     ,  h  had  accrued,  or  might 

accrue  to  individuals  as  a  consequence  of  the  criminal's 
attainder.  He  might  remit  a  forfeiture,  in  which  the  in- 
terest of  the  crown  is  alone  concerned ;  but  he  could  not 
wipe  away  the  corruption  of  blood ;  for  therein  a  third  per- 
son had  an  interest,  the  lord  who  claimed  by  eacheat.  If, 
therefore  a  man  had  a  son,  and  was  attainted,  and  after- 
wards pardoned  by  the  king,  this  son  could  never  inherit 
to  his  fiither,  or  father's  ancMtors ;  because  his  paternal 
blood  being  once  thoroughly  corrupted  by  hb  father's  at- 
tainder nost  eootinoe  so ;  but  if  the  ton  bad  beeo  bom 

(y)  9  laM.  47.  (•)  Cs.  litt.  Ml  K 

(i)  Vm  Lww— ,  IS  a  FMd.91. 
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[after  the  pardon,  he  might  inherit ;  because  by  the  pardon 
the  fathor  was  made  a  new  man,  and  might  convey  new 
inheritable  blood  to  his  afler-born  children  (&). 

Herein  there  was,  however,  a  difference  between  aliens 
and  persons  attainted.  Of  aliens,  who  could  never  by 
any  possibility  be  heirs,  the  law  took  no  notice ;  and 
therefore  we  have  seen,  that  an  alien  elder  brother  would 
not  impede  the  descent  to  a  natural-born  younger  brother. 
But  in  attainders  it  was  otherwise  ;  for  if  a  man  had  issue 
a  son,  and  was  attainted,  and  afterwards  pardoned,  and 
then  had  issue  a  second  son,  and  died  ;  here  the  corrup- 
tion of  blood  was  not  removed  from  the  eldest,  and  there- 
fore he  could  not  be  heir ;  neither  could  the  youngest  be 
heir,  for  he  had  an  elder  brother  living,  of  whom  the  law 
took  notice,  as  he  once  had  a  possibility  of  being  heir; 
and  therefore  the  younger  brother  would  not  inherit,  but 
the  land  would  escheat  to  the  lord  ;  though  had  the  elder 
died  without  issue  in  the  life  of  the  father,  the  younger 
son  born  after  the  pardon  might  well  have  inherited,  for 
he  had  no  corruption  of  blood  (c).  So,  if  a  man  had  issue 
two  sons,  and  the  elder  in  the  lifetime  of  the  father  had 
issue,  and  then  was  attainted  and  executed,  and  after- 
wards the  father  died,  the  lands  of  the  father  would  not 
descend  to  the  younger  son ;  for  the  issue  of  the  elder, 
which  had  once  a  possibility  to  inherit,  would  impede  the 
descent  to  the  younger,  and  the  land  would  escheat  to  the 
lord  (d).2 

[^Upon  the  whole  it  appears,  that  a  person  attainted 
was  neither  allowed  to  retain  his  former  estate,  nor  to  in- 
herit any  future  one,  nor  to  transmit  any  inheritance  to 
his  issue,  either  immediately  from  himself,  or  mediately 
through  himself  from  any  remoter  ancestor ;  for  his  inhe- 
ritable blood,  which  is  necessary  either  to  hold,  to  take, 
or  to  transmit  any  feudal  property,  was  blotted  out,  cor- 
rupted,  and   extinguished  for  ever;   the  consequence  of 

<6)  Co.  Uu.  392  a.  (e)  Ibid.  8  a.  (d)  Djer,  48  t. 
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Q which  is,  that  estates  thus  impeded  in  the  descent,  re- 
sulted back  and  escheated  to  the  lord.]] 

But  the  doctrine  of  corruption  of  blood,  arising  as  it 
did  from  feudal  principles,  and  perhaps  extending  farther 
than  even  those  principles  would  warrant,  was  in  modern 
times  always  looked  upon  as  a  peculiar  hardship,  at  least 
as  regarded  the  family  of  the  oflender.  QAnd  therefore  in 
most  (if  not  all)  of  the  new  felonies  created  by  parliament 
since  the  reign  of  Henry  the  Eighth,  it  was  declared  that 
they  should  not  extend  to  any  corruption  of  blood  («).]] 
And  now  at  length  by  the  statutes  54  Geo.  III.  c.  145;  3 
k  4  Will.  IV.  c.  106;  and  4  &  5  Will.  IV.  c.  23,  the  same 
spirit  has  been  infused  (subject  to  some  wholesome  ex- 
ceptions) into  the  general  law  of  the  realm ;  and  whatever 
savoured  of  inhumanity  or  harshness  under  the  antient 
system,  effectually  removed.  For,  by  the  first  of  these 
acts,  it  is  provided,  that  no  attainder  for  felony,  except  for 
tretuom  or  murder,  "  shall  extend  to  the  disinheriting  of 
**  any  person,  nor  to  the  prejudice  of  the  right  or  title  of 
"  any  person  or  persons  other  than  the  right  or  title  of 
"the  offender,  during  his  natural  life  only,  and  that  it 
''shall  be  lawful  to  every  person  to  whom  the  right  or 
"  interest  of  any  lands,  tenements,  or  hereditaments  afler 
"  the  death  of  such  offender,  should  or  might  have  apper- 
**  tained  if  no  such  attainder  had  been,  to  enter  into  the 
"  same."  By  the  second,  **  that  when  the  person,  from 
**  whom  the  descent  of  any  land  is  to  be  traced,  shall  have 
"  had  any  relation,  who  having  been  attainted  shall  have 
"died  before  such  descent  shall  have  taken  place,  tb«i 
"  such  attainder  shall  not  prevent  any  person  from  inhe- 
"  riting  such  land  who  would  have  been  capable  of  in- 
"  heriting  the  same,  by  tracing  hu  descent  through  such 
"  relation,  if  he  had  not  been  attainted,  unless  such  land 

(«)  By  7  A— •.  c.  >l .  (tlw  iipswtiss      —  tUtimAm  kt  tn— o«  UwM  oyils 

e.  ae.)  h  wM  MMtlii,  thst  sfWr  «U     Imim  Mmmiti  hM  bath  ■tsWM  us 
dMtk  af  Um  Pransiw  sai  kit  mm.      •••  rafcsM  by  90  Om,  t,  Ct  M. 
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''shall  have  escheated  in  consequence  of  such  attainder 
"before  Ist  January,  1834."  And  by  the  last,  "that  no 
"  land,  chattels,  or  stock,  vested  in  any  person  upon  any 
"  trust,  or  by  way  of  mortgage,  or  any  profits  thereof,  shall 
"  escheat  or  be  forfeited  by  reason  of  the  attainder  or  con* 
**  viction,  for  any  offence  of  such  trustee,  or  mortgagee,  but 
"  shall  remain  in  such  trustee,  or  mortgagee,  or  survive  to 
"  his  co-trustee,  or  descend  or  vest  in  his  representative, 
'^  as  if  no  such  attainder  or  conviction  had  taken  place." 

In  conclusion  of  the  chapter  we  may  remark,  that 
even  where  an  escheat  has  actually  taken  place,  its  conse- 
quences are  now  frequently  remitted,  where  the  crown  is 
the  party  entitled  to  take  the  benefit.  For  by  modern 
acts  of  parliament,  in  all  cases  where  a  title  has  accrued 
to  the  crown  by  escheat  for  want  of  heirs,  or  by  reason 
of  any  forfeiture,  the  sovereign  is  empowered,  (notwith- 
standing the  statute  which  has  restrained  the  alienation 
of  the  royal  demesnes  in  general  to  leases  for  thirty-one 
years  (/),)  to  make  grants  to  any  person  or  persons,  for 
the  purpose  of  restoring  the  land  to  the  family  of  the 
former  owner,  or  carrying  into  effect  any  grant,  convey- 
ance, or  devise  of  it,  that  he  may  have  intended  to 
make  {g), 

if)  Vide  39  &  40  Geo.  3,  c.  88,  (g)  1  AoDe,  lUt  I,  c.  7,  i.  5;  48 

s.  12  ;  47  Geo.  3.  sets.  2.  c.  24;  59       Geo.  3,  c.  73,  t.  3. 
Geo.  3.  c.  94 ;  6  Geo.  4,  c.  1 7. 
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OP  TITLE  BY  OCCUPANCY. 


QOccrPAXCY  is  the  taking  possession  of  those  things  which 
before  belonged  to  nobody.  This,  as  we  have  seen  (a),  is 
the  true  ground  and  foundation  of  all  property,  or  of 
holding  those  things  in  severalty,  which  by  the  law  of  na- 
ture, unqualified  by  that  of  society,  were  common  to  all 
mankind.  But  when  once  it  was  agreed  that  every  thing 
capable  of  ownership  should  have  an  owner,  natural  rea- 
son snggested,  that  he  who  could  first  declare  his  intention 
of  appropriating  any  thing  to  his  own  use,  and,  in  conse- 
(|  r  such  intention,  actually  took  it  into  possession, 

f^t  H-reby  gain  the  absolute  property  of  it;  according 

to  that  rule  of  the  law  of  nations,  recognized  by  the  laws 
of  Rome  (&),  quod  nullius  atf  id  ratione  naturali  occupanti 
ctmceditur. 

This  right  of  occupancy,  so  far  as  it  concerns  real  pro- 
perty (for  of  personal  chattels  we  do  not  in  this  place 
speak),  hath  been  confined  by  the  laws  of  England  within 
a  very  narrow  compass,  and  was  extended  only  to  a  single 
instance ;  namely,  where  a  man  was  tenant  pur  autre  vie, 
or  bad  an  estate  granted  to  himself  only  (without  men- 
tioning his  heirs)  for  the  life  of  another  man,  and  died]] 
(without  alienation)  [[during  the  life  of  c$$tmi  que  vie,  or 
him  by  whose  life  it  was  bolden:  in  this  case  he  that 
could  first  enter  on  the  land  might  lawfVilly  retain  the 

(•)  •«  p.  lO.  (»)  > 
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[[poMession  so  long  as  cestui  que  vie  lived,  by  right  of 
occapancy  (c). 

This  seems  to  have  been  recurring  to  first  principles, 
and  calling  in  the  law  of  nature  to  ascertain  the  property 
of  the  land,  when  left  without  a  legal  owner.  For  it  did 
not  revert  to  the  grantor,  though  it  formerly  (d)  was  sup- 
posed so  to  do,  for  he  had  parted  with  all  his  interest,  so 
long  as  cestui  que  vie  lived  ;  it  did  not  escheat  to  the  lord 
of  the  fee,  for  all  escheats  must  be  of  the  absolute  entire 
fee,  and  not  of  any  particular  estate  carved  out  of  it, 
much  less  of  so  minute  a  remnant  as  this ;  it  did  not  be- 
long to  the  grantee,  for  he  was  dead  ;  it  did  not  descend 
to  his  heirs,  for  there  were  no  words  of  inheritance  in  the 
grant ;  nor  could  it  vest  in  his  executors,  for  no  executors 
could  succeed  to  a  freehold.  Belonging  therefore  to  no- 
body, like  the  heereditas  jacens  of  the  Romans,  the  law 
left  it  open  to  be  seised  and  appropriated  by  the  first  person 
that  could  enter  upon  it  during  the  life  of  cestui  que  vie, 
under  the  name  of  an  occupant.]]  But  if  Qthe  estate  pur 
autre  vie  had  been  granted  to  a  man  and  his  heirs  during 
the  life  of  cestui  que  vie,'2  and  the  grantee  died  without 
alienation,  and  while  the  life  for  which  he  held  continued, 
there  could  not  be  a  title  by  common  occupancy,  but  the 
heir  would  succeed,  and  was  called  a  special  occupant  (e). 
And  so  the  law  continues  to  this  day,  the  heir  succeed- 
ing, according  to  the  doctrine  most  commonly  received, 
in  virtue  of  a  special  exclusive  right  by  the  terms 
of  the  original  grant  to  enter  upon  and  occupy  the  land 
during  the  residue  of  the  estate  granted,  for  as  there  is  no 
estate  of  inheritance,  he  cannot,  properly  speaking,  take 

(c)  Co.  Lin.  41b.  As  to  title  by  "  assigos,"  and  the  tight  in  which  the 
occupancy,  vide  Geary  v.  Bearcroft,  executor,  &c.  in  that  case  takes,  vide 
Carter,  59  ;  Vaughan,  187.  Westfaliug  r.  Westfalingr,  3  Atk.  460 ; 

(d)  Bract.  1.  2,  c.  9;  1.  4,  tr.  3,  Williams  v.  Jekyl,  2  Vet.  sen.  683; 
c.  9,  t.  4  ;  FleU  1.  3,  c.  12,  s.  6;  1.  6,  Ripley  v.  Walerworlh,  7  Ves.  425 ; 
c.  5.  s.  15.  Fitzroy  c.  Howard,  3  Russ.  230.     As 

(<)  As  to  the  case  where  an  estate  to  the  grant  of  it  to  heirs  and  ezecu- 
pur  autrt  vit  is  granted  to  a  man  and  tors,  Atkinsoa  v.  Baker,  3  T.  R.  229. 
"  bis  executors,  administrators,  and 
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by  descent.  But  by  other  autliorities  the  heir  (though 
lenned  a  tpecwl  occupant,)  does  in  reality  take  by  de- 
■emt,  and  his  estate,  though  not  a  fee,  is  a  descendible 
freehold  (/). 

An  estate  par  autre  vU  may  be  granted,  not  only  to  a 
own  and  his  heirs,  but  to  a  man  and  the  heirs  of  his  body, 
and  this  is  termed  a  quasi  entail ;  the  interest  so  granted 
not  being  properly  an  estate  tail  (for  the  statute  De  donis 
applies  only  where  the  subject  of  the  entail  is  an  estate  of 
inheritance  {g) ;  but  yet  so  far  in  the  nature  of  an  estate 
tail,  that  it  will  go  to  the  heir  of  the  body  as  special  occu- 
pant during  the  life  of  cetltd  que  vie^  in  the  same  manner 
as  an  estate  of  inheritance  would  descend,  if  limited  to  the 
grantee  and  the  heirs  of  his  body.  And  such  estate  may 
be  also  granted  with  a  remainder  thereon  during  the  life 
of  €utm  que  in>,  and  the  alienation  of  the  quasi  tenant  in 
tail  will  bar  not  only  his  issue  but  those  in  remainder. 
The  alienation,  however,  for  that  purpose  (unlike  that  of 
an  estate  tail  properly  so  called)  may  be  effected  by  any 
method  of  conveyance  (A),  except  only  a  devise  by  will  (t). 

The  title  of  common  occupancy  in  an  estate  pur  autre 
vie,  b  now  in  effect  annihilated  by  successive  provisions  of 
the  legislature.  For  by  the  statute  of  frauds,  29  Car.  II. 
c.  3,  14  Geo.  II.  c.  20,  and  7  Will.  IV.  k  1  Vict  c.  26, 
such  an  estate  is  rendered  devisable  by  will  (A),  and  when 
no  disposition  of  it  has  been  made  by  the  deceased  owner, 
and  there  is  no  special  occupant,  it  is  placed,  on  the  death 
of  the  owner,  on  the  same  fboting  with  his  personal  estate. 
The  subject  is  at  present  regulated  by  the  statute  last 

(/)  VidsVnikM.aOli  Dm  *.  (I)  Dm  ».  UsIm.  «  T.  ILnSi 

lfMia.9W.BI.  ll60iDM».  Ui.  CMipbdI«.8Md«.t8ck.&Ur.1M; 

IM.  0  T.  R.  »l  i  llMrpMfc  ».  Il«t-  DUIm  •.  DiIIm,  1  Bdl  «(  &  77| 

driMM.  7  Bbf .  IM.  HopkiM  *.  1Um4|*.  I  Buij.  Ml^ 

(f)  C«.Litt.byilM|.«0t.a.(6>.  (k)  It  mmm  Ml  i»  Imm  bMB  4s. 

(A)  3  Cm.  p.  Wm.  966.  •.  (Oi  vinUt  pmiMly.  I  fwrnM,  Dav.  94. 

NartM  •.  PiMkar,  1  All.  M4  ;  Oraj  As  to  iIm  i«e  Int  MamtM,  fiit  Co. 

•.  MaaMek,  S  E6m,  9»  i  OtWtjr  •.  Uii.  bf  H«|.  41  b.  s.  (6)  ;  Dm  ». 
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mentioned,  which  after  repealing  the  former  enactments 
(except  as  to  the  estates  pur  autre  vie  of  persons  tlyiir^ 
before  1st  January,  1838  (/),)  provides  (sect.  3)  (in  terms 
somewhat  more  extensive  than  the  prior  statutes)  that  an 
estate  pur  autre  vie,  of  whatever  tenure,  and  whether  it  be 
a  corporeal  or  incorporeal  hereditament,  may  in  all  cn«r<? 
be  devised  by  last  will  and  testament;  and  (sect.  6)  thai 
if  no  disposition  by  will  be  made,  of  an  estate  pur  autre 
vie  of  a  freehold  nature,  it  shall  be  chargeable  in  the 
hands  of  the  heir,  if  it  comes  to  him  by  reason  of  special 
occupancy,  as  assets  by  descent  (m)  (as  in  the  case  of  free- 
hold land  in  fee  simple) ;  and  in  case  there  shall  be  no 
special  occupant  of  any  estate  pur  autre  vie,  it  shall  go  to 
the  execator  or  administrator  of  the  party  that  had  the 
estate  by  virtue  of  the  grant ;  and  in  every  case  when'  it 
comes  to  the  hands  of  such  personal  representative,  sluill 
be  assets  in  his  hands,  to  be  applied  and  distributed  in  the 
same  manner  as  personal  estate. 

It  is  only  in  an  estate  pur  autre  vie  (as  already  re- 
marked), that  our  law  affords  any  example  of  the  acquisi- 
tion of  land  by  occupancy.  It  is  difficult  at  least  to  put  any 
other  instance  [[wherein  there  is  not  some  owner  of  the 
land  appointed  by  the  law.  In  the  case  of  a  sole  corpo- 
ration, as  a  parson  of  a  church,  when  he  dies  or  resigns, 
though  there  is  no  ac/«a/ owner  of  the  land  till  a  successor 
be  appointed,  yet  there  is  a  /c!^a/,/)o<en/ta/ ownership  sub- 
sisting in  contemplation  of  law  ;  and  when  the  successor  is 
appointed,  his  appointment  shall  have  a  retrospect  and 
relation  backwards,  so  as  to  entitle  him  to  all  the  profits 
from  the  instant  that  the  vacancy  commenced.  And  in 
all  other  instances,  when  the  tenant  dies  intestate,  and  no 
other  owner  of  the  lands  is  to  be  found  in  the  common 
course  of  descents,  there  the  law  vests  an  ownership  in  the 
crown,  or  in  the  subordinate  lord  of  the  fee,  by  escheat. 

So  also  in  some  cases,  where  the  laws  of  other  nations 

(0  Sect!.  2,  34.  (m)  As  to  uaeU,  vide  sop.  p.  396. 
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Qgitre  a  right  by  occuptncy,  as  in  lands  newly  created,  by 
the  rising  of  ui  island  in  the  sea  or  in  a  river,  or  by  the 
alluvion  or  dereliction  of  the  waters ;  in  these  instances 
the  law  of  England  assigns  them  an  immediate  owner.]] 
Thus,  Qia  case  a  new  island  rise  in  the  sea,  though  the 
CIV  il  law  gives  it  to  the  first  occupant  (a),  yet  ours  gives  it 
to  the  soveieign  (o).  And  as  to  lands  gained  from  tlie  sea, 
either  by  a//«rtojt,  by  the  washing  up  of  sand  and  earth,  so 
as  in  time  to  make  terra  firmaj  or  by  dereliction^  as  when 
the  sea  shrinks  back  below  the  usual  watermark ;  in  these 
eases  the  law  is  held  to  be,]]  that  if  this  gain  be  by  Uttle 
and  little,  by  small  and  imperceptible  degrees,  it  shall  go 
to  the  owner  of  the  land  immediately  behind,  for  dt  minimtB 
mom  curat  lex.  But  if  the  alluyion  or  dereliction  be  sudden 
and  considerable,  in  this  case  it  belongs  do  jure  commumi 
to  the  crown ;  for  the  soil  when  the  sea  flowed  over  it, 
was  prima  facie  the  crown's  property,  therefore  ought  to 
remain  so,  though  no  longer  covered  by  the  sea  ( p).  And 
upon  the  same  principle  a  SMlden  inundation  from  the  sea 
will  not  deprive  the  former  owner  of  the  land  submerged 
of  his  right  (9),  though,  on  the  other  hand,  it  has  been 
decided,  that  where  the  sea  gains  upon  the  land  by  gradual 
adrance,  the  crown  being  the  owner  between  high  and 
low  water-mark,)  the  crown  becomes  also  the  owner  of 
the  land  newly  covered  with  water  (r).  It  is  said  too  by 
Bracton,  Qthat  if  an  island  rise  in  the  middle  of  a  river,  it 
belongs  in  common  to  those  who  have  lands  on  each  side 

(a)  ImI.  i.  I.  n.  ■■■Of  fiMH  UUtn  mmri$  to  »  tsbltet, 

(0)lUk.dtJmniUrii,niC*ak      tad  ttet  tiM  ibora  (ihal  it.  lb*  tptM 


■fSrf*«n.45,M«dii.  >»f  ■—  higk  tad  low  wmMrHBtrk. 

(f)2bLCcm,iniH»h,daJmr*  Md.  13) wiU  pMO ;  tMl  it wooU mm 

MM*,  p.  U  i  3  Ron.  Ab.  170  i  Djar.  ikat  dWr  Moh  ■  |tut.  ■  toddMi  ia> 

Utl  CMh,  61.  68;  Ros  *.  Loid  amm  •f  lud  by  •ItaviM  or  dwKe 

Bsi%«oii|b.  S  Bora,  h  Ctm.  91 }  af.  6m,  vilMa  lb«a  liautt,  aiwl  bala^ 

Iliad  oa  wfk  et  ofror.  6  Biag.  101 ;  to  Um  |iaaiM ;  vido  lUlo,  abi  sap. 

Swanaa  v.  B«a«a.  4  Sara.  k.  Ciaa.  p.  18. 

608.    It  b  l»  ba  obMmd.  bowatai.         (f )  HtU,  da  Jmn,  &c.  pp.  16.  17. 
Ikai  ia  lUb.  4»  Jmn.  kc  p.  17.  it  b         (r)  la  la  HaO  aad  Salby  Railway, 

bid  dawa  tbM  Um  Mac  BMy  gtaal  a  6  Maa.  k  W.  137. 

■  ■2 
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Qthereof ;  but  if  it  be  Dearer  to  one  bank  than  the  other, 
it  belongs  only  to  him  who  is  proprietor  of  the  nearest 
shore  («).]]  QYet  this  seems  only  to  be  reasonable  where 
the  soil  of  the  river  is  equally  divided  between  the  owners 
of  the  opposite  shores  ;  for  if  the  whole  soil  is  the  freehold 
of  any  one  man,  as  it  usually  is  whenever  a  several  fishery 
is  claimed  (/) ;  there  it  seems  just  (and  so  is  the  constant 
practice)  that  the  eyotts  or  little  islands,  arising  in  any 
part  of  the  river,  shall  be  the  property  of  him  who  owneth 
the  piscary  and  the  soil.]]  It  is  farther  laid  down  in  our 
books,  that  Qif  a  river,  running  between  two  lordships,  by 
degrees  gains  upon  the  one,  and  thereby  leaves  the  other 
dry ;  the  owner  who  loses  his  ground  thus  imperceptibly 
has  no  remedy ;  but  if  the  course  of  the  river  be  changed 
by  a  sudden  and  violent  flood,  or  other  hasty  means,]]  his 
land  will  not  be  lost  (u).  QAnd  this  law  of  alluvions  and 
derelictions,  with  regard  to  rivers,  is  nearly  the  same  in 
the  imperial  law  (x),  from  whence  indeed  these  our  deter- 
minations seem  to  have  been  drawn  and  adopted  :  but  we 
otu*8elves,  as  islanders,  have  applied  them  to  marine  in- 
creases.]] 

(()  Biaet.  lib.  3,  c  2.  "  left  in  aojr  other  place ;"  bat  this 

(t)  Smith  V.  Kemp,  Salk.  637.  teerot  not  to  be  supported  by  the  au- 

(m)  Callis.5l,2dedit    lo  Black-  thoriiies. 

stoDe  the  tutement  on  this  subject  is,  (i)  IiksU  3,  1,  20,  21,  22,  33,  24. 

that  "  be  shall  have  what  the  river  ha* 


(    421     ) 


CHAPTER  XIV. 

OP  TITLE  BY  FORFEITURE. 


QFoRFBiTURB  18  a  punishment  annexed  by  law  to  some 
illegal  act  or  negligence  in  the  owner  of  lands,  tene- 
ments, or  hereditaments,  whereby  he  loses  all  bis  interest 
therein,  and  they  go  to  the  party  injured  as  a  recompense 
for  the  wrong  which  either  he  alone,  or  the  public  together 
with  himself,  hath  sustained.]] 

Lands  may  be  forfeited  by  various  means;  some  of 
which  it  will  not  be  convenient  to  discuss  in  this  place,  as 
they  are  incidental  only  to  subjects  of  a  more  general  de- 
scription, belonging  to  other  divisions  of  the  work.  But 
there  are  three  kinds  of  forfeiture  which  require  a  distinct 
and  separate  consideration,  and  to  which  the  present 
chapter  will  consequently  be  devoted.  The  first  of  them 
accrues  by  alienation  in  mortmain ;  the  second  by  the 
wrongful  alienation  of  particular  tenants ;  the  third,  by 
wrongful  disclaimer. 

Ql.  Alienation  in  wtortwutin,  im  wutrtmA  skOM,  is  an 
alienation  of  lands  or  tenements  to  any  corporation  (a), 
9clt  or  aggregate,  ecclesiastical  or  temporal.  But  these 
purchases  having  been  chiefly  made  by  religious  houses, 
in  consequence  whereof  the  lands  became  perpetually  in- 
herent in  one  dead  hand,  this  hath  occasioned  the  general 
appellation  of  mortmain  to  be  applied  to  such  alienations, 
and  the  religious  houses  themselves  to  be  principally  con- 
sidered in  forming  the  statutes  of  mortmain ;  in  deducing 
the  history  of  which  statutes,  it  will  be  matter  of  curiosity 
to  observe  the  great  address  and  subtle  contrivance  of  the 

(«)  C«w  Lbt.  1  b.     At  to  oifpwailoM,  vMt  Mipn,  p^  SM). 
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[[ecclesiastics  in  eluding  from  time  to  time  the  laws  in 
being,  and  the  zeal  with  which  successive  parliaments 
have  pursued  them  through  all  their  finesses ;  how  new 
remedies  were  still  the  parents  of  new  evasions ;  till  the 
legislature  at  last,  though  with  difficulty,  hath  obtained  a 
decisive  victory.]] 

By  the  common  law,  a  corporation  is  as  capable  of  pur- 
chasing lands  as  an  individual  (b) ;  subject  to  this  distinc- 
tion, that  persons  corporate  take  the  fee  to  hold  to  their 
tuccessors,  instead  of  their  heirs.  Yet  [[it  was  always,  and 
is  still,  necessary,  for  corporations  to  have  a  license  in 
mortmain  from  the  crown,  to  enable  them  to[]  hold 
[[lands  (c) ;  for  as  the  king  is  the  ultimate  lord  of  every 
fee,  he  ought  not,  unless  by  his  own  consent,  to  lose  his 
privilege  of  escheats  and  other  feudal  profits,  by  the  vest- 
ing of  lands  in  tenants  that  can  never  be  attainted  or  die. 
And  such  licenses  of  mortmain  seem  to  have  been  neces- 
sary among  the  Saxons,  above  sixty  years  before  the  Nor- 
man conquest  (</).  But,  besides  this  general  license  from 
the  king,  as  lord  paramount  of  the  kingdom,  it  was  also 
requisite,  whenever  there  was  a  mesne  or  intermediate 
lord  between  the  king  and  the  alienor,  to  obtain  h;  ' 
also  (upon  the  same  feudal  principles)  for  the  ;i  m 

of  the  specific  land.  And  if  no  such  license  was  obtained, 
the  king  or  other  lord  might  respectively  enter  on  the 
lands  so  aliened  in  mortmain  as  a  forfeiture.[]  [[Yet  such 
were  the  influence  and  ingenuity  of  the  clergy,  that  (not- 
withstanding this  fundamental  principle)  we  find  that  the 
largest  and  most  considerable  dotations  of  religious 
houses]]  without  license  [[happened  within  less  than  two 
centuries  after  the  conquest.]]     But,  when  these  [[began 

(ft)  Cue  of  SuUon't  Hospiul,  10  whether  before  Magna  Charts,  any  re- 
Rep.  30 ;  Co.  Litt.  2  b.  atraint  wai  put  by  the  common  law 

(c)  F.  N.  B.  221.    It  ahoald  be  opoa  alieDations  in  mortroaio ;   vide 

obaenred,  however,  as  to  the  antiquity  Hallam's  Middle  Aget,  vol.  iL  p.  321 , 

of  tbt  principle,  that  a  doubt  is  ex-  7th  edit. 

I  by  a  writer  of  great  authority,  (d)  Selden,  Jan.  Angl.  1. 2,  s.  45. 
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Qto  grow  numerous,  it  wm  obsenred  that  the  feudal  aer- 

vices,  or-' ■■ '  for  the  defence  of  the  kingdom,  were 

every  ii..  .  withdrawn  :  and  that  the  lords  were  cur- 

tailed of  the  fruits  of  their  seignories,  their  escheats,  ward- 
ships, reliefs,  and  the  like ;  and  therefore  in  order  to  pre- 
vent this(e),  it  was  ordered  by  tlie  second  of  King  Henry 
III.'s  great  charters (/),  and  aflerwards  by  that  printed 
in  our  common  statute  books,  that  all  such  giAs  should  be 
void,  and  the  land  forfeited  to  the  lord  of  the  fee(^). 

But  as  this  prohibition  extended  only  to  religious 
Junuet,  bishops  and  other  sole  corporations  were  not  in- 
cluded therein ;  and  the  aggregate  ecclesiastical  .bodies 
(who.  Sir  Edward  Coke  observes  (A),  in  this  were  to  be 
ooaimended,  that  they  ever  had  of  their  counsel  the  best 
learned  men  that  they  could  get)  found  many  means  to 
creep  out  of  this  statute,  by  buying  in  lands  that  wane 
boiden  of  themselves  as  lords  of  the  fee,  and  thereby 
evading  the  forfeiture ;  or  by  taking  long  leases  for  years, 
which  first  introduced  those  extensive  terms,  for  a  thou- 
sand or  more  years,  which  are  now  so  frequent  in  convey- 
ances. This  produced  the  statute  De  religiosis,  7  Edw.  I. ; 

(«)  Bhdwtpat  Imi«  CMUMmM  M  (g)  Ntm  UemtmUeuidtemtmvdan 

umUmt  «f  tkt  mimkidt,  iIm  put—-      Itmm  «Mm  mimU  4mmi  rtHgimm, 


tkm  cl  wkicb  ww  d«if atd,  "  that  th*  itm  fmti  ilUm  rmmmai  Umniam  it 

*'  drmUtioa  of  lawM  propertj  from  tmdtm  dtrnw ;  m*e  liemt  tUeui  dtmui 

**  Maa  to  OMS  bcgfta  ts  lUfUt*  ;"  2  nligittm  Urraat  «liri|^iu  $ie  Mdpart, 

BL  Cmm.  MB.    Lord  C«k«,  kwMVW,  «Mrf  Irtdml  itlrnm  «<  •  fM  ifttm  r*. 


ia  t  laM.  7ft,  l»j*  It  dowa  (ia  aeaCpr*      e«fit  ttmtmdmm ;  ti  ftui  amttm  dt  <»• 
oiilj  with  lb*  Uafaag*  of  tb*  ttalata      tor*  ttrrmm  $mam  d»mui  ntigimm  m 


P»  Httiiimii),tk»l  ik»  ciaiM»ftln      dadmrk,   H    mftr    km 

mw  waia  twO|  Ttt.  vat  laa  Mnriw      Mawa  mnhb  ptatlac  MMtCa^i  it  Ima 


fcr  irfiiti  0^  Hw  walai  wa  wiA.  UlmdmumttmtUUmJmM 

diawa.  aad  ilMt  Ika  lo(4t  1«M  iMr  -  Maf .  Caru  9  Haa.  >,  c  M.    Ilk 

«KlMauaadiWliltai«indaCa.Lte.  laU  dawa  bf  Lo»d  Coka  ilMt  thb  pia- 

f  b.    Tbaagli  iha  IMfiaf  of  laada  la  Mbidea  bmH  ba  toanniid  to  tsiaad 


aaianlly iM4ad  laiatMia      ta «aU la iha caaa «4m« Iha laKiiaBi 
aftaaaiiaa,Ah  Jiwaataypasfiahaw      haaaa  luft  ih>  laaJ  m  Doaiyd,  m 


fanaad  aaa  of  ih«  nmtm  aa  which      whaia  ihay  fra*  U  *m*  to  hald  of 
iha  peftcy  of  tha  law  of  nKMimjIn  mm»      ihimaalMi ;  i  ImL  74. 
origiaally  foaadod.  h)  t  laot.  7 
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[[which  provided  that  no  persoHt  religioas  or  other  what- 
soever, should  buy,  or  sell,  or  receive,  under  pretence  of  a 
gifl,  or  term  of  years,  or  any  other  title  whatsoever,  nor 
should  by  any  art  or  ingenuity  appropriate  to  himself,  any 
lands  or  tenements  in  mortmain  ;  upon  pain  that  the  im- 
mediate lord  of  the  fee,  or,  on  his  default  for  one  year,  the 
lords  paramount,  and  in  default  of  all  of  them,  the  king 
might  enter  thereon  as  a  forfeiture. 

This  seemed  to  be  a  sufficient  security  against  all  alien- 
ations in  mortmain ;  but  as  these  statutes  extended  only 
to  gifts  and  conveyances  between  the  parties,  the  religious 
houses  now  began  to  set  up  a  fictitious  title  to  the  land 
which  it  was  intended  they  should  have,  and  to  bring  an 
action  to  recover  it  against  the  tenant ;  who,  by  fraud  and 
collusion,  made  no  defence,  and  thereby  judgment  was 
given  for  the  religious  house,  which  then  recovered  the 
land  by  sentence  of  law  upon  a  supposed  prior  title.  And 
thus  they  had  the  honour  of  inventing  those  fictitious  ad- 
judications of  right  which  afterwards  became  the  great  as- 
surance of  the  kingdom,  under  the  name  of  common  reco- 
veries (i).  But  upon  this  the  statute  of  Westminster  the 
Second,  13  Edw.  I.  c.  3*2,  enacted,  that  in  such  cases  a 
jury  shall  try  the  true  right  of  the  demandants  or  plain- 
tiffs to  the  land,  and  if  the  religious  house  or  corporation 
be  found  to  have  it,  they  shall  still  recover  seisin ;  other- 
wise it  shall  be  forfeited  to  the  immediate  lord  of  the  fee, 
or  else  to  the  next  lord,  and  finally  to  the  king,  upon  the 
immediate  or  other  lord's  default.  And  the  like  provision 
was  made  by  the  succeeding  chapter  (A),  in  case  the 
tenants  set  up  crosses  upon  their  lands  (the  badges  of 
knights  templars  and  hospitallers)  in  order  to  protect 
them  from  the  feudal  demands  of  their  lords,  by  virtue  of 
the  privileges  of  those  religious  and  military  orders.  So 
careful  indeed  was  this  provident  prince  to  prevent  any 
future  evasions,  that  when  the  statute  of  Quia  emptores, 

(i)  Vkk  supra,  p.  234 ;  2  Rmvm'i  IlisU  Eng.  Law,  p.  155.      (k)  Cap.  33. 
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[|18  Edw.  I.,  abolished  all  subinfeudations,  and  gave  liberty 
r  "  men  to  alienate  their  lands  to  be  holden  of  their 
I  mediate  lord  (/),  a  proTiao  was  inserted  (m)  that  this 

should  not  extend  to  authorize  any  kind  of  alienation  in 
mortmain.  And  when  afterwards  the  method  of  obtain- 
ing the  king's  license  by  writ  of  ad  quod  daauum  was 
recogniied  (»)  by  the  statute  27  Edw.  I.  itet  2,  it  was 
fkrtlier  prorided  by  statute  34  Edw.  I.,  stat.  3,  that  no 
meh  liMOse  should  be  effectual,  without  the  consent  of 
the  mesne  or  intermediate  lords. 

Yet  still  it  was  found  difficult  to  set  bounds  to  ecclesi- 
astical ingenuity ;  for  when  they  were  driven  out  of  all 
their  former  holds,  they  devised  a  new  method  of  convey- 
ance, by  which  the  lands  were  granted,  not  to  themselves 
directly,  but  to  nominal  feoffees  to  the  use  of  the  religions 
--JlQoses;  thus  distinguishing  between  the  postetsio*  and 
the  use,  and  receiving  the  actual  profits,  while  the  seisin 
of  the  lands  remained  in  the  nominal  feoffee ;  who  was 
beld  by  the  courts  of  equity  (then  under  the  direction  of 
the  clergy)  to  be  bound  in  conscience  to  account  to  his 
cestui  que  nee  for  the  rents  and  emoluments  of  the  estate. 
And  it  is  to  these  inventions  that  our  practisers  are  in- 
debted for  the  introduction  of  uses  and  trusts  (o),  the  foun- 
<•  ''  of  modem  conveyancing.  But  unfortunately  for 
t  -utors  themselves,  they  did  not  long  enjoy  the  ad- 

Tantage  of  their  new  device;  for  the  statute  15  Rich.  II. 
c  6,  enacts  that  the  lands  whidi  had  been  so  purchased 
lo  nses  should  be  amortisad  by  license  from  the  crown,  or 
else  be  sold  to  private  persons;  and  that  for  the  future, 
vaes  shall  be  subject  to  the  statotas  of  mortmain,  and  for- 
feitable like  the  hinds  themselTes.     And  whereas  the  sta- 


(O  a  U«i.  >•!.  ^MMMMM^i"  S  BU  Cam.  ky  !!•- 

(»)  (*«(..  1  v«5dM,^t7l.(a.)  AstotUMtsi* 

U.  !    ;.  Law.  v«LU.pktSOl 

hU  (•)  VMtMp.r>.IM. 
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[[lutes  had  been  eluded  by  purchasing  large  tracts  of  land, 
a<l  to  churchcH,  and  consecraii 

ol  ^ -yards,  such  subtle  iwagin 

to  be  within  the  compass  of  the  statute  of  mortmain. 
And  civil  or  lay  corporations,  as  well  as  ecclesiastical,  are 
also  declared  to  be  within  the  mischief,  and  of  course 
within  the  remedy  provided.]] 

The  policy  of  these  statutes  prohibitory  of  alienation  in 
mortmain,  was  afterwards  considered  as  fit  to  be  extended 
also  to  the  case  where  lands,  though  not  conveyed  to  cor- 
porate bodies,  were  given  on  trust  for  parish  churches,  or 
other  institutions,  "  erected  and  made  of  devotion ;"  for 
the  trustees  to  carry  such  uses  into  effect  being  genenilly 
numerous,  and  the  land  belonging,  on  the  decease  of  each 
trustee,  to  the  survivors,  these  gifts  operated  like  gifts  in 
mortmain,  properly  so  called,  to  the  diminution  of  de- 
scents, with  their  attendant  feudal  perquisites,  and  for  the 
same  reason,  to  that  of  escheats  (p).  It  was  consequently 
declared  by  the  statute,  23  Henry  VIII.  c.  10,  that  all 
future  grants  of  lands  for  any  of  the  purposes  aforesaid,  if 
granted  for  any  longer  term  than  twenty  years,  shall  be 
void  {q). 

As  to  the  prohibition,  however,  to  alienate  to  bodies 
corporate,  it  is  to  be  observed,  that  [[during  all  this  time  it 
was  in  the  power  of  the  crown,  by  granting  a  license  of 
mortmain,  to  remit  the  forfeiture,  so  far  as  related  to  its 
own  rights ;  and  to  enable  any  spiritual  or  other  corpora- 

(p)  See  the  preamble  of  23  Hen.  8,  "  was  soon  after  made  on  one  branch 

c  10,    and  the  argument  in  Porter's  "  of  such  institutions"  (those  erected 

case,  1  Rep.  23  b.    The  protection  of  for  devotion),  "  the  religious  houses." 

the  feudal  rigbu,  however,  was  pro-  Reeves's  HisU  Eng.  Law,  vol.  iv.  p. 

bably  not  the  only  object.     "  As  the  237. 

"  age  became  enlightened"  (remarks  (q)  On  the  subject  of  superstitious 

an  useful  writer),  "  gifts  of  this  kind  uses,  see  also  1  Edw.  6,  c.  14  ;  Porter's 

"  were  viewed  with  a  leas  favourable  case,  1  Rep.  22  b ;  Adams  and  Lam- 

"  eye.    Then  aeaUiiMata,  concurring  ben's  case,  4  Rep.  104  ;  Da  Coau  v. 

"  with  the  designs  of  the  enterprisiog  De  Pas,  Ambl.  228 ;  Bac.  Ab.  Char. 

"  prince  upon  the  throne,  contributed  Ua.  (D.) 
"  towards  the  general  attack  which 
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QtJon  to  purchue  and  hold  any  lands  or  teoementa  in  per- 
petuity ;  which  prerogative  is  declared  and  confirmed  by 
the  sUtute  18  Edw.  III.  aUt  3,  c.  3.  But  as  doubts  were 
conceived  at  the  time  of  the  Revolution  how  far  such 
lieeiiM  was  vaKd  {r\  since  the  king  bad  no  power  to  dis- 
penae  with  the  statutes  of  mortmain  by  a  clause  of  non  oh- 
§tmmie{$\  which  was  the  usual  course,  though  it  seems  to 
have  been  nnneceesary(0,  end  as,  by  the  gradual  declen- 
sion of  mesne  seigiuories  through  the  long  operation  of 
the  statute  of  Qida  tmptoreSf  the  rights  of  immediate  lords 
were  reduced  to  a  very  small  compass ;  it  was  therefoie 
provided  by  the  sUtute  7  &  8  Will.  III.  c.  37,  that  the 
crown  for  the  future,  at  its  own  discretion,  may  grant  li- 
eenses  to  aliene  or  take  in  mortmain,  of  whomsoever  the 
tenements  may  be  holden  (v).]] 

Nor  is  this  the  only  relaxation  that  has  taken  place  in 
the  law  of  mortmain ;  Qfor  after  the  dissolution  of  monas. 
teriea  nnder  Henry  VIII.  though  the  policy  of  the  next 
popish  aocceseor  affected  to  grant  a  security  to  the  pos- 
seasors  of  abbey  lands,  yet,  in  order  to  regain  so  much  of 
them  as  either  the  zeal  or  timidity  of  their  owners  might 
induce  them  to  part  with,  the  statutes  of  mortmain  were 
■oapended  for  twenty  years  by  the  statute  1  Sc  2  Ph.  and 
M.  c.  8,  and  during  that  time  any  lands  or  tenements  were 
allowed  to  be  granted  to  any  spiritual  corporation  without 
any  license  whatsoever.  And  long  afterwards,  for  a  much 
better  purpose,]]  it  was  enacted  by  the  statute  29  Car.  11. 
c.  8(x),  (since  extended  by  1  &  2  Will.  IV.  c.  45,  and  1 
k  2  Vict.  c.  107  (y),)  that  augmentations  of  poor  livings 
nay  be  made  in  such  manner  as  therein  provided,  free 
from  the  restrictions  of  the  atatutes  of  mortmain ;  and 

(r)  3  lUwk.  p.  C.  391 }  «t4»  Co.  U.  pw  STS.  •.  (S) ;  «  via*  Co.  Ull. 

Iiu.^Har|.Wi.».(lX  ky  Htrg.  90  a.  ■.  ( 1 ). 

(0  Suu  I  W.  Ac  M.  tut  3. «.  9.  (t)  BUdttlOM  h«r«  nhn  I*  Um 

(I)  C«.  Lilt.  99  a.  •UMM  1 7  Car.  9.  c.  3.  bM  this  b  ■•« 

(«)  Smm  Aim  Mivl*  ••  Um  wiil  «r  wpwliil  by  1  4  9  VkC  e.  IDS.  •.  1ft. 

mI  flMrf  (iMMMM  MMM  ao  ImMIT  Bi*        Ssl  odW  BtOfUMi  MikMiMod. 

Tiliiiip-i  BlicfcilMi.wl.         (9)B«vMs*l(4VieCe.ll9.t.ie. 
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upon  the  same  principle,  provisions  have  been  UkewiM 
made  relaxing  the  laws  of  mortmain,  Qin  favour  of  the 
governors  of  Queen  Anne's  bounty  («).]] 

[[It  hath  also  been  held  (a),  that  the  statute  23  Hen.  VII  I., 
before  mentioned,  did  not  extend  to  any  thing  but  super- 
stitious uses  Q  and  that  therefore  a  man  may  give  lands, 
notwithstanding  that  statute,  for  the  maintenance  of  a 
school,  or  the  sustenance  of  poor  people,  or  any  other 
charitable  uses  (6).  [[But  as  it  was  apprehended  from 
recent  experience,  that  persons  on  their  death  beds  might 
make  "  large  and  improvident"  dispositions  even  for  these 
good  purposes,]]  "  to  the  disherison  of  their  lawful 
"  heirs  (c) ;"  it  is  therefore  enacted  by  the  statute  9  Geo. 
II.  c.  36  (<f),  that  no  lands  or  tenements,  or  money  to  be 
laid  out  in  the  purchase  thereof,  shall  be  given  or  con- 
veyed, or  anyways  charged  or  incumbered,  in  trust,  or  for 
the  benefit  of  any  charitable  uses  whatsoever,  unless  by 
deed  indented,  executed  in  the  presence  of  two  witnesses, 
twelve  calendar  months  before  the  death  of  the  donor, 
and  enrolled  in  the  Court  of  Chancery  within  six  calendar 
months  after  its  execution ;  and  unless  such  gift  be  made 
to  take  effect  immediately,  and  be  without  power  of  revo- 
cation, or  other  clause  for  the  benefit  of  the  donor,  or  those 
claiming  under  him. 

(x)  2&3  ADoe.  c.  11;  43  Geo.  3,  v.   Da  Pas,   Ambl.  228;  Attorney- 

c.  107  ;  2  &  3  Vict.  c.  49  ;  3  fie  4  Vict.  General  v.  Cock,  2  Ves.  len.  273. 

C.20,  a.5.     £tvide43Geo.3,c.l08,  (r)  Ai  to  the  objecU  of  the  act, 

as  to  gifts  of  land  for  building  or  re-  see  the  remarks  in  A ttoroej -General 

pairing  churches  or  clerical  residences,  v.  Stewail,  2  Meriv.   161;    Doe  «. 

&c.:  6  &  7  Will.  4,  C.70,  as  to  gifU  Lloyd.  5  Ding.  N.  C.  741. 

of  lands  for  school-houses  ;  55  Geo.  3,  (d)  As  to  this  statute,  see  Doe  v. 

c.  147;  56  Geo.  3,  c.  52  ;  I  Geo.  4,  Wrighle,2Bain.&  Ald.710;  Wright 

c.  6;  6  Geo.  4,  c.  8  ;  and  7  Geo.  4,  v.  Smythies.  10  East,  409;    Doe  t>. 

c.  66,  as  to  the  purchase  and  exchange  Pitcher,  3  M.  &  S.  410;  Doe  v.  Cope- 

of  esutes  and  parsonages  by  incum-  suke,  6  East,328;  Doe  v.  Hawthorn, 

bents.  2  Barn.  &  Aid.  96 ;  Doe  c.  Waterton, 

(a)  Potter's  case,  1  Rep.  24.  3  Bam.  &  Aid.  149  ;  Doe  v.  Howells, 

(6)  As  to  charitable  uses,  vide  43  2  Bam.  &  Adol.  744;    Doe  v.  Lloyd, 

Eliz.  c.  4  ;  52  Geo.  3,  c.  101  ;  Bac.  5  Bing.  N.  C.  741 ;  Bac.  Ab.  Char. 

Ab.  Char.  Us. ;   British  Muaeam  v.  Us.  (G;. 
White,  2  Sim.  &  Siu.  596 ;  Da  CosU 
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Where  any  conveyance  is  made  contrary  to  the  provi- 
sions of  the  act  last  mentioned,  not  only  is  the  charitable 
use  inoperative,  but  ttie  conveyance  itself  is  void  to  ail  in- 
tents and  purpotfes  (f).  Its  provisions,  however,  are  sub- 
ject to  partial  >n  in  the  case  of  stock  in  the  public 

funds,  as  to  u -...c  statute,  instead  of  a  deed  executed 

twelve  months  before  the  donor's  death,  requires  that  the 
transfer  in  the  bank  books  should  be  made  six  calendar 
months,  at  least,  before  his  death.  There  is  also  an  ex- 
ception in  the  case  of  all  conveyances  by  way  of  bondjide 
purchase,  and  where  a  full  valuable  consideration  is  paid 
down  at  the  time;  for  such  purchases  will  be  valid,  not- 
withstanding the  death  of  the  vendor  within  twelve  months 
afler  the  execution  of  the  deed  {/).  The  universities  of 
Cambridge  and  Oxford,  their  colleges,  and  the  scholars 
on  the  foundations  of  Eton,  Winchester,  and  Westmin- 
ster, are  also  entirely  exempted  from  the  operation  of  the 
act(^);  and  a  similar  exemption  has  been  since  extended 
by  6  Geo.  IV.  c.  39,  to  the  British  Museum. 

2.  Alienations  by  particular  tenanti^  when  they  con- 
vey (A)  a  greater  estate  than  the  law  entitles  them  to  make, 
are  forfeitures  to  the  person  in  immediate  remainder  or  re- 
version (i).     [[As  if  tenant  for  his  own  life  alienes  by  feofT- 

(«)  Dm  «.  Wrifhu,  9  Bam.  &  tfUi  that  coiiv«j»dc«  of  other  kiodi  do 

Aid.  710.  BM««tkai«rfniaf«,th««ghaHailsr 

(/  )  As  to  Uus  tMtpiioo.  tm  9  dhet  bdefri  to  tha  umm  sbaKriMd 

Ow.  4,c.8ft.  OMlhod*  af  in*  aad  twevnrj.    Co. 

(f )  TUi  HMfliia  «aa  arigiaallj  Utt.  Ml  bw 

■a>)>H  la  a  inwlaa,  thai  ■•  eaPa|«  (0  Co.  Liu.  361 ;  tida  aapa,  ^ 

tkaaU  ka  at  IHwij  la  fwahaM  man  392.    Accanliof  to  DIaekaioaa.  vaL 

ad*oa»aaM  ihu  aia  aqaal  ia  aaihar  ii.  p.  374.  "  tba  CafWtara  aeeraaa 

lathaaipiaiyafitafaU— aarafdali  "  wImo  tha   ■liaaiiiaaa  aia  gfMlar 

■paa  lU  wficiiti  haadaiiiai;  Ut  "  tkaa  tba  law  aMkka  Umb  la  saka, 

dria  nrtrteiiaa  aa  iMgar  asfato,  hav  «  awl  diMM  dU  rmtiniw  cr  r«Mr. 

tag  baao  lapsalad  by  4A  Oaa.  9,  e.  ••  thm,"  »bidi  is  aUo  tba  aspmaiaa 

101.  of  Latd  Caha.  Co.  Litt.  361  a.    Bm 

(A)  It  k  to  ba  abnr««l  ibal  «•  wbtfa  tha  itvaniaa  ar  taia^Bdar  it  la 

MS  i|iMliH  hawaaly  af  tha  rfis  tha  craira.  ii  ia  aai  dhaatod.  tad  yM 

la»  eaa»ayaan  by  fiifciil,  wMi  sfMWlMa^Mly ■•««§}  Co.  Utt. 

livanrsf  Miiia.    W«  Adl  Mt  hw».  361  k    Sothsbvyiif  tralMiafct. 
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Qment  for  the  life  of  another,  or  in  tail,  or  in  fee ;  these 
being  estates,  which  either  must  or  may  last  longer  than 
his  own,  the  creatin  is  not  only  beyond  his  power, 

and  inconsistent  y>\'  lature  of  his  interest,  bat  is  also 

a  forfeiture  of  his  own  particular  estate  to  him  in  re- 
mainder or  reversion,^  who  is  entitled  to  enter  iim 
diatcly(A).  For  which  the  reason  seems  to  be,  thai  Uj_ 
tenant  by  thus  taking  upon  himself  to  assert  a  more  ex- 
tensive rii^ht  than  he  derived  from  the  lord  of  the  fee,  has 
violated  the  feudal  compact  (which  bound  him  to  fidelity), 
and  consequently  no  longer  deserves  to  retain  its  be- 
nefit (/).  He  has  therefore  Qby  his  own  act  determined, 
and  put  an  entire  end  to  his  own  original  interest ;  and  on 
such  determination,  the  next  taker  is  entitled  to  enter  re- 
gularly as  in  his  remainder  or  reversion.  The  same  law 
which  is  thus  laid  down  with  regard  to  tenants  for  life, 
holds  also  with  respect  to  all  tenants  of  mere  chattel  in- 
terests ;  but  if  tenant  in  tail  alienes]]  by  feoffment  \ja  fee, 

by  the  particalar  teoant,  of  a  thing  "  eoce;  it  implies  a  refusal  to  parfenn 

Ijriog  in  grant,  used  to  work  a  forfei-  "  the  due  render  and  services  to  the 

tare ;  and  yet  it  did  not  divest  the  re-  "  lord  of  the  fee,  of  which  fealiy  is 

matoder  or  reversion  ;  ibid.     Et  vide  "  constantly  one,  and  it  tends   in  its 

Podgcf^s  case,  9  Rep.  106  b.  "  consequence  to  defeat  and  direst  the 

(k)  Litt. s.  415.  "  reouuDder  or  reversion  expectant: 

(I)  Vide  supra,  pp.  166,  181,  196,  "  as  tbciefore  that  is  put  in  jeopardy 

24],  275;  Gilb.  Ten.  38,  39,  when  "  by  such  actof  the  particular  teoaat, 

after  observing  that  if  the  vassal  re-  "  it  is  but  just  that,  upoa  discovery, 

aamced  the  feud,  this  was  always  a  "  the  particular  estate  shonU  be  for- 

cause  of  forfeiture  by  the  old  feudal  "  feited  and  taken  frooi  hiaa  who  has 

law,  tbe  learned  author  proceeds  to  "  shown  so  manifest  an  inrlinatioo  to 

remaik,  that  "  if  the  tenant  for  life  "  make  an  improper  use  of  it.    The 

"  makes  a  ieoStatat,  or  levies  a  fine,  "  other  reason  is,  becaose  tbe  perti- 

"  it  is  palpably  oootnry  to  bis  oath  of  "  cnlar  tenant,  by  greating  a  larger 

"  6delity  to  the  veveraieaer,  aad  then-  **  eatate-tfaan  his  oira,  bee  by  bis  esra 

"  fore  that  is  a  piun  raaanciation  of  "  act  determined  and  p«t  an  entire 

"  tbe  Cead."   Tbe  ataHiaent  of  Black-  "end   to  his  own  original   interest, 

stone  on  this  subject  is,  that  there  "  and  on  such  determination  the  next 

seem  to  be  two  reasons  for  the  for-  "  taker  k«  entitled  to  enter  regularly 

fetture.    "  First,  because  such  aliena-  "  as  in  his  reonaader  er  reversion." 

"  tion  amounts  to  a  renunciation  of  2  Bl.  Com.  274. 
"  the  feudal  connection  and  depend- 
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Qthic  U  no  immediate  forfeiture  to  the  remainder-man,  but 
a  mere  diteontintia»ee  (as  it  is  called  (in)  )  of  the  estate-tail, 
which  the  issue  may  afterwards  avoid]]  by  entry  (a) ;  Qfor 
he  in  remainder  or  reversion  hath  only  a  very  remote  and 
(  Ml,  until  the  issue  in  tail  is 

I  _,      I  ui'  forfeiture  by  alienation  of 

particular  tenants,  it  farther  deserves  remark,  that  it  differs 
I  v  from  forfeiture  by  breach  of  condition  in  deed, 

to  .. ....  ;t  we  had  occasion  to  refer  in  a  former  chapter; 

for  in  that  case  the  reversioner  is  in  as  of  bis  former 
seisin  (o),  and  consequently  not  only  the  estate  of  the  te- 

''•■■■••'!■,    but  all  interests   derived   out  of  it  (even 

d  before  the  forfeiture)  are  defeated  (p) ;  Qbut 
in  case  of  such  forfeiture  by  particular  tenants,  all  l^al 
estates  by  them  before  created,  (as  if  tenant  for  twenty 
years  grants  a  lease  for  fifteen,)  and  all  charges  by  him 
lawfully  made  on  the  lands,  shall  be  good  and  available 
in  law.]] 

3.  Analogous  [[both  in  its  nature  and  its  consequences, 

to  an  illegal  alienation  by  the  particular  tenant,  is  the  civil 

faimer ;  as  where  a  tenant  who  holds  of  any 

^  to  render  him  the  due  services,  and  upon 

<  tion  brought  to  recover  them,  disclaims  to  hold  of  his 

'^^"     h  disclaimer  of  tenure  in  any  court  of  record 

of  the  lands  to  the  lord  (9),  upon  reasons 

illy  feudal.    And  so  likewise,  if  in  any  court 

' '  r  tenant  does  any  act  which  amounts 

'  <jr,]]  as  if,  being  tenant  for  life,  he 

claims  a  fee  (r),  such  behaviour  amounts  to  a  forfeiture  of 

his  particular  estate. 

(«)  Co.  Ua.aMs;  91aM.St6;  4i  M.  130.  Balaew  bySat4Wtll.4. 

C«.Un.b]rBMlw.S38t. •.(!).  e.  97.  •. SO.  M  AtsMtiMaMi  alMa 

(•)  BImIuimm    Mjt,    "  by    4m  Uk«  amy  My  rifhl  of  Mtrj. 
c«wM  of  U«  ("  far  •  4iMeMia«UM,  (•)  Vi4«  Mpi*.  p.  180. 

wIm  Im  «t«l«,  iMk  ftimy  (^  riflM  af         (p)  GUb.  Tm.  too  (  Dy.  944  a  i 

•Miy. Md  p«t  tto  iMM  aad  tiMM  Is  4  iUpwS4  a(  0.1itt.n4a  .  *  "  ' 

rataitiaa  aad  riwabiii,  to  iIm  wtm^  Ab.  474. 
•kyWbftegbgtMaltMiM)Iill.M.         (f)  rteeb.970.971. 
aSft,  «ie,  S07)  Dm  •.  FIsdi.  1  }l99.        (r)  Ca^  UttSftl  b. 
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And  in  reference,  as  it  would  seem,  to  the  general  prin- 
ciple on  which  both  this  head  of  forfeiture  and  the  last 
are  founded  (viz.  the  obUgation  of  fealty  due  from  the 
tenant  to  the  reversioner),  it  has  been  held  that  where  a 
tenant  for  term  of  years  deserted  the  premises,  and  after- 
wards delivered  up  the  possession  of  them,  with  the  lease, 
to  a  third  party,  who  claimed  by  title  paramount  to  the 
landlord,  with  intent  to  assist  that  party  in  setting  up  the 
adverse  title,  he  forfeited,  under  those  circumstances,  his 
own  estate  for  years  («). 

(0  Doe  d.  Ellerbrook  v.  Flyna,  4  Tjm.6\9. 


(    433     ) 
CHAPTER  XV. 

OP  TITLE  BY  ALIENATION  IN  GBMBRAL. 


[The  moet  usual  and  universal  method  of  acquiring  a  title 
to  real  estates  is  that  of  alienation  or  conTeyance  (a) : 
under  which  may  be  comprised  any  method  wherein  es- 
tates are  Toluntarily  resigned  by  one  man,  and  accepted 
by  another;  whether  that  be  effected  by  sale,  gift,  mar- 
riage settlement,  devise,  or  other  transmission  of  property 
by  the  mutual  consent  of  the  parties. 

This  means  of  taking  estates  by  alienation  is  not  of 
equal  antiquity  in  the  law  of  England,  with  that  of  taking 
them  by  descent.  For  we  may  remember,  that  by  the 
feudal  law  (&),  a  pure  and  genuine  feud  could  not  be  trans- 
ferred from  one  feudatory  to  another,  without  the  consent 
of  the  lord  ;  lest  thereby  a  feeble  or  suspicious  tenant 
might  have  been  substituted  and  imposed  upon  him  to 
perform  the  feudal  services,  instead  of  one  on  whose  abi- 
Utt«»  and  fidelity  he  could  depend.  And  as^  the  feuda- 
tory [[could  not  aliene  it  in  his  lifetime,  so  neither  could 
he  by  will  defeat  the  raeeession,  by  devising  his  feud  to 
another  family ;  nor  even  alter  the  course  of  it,  by  im- 
podng  particular  limitationa,  or  prescribing  an  unusual 
path  of  descent  Nor  could  he  aliene  the  estate,  even 
with  the  consent  of  the  lord,  unless  be  had  also  obtained 
the  consent  of  his  own  next  apparent  or  presompliTe 
beb(c).     And  theiefora  it  was  very  usual  in  antient 

(«)  A*  to  tkit  ky  iliMaliM,  vidi         (ft)  VUa  Hfn.  p.  16ft. 
C»  Lilt  IIS  L    AMlfordM«M«y  (•)  C»>  Uu.  94  b;  Wrigltt.  Tm. 

itoto  of  ite  bv  M  to  ikt  fmm  of     !«. 
■liwiii— .  WOd't  mm,  6  B^  17. 

VOL.   L  .FF 
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QfeoffmenU,  to  express  that  the  alienation  was  made  by 
consent  of  the  heirs  of  the  feoffor ;  or  sometimes  for  the 
heir  apparent  himself  to  join  with  the  feoffor  in  the  grant  (c/)* 
And,  on  the  other  hand,  as  the  feudal  obligation  was  looked 
upon  to  be  reciprocal,  the  lord  could  not  aliene  or  transfer 
his  seigniory  without  the  consent  of  his  vassal :  for  it  was 
esteemed  unreasonable  to  subject  a  feudatory  to  a  new 
superior,  with  whom  he  might  have  a  deadly  enmity,  with- 
out his  own  approbation ;  or  even  to  transfer  his  fealty, 
without  his  being  thoroughly  apprised  of  it,  that  he  might 
know  with  certainty  to  whom  his  renders  and  services 
were  due,  and  be  able  to  distinguish  a  lawful  distress  for 
rent  from  a  hostile  seizing  of  his  cattle  by  the  lord  of  a 
neighbouring  clan  (e).  This  consent  of  the  vassal  was 
expressed  by  what  was  called  attorniny  (/),  or  professing 
to  become  the  tenant  of  the  new  lord  {g) :  which  doctrine 
of  attornment  was  afterwards  extended  to  all  lessees  for 
life  or  years,]]  between  whom  and  the  lessor  there  still 
exists  (as  we  have  seen)  the  feudal  relation  of  lord  and 
tenant  (A).     QFor  if  one  bought  an  estate  with  any  lease 


(d)  MaJox,   Fonnul.   Aogl.    No.  meat  of  the  particular  tenant  nm  m 

316,  319,  427.  oereiMry  upon  the  gnuit  of  a  mMjii* 

(<)  Gilb.  Teo.  83.  der,  as  a  rntrtion  ;  aod  yet  there  is  no 

(/)   The  tame  doctrine  and  the  feudal  tenure  between  the  particular 

same  dcoonioatioo  prevaikd  in  Bre*  tenant  and  the  rtmainder-maD.    The 

tagne — "potMUMncf  iu  juritdietum*'  reaaonaaiaigoeU  for  this  are.  Ist,  that 

libu$  non  ttliUr  apprghendi  po$i4,^Mam  the  remainder- roan  came   in  by  the 

per  attoumancet  et  avirancet,  ut  U>qHi  feudal  feoffment,  and  llierefore  the  it- 

utUnt ;    eum  vatallut,  ejurato  priorit  mainder  would  not  pass  without  (be 

damini  obtequio  tt  jidt,  noto  $e  taera'  utmost  notoriety :  and  this  was  by  at- 

mtnlo,  Rtftw  \itm  domino  arquirtnti  ob-  tororoent  coram  paribus,  to  which  such 

ttringtbat ;    idqut  justu   auetoris." —  notoriety  was  attributed,  that  the  feudal 

D'Argentre,  Antiq.  Coosuet.      Brit.  feoffment  could  not  be  altered  without 

apud  Dnfiesne,  i.  819,  820.  it.    2nd.  because  the  action  of  wasie 

{g)  At  to  attornment,  vide  Co.  Litt.  and  the  right  of  forfeiture  of  tenant  for 

309  a — 326  a  ;    Harris  v.  Booker,    4  life  acciued  to  him  in  remainder ;  and 

Biog.  99 ;  Birch  r.  Wright,  1  T.  R.  therefore  the  tenant  for  life  being  to 

378  ;  Doe  v.  Boulter,  6  Ad.  &  £1. 675.  aom*  purposes  attendant  on  the  re- 

(h)  Vide  sup.  p.  241,  27S.    It  is  to  naiodannao,  it  was  fit  that  he  should 

be  obaexved,  however,  that  the  aUom>  attorn  to  his  grant. — Gilb.  Ten.  90, 91 . 
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[|for  life  or  y^an  standing  out  thereon,  and  the  lessee  or 
tenant  refitted  to  attorn  to  the  purchaser,  and  to  become 
his  tenant,  the  grant  or  contract  was  in  most  cases  void, 
or  at  least  incomplete  (i) :  which  was  also  an  additional 
clog  opon  alienations. 

Bat  by  degrees  this  feudal  severity  is  worn  off;  and 
experience  hath  shown  that  property  best  answers  the 
porpoeea  of  civil  life,  especially  in  commercial  countries, 
when  its  transfer  and  circulation  are  totally  free  and  un- 
raalrained.  The  road  was  cleared  in  the  first  place  by 
a  law  of  King  Henry  the  First,  which  allowed  a  man  to 
sell  and  dispose  of  lands  which  he  himself  had  purchased; 
for  over  these  he  was  thought  to  have  a  more  extensive 
power,  than  over  what  had  been  transmitted  to  him  in  a 
course  of  descent  from  his  ancestors  (J):  a  doctrine  which 
is  countenanced  by  the  feudal  constitutions  tliemselves  (A) : 
but  he  was  not  allowed  to  sell  the  whole  of  his  own  ac- 
qttirements,  so  as  totally  to  disinherit  his  children,  any 
more  than  he  was  at  Uberty  to  alicne  his  paternal  estate  (/)• 
Aflerwards  a  man  seems  to  have  been  at  liberty  to  part 
with  all  his  own  acquisitions,  if  he  had  previously  pur- 
chased to  him  and  his  attigtis  by  name;  but,  if  his  cutigtu 
were  not  specified  in  the  purchase  deed,  he  was  not  em- 
powered to  aliene  («) :  and  also  be  might  part  with  one- 
fourth  of  the  inheritance  of  his  ancestors  without  the 
consent  of  his  heir  (a).  By  the  great  charter  of  Henry 
III.  (o)]]  no  alienation  was  permitted  of  any  part  of  the 
land,  Qunless  »ufficieut  wu»  left  to  answer  the  services  due 
to  the  superior  lord;  which  sufficiency  was  probably  in- 

(OIin.t.Wl.  tmmlfMmlmtkUMtiidmmmmmm 

O  )    **  Emftimm  mI  mt^tltkkmm      fMrtiuB,  ftim  9m  ptmt  JiUmm  mnni 


mm»  4m  trntwufitmUt,  Tlwi— miwi      ft«Mrita«A«r«Aifw."  Gba.  I.7,e.  1. 
I—  tt  fmrmtm  dtd«n,mt.  m»m  miumt  (■)  Mirr.  e.  1.  •.  S.    Tkk  k  alw 


am."  LL.  ll«a.  I .  borro««l  bom  Um  fmial  Uw^PMd. 

4.70.  1.9,1.46. 

(k)  F«i4. 1. 1. 1.  JB.  (•)  Mirr.  iUd. 

{I)"»^mmmkmtmmk»kimUk,  (•)  9 Hm.  S. c  ». 

rt  2 
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Qterpreted  to  he  one-half  or  moiety  of  the  land  (p).  But 
these  restrictions  were  in  general  removed  by  the  statute 
of  Quia  emptore$((f),  whereby  all  persons,  except  the 
king's  tenants  in  capite,  were  lefl  at  liberty  to  aliene  all 
or  any  part  of  their  lands  at  their  own  discretion  (r) ;]] 
subject  only  to  the  provision  that  all  conveyances  of  the 
fee  should  be  to  hold  of  the  chief  lord,  and  not  of  the 
grantor  («).  QAnd  even  these  tenants  in  capite  were,  by 
the  statute  1  Edw.  III.  c.  12,  permitted  to  aliene,  on  pay- 
ing a  fine  to  the  king  (»).  By  the  temporary  statutes  7 
Hen.  VII.  c.  3,  and  3  Hen.  VIII.  c.  4,  all  persons  attend- 
ing the  king  in  his  wars  were  allowed  to  aliene  their  lands 
without  licence,  and  were  relieved  from  other  feudal  bur- 
dens. And,  lastly,  these  very  fines  for  alienations  were, 
in  all  cases  of  freehold  tenure,  entirely  abolished  by  the 
statute  12  Car.  II.  c.  24.]]  The  restraint  of  devising  lands 
by  will,  except  in  some  places  by  particular  custom, 
after  being  partially  taken  off  by  the  Statute  of  Wills,  32 
Hen.  VIII.  c.  1,  was  at  length  totally  removed,  on  the 
abolition  of  military  tenures,  by  the  statute  of  Charles  just 
mentioned.  [The  doctrine  of  attornments  continued  later 
than  any  of  the  rest,  and  became  extremely  troublesome, 
though  many  methods  were  invented  to  evade  them  (t) ; 
till  at  last  they  were  made  no  longer  necessary  to  com- 
plete the  grant  or  conveyance,  by  statute  4  &  5  Anne,  c. 
16;  nor  shall,  by  statute  11  Geo.  II.  c.  19,  the  attornment 
of  any  tenant  affect  the  possession  of  any  lands,  unless  made 
with  consent  of  the  landlord,  or  to  a  mortgagee  after  the 
mortgage  is  forfeited,  or  by  direction  of  a  court  of  justice.]] 
The  result  of  these  several  relaxations  has  at  length 
been  the  complete  disengagement  of  the  realty  from  all 
the  feudal  restraints  on  alienation ;  so  that  it  may  be  laid 
down  as  a  general  maxim,  subject  to  very  few  exceptions, 

(p)  Dalrymple  of  Feuds,  95.  "  Statute  of  Wills,"  (of  which  here- 

(f )  18  Edw.  1 ,  c.  1.  after,) "  in  all  cases  in  which  they  ap- 

(r)  Vide  sup.  p.  221.  "  plied,    made  attoniinents  unneces- 

(i)2IdsU67.  "sary."   Coleridge's  Bbckstooe,  fol. 

(t>  "  The  Sutute  of  Uses  and  the  ii.  p.  290.  n.  (3). 
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that  all  Mtetea  in  land  are  now  freely  transferable,  onleaa 
granted  voder  express  stipulation  to  the  contrary.  And 
even  aoch  ttipalations  are  in  some  instances  inefficacioos 
to  the  end  destgned.  For  if  there  be  a  conreyance  in  fee 
simple,  with  condition  prohibiting  the  tenant  and  his  heire 
fix>m  all  alienation,  the  condition  is  merely  void  (ti)  ;  and 
a  similar  proriao  annexed  to  an  estate  tail  will  not  prevent 
the  tenant  from  making  a  valid  conveyance  in  fee  simple, 
in  such  method  as  the  law  has  prescribed  for  that  pur- 
pose (x).  Estates  at  will,  or  at  saffecance,  however,  are 
for  reasons  obviously  resulting  from  their  nature  and  con- 
stitntioti  not  assigoablc.  And  besides  these,  there  are 
some  other  interests  which  in  a  partial  sense  are  incapable 
of  transfer.  For  a  man  who  has  been  ousted  of  the  pos- 
session of  his  land  by  the  wrongful  act  of  a  stranger,  so  as 
to  retain  a  right  of  entry  only,  cannot  in  general  convey 
that  right  to  another,  Qlest  pretended  titles  might  be 
granted  to  g^reat  men,  whereby  justice  might  be  trodden 
down  and  the  weak  oppressed  (j/)  Q  though  by  last  will 
and  testament,  even  a  right  of  entry  is  now  capable  of 
being  effectnally  devised  (s).  And  the  same  distinction 
obtains  with  respect  to  a  conth'n^ut  liitfTest  (a);    as  to 

\*)  Co.  iMu  i22  b,  293  ».  c>ut(i.  a  it  a\m  oppoi>d  to  that  po« 

(«)  Ibid.  SIS  b.    SMbaeoodiiioo.      Iky  of  the  U«  wbkb  aball  doI  Mifiw 


r,  if  MMwd  to  M  •tteto  Urn  anj  tttoapt  to  etnto  •  ftrftttiity, 

|«n.  Is  bMbf;    Co.  Litt.  ns  b.  tbat  te,  to  ceniM  proptrty  la  •  gifto 

Aad  M  b  a  eo^iiioa  m  prabiMiiw  mum  ti  dMohrtiM  im  ftr^ttmitm,— 

iMntMffatonaiialMiteplsAMi  a  MbJOTt  m  wbkb  «•  ihdl  ba««  oc 


aliaMttMl  for  a  eartaia  IJM.  SiMp.      cmImi  to  «j  aMf«  brnaflv.    Ithto 
T.  IM,  •.(!){  or  flfMB  alaataf  to     caadWaaa  faatmaiac  toMsii  ia  toil 


i'>'<"«lw  ptoWM.  Caw  Lht.  ma;  Jwaa aliaaatfei,  titol  tba  tof  »' pac 

l."i  ».M1;  Pwitet.  Ly«a.  OEaai.  patoi9'*MaaM  to  bava  baaa  Intap. 

170  i  or  to  aaj  ascapt  a  partioilar  pHa4.—<aa  HM  Raal  Prapartj  Ra- 

aUM  aT  panaM.  Ooa  *.  PaanM,  S  port.  p.  SO 

Mm,  ITS.     Tba  iMaoa  aaMgaad  ia  (f)  t  Bla.  Com.  «N>. 

Co.Utt.  foribaiavaHditjoraeaadi.  (i)  7  Will.4  &  1  Vie«.e.M.  a.  a. 

lbs  mtniaiof  a  tooaat  ia  Im  tiapla  Tba  U»  oa  iMa  poial  was  fefawriy 

ar  Im  toU  fcM  aaf  ahaaattoa  wbai-  atbanriaa^ranaator  a.  OaaMgbl.  • 


isifcainmsmjaraacbato.      BmI,  AM. 
Miktiaa  to  iba  aaiBft  a#  Aa  aatoto         (•)  Pea  •.  Tatoliaaea,  t  if .  fc  JaL 


itoall.    Aaafflkti,kmmm,Hmtk      170 »  7  WUI.  4  k  I  Viet.  e.  S0.  a.  1. 
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which  it  is  farther  to  be  remarked,  that  though  not  gene- 
rally transferable  at  law,  yet  the  assignment  of  it  for  a 
valuable  consideration  will  be  considered  as  effectual  in  a 
court  of  equity ;  and  when  it  becomes  vested,  the  vendor 
will  be  compelled  by  that  jurisdiction,  to  make  conveyance 
of  it  pursuant  to  his  agreement  (6). 

Having  made  these  remarks  on  the  subject  of  aliena- 
tion in  general,  we  shall  now  proceed  to  inquire,  first, 
\joho  may  aliene,  and  to  whom ;  and  then,  more  largely, 
how  a  man  may  aliene,  or  the  several  modes  of  convey- 
ance. 

I.  \Vho  may  aliene,  and  to  whom  ;  or,  in  other  words, 
who  is  capable  of  conveying  and  who  of  purchasing,]]  the 
latter  term  being  of  course  here  used  not  in  its  popular 
but  in  its  technical  sense  (c).  QAnd  herein  we  must  con- 
sider rather  the  incapacity,  than  capacity,  of  the  several 
parties :  for  all  persons  are  primd  facie  capable  both  of 
conveying  and  purchasing,  unless  the  law  has  laid  them 
under  any  particular  disabilities.]] 

Until  the  late  mitigation  of  the  law  of  attainder,  all 
persons  attainted  of  treason  or  felony  were  [[incapable  of 
conveying  from  the  time  of  the  offence  committed,  pro- 
vided attainder  followed  (d);  for  such  conveyance  by 
them  might  tend  to  defeat  the  king  of  his  forfeiture,  or 
the  lord  of  his  escheat.]]  They  might,  however,  \^pur- 
chase  for  the  benefit  of  the  crown,  or  the  lord  of  the  fee,]] 
though  they  were  [[disabled  to  hold  :  the  lands  so  pur- 
chased, if  afler  attainder,  being  subject  to  immediate  for- 
feiture ;  if  before,  to  escheat  as  well  as  forfeiture,  accord- 
ing to  the  nature  of  the  crime  («).]]     But  as  regards  the 

At  to  the  biodiog  of  a  contingent  in-  446,  n.  (c). 

teieat  by  uiopptl,  vide  Goodtitle  v.  (6)1  PretU  Est.  89  ;  1  Fonb.  Tr. 

Motse.  3  T.  R.  371  ;  Doe  r.  Martyn,  Eq.  213.  214. 

6  Barn.  &  Cres.  527 ;  Cbrittmas  r.  (r)  Vide  tapia,  p.  355. 

Oliver,  10  Barn.  &  Cres.  181 ;  Right  (d)  Co.  Lilt.  42  b. 

«.  Bncknell,  2  Barn.  &  Adol.  278 ;  («)  Ibid.  2  b. 

and   the   authorities  mentioned  poat. 
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preient  stele  of  the  law,  these  positioDS  will  now  require 
qimlifiGetion  ;  being  materially  affected  by  the  recent  sta- 
tutes, to  which  we  had  occasion  to  refer  in  our  chapter  on 
Title  by  Escheat  (/). 

In  like  manner  ^corporations,  religious  or  others,  may 
purchase  lands,  yet  unless  they  have  a  licence  to  hold  in 
mortmain,  they  cannot  retain  such  purchase,  but  it  shall 
be  forfeited  to  the  lord  of  the  fee  ig).^  ^  ^o  ^h<^ir  power 
of  alienation,  it  was  formerly  more  extensive  than  at  pre- 
sent For  corporations  sole,  such  as  archbishops,  bishops, 
parsons,  and  vicars,  might  once,  with  the  concurrence  and 
confirmation  of  such  persons  as  the  law  requires,  have 
nMwle  estates  at  their  pleasure,  of  any  lands  that  they  held 
in  their  corporate  right.  And  corporations  aggregate  might 
exercise  the  same  power,  without  the  concurrence  of  any 
person  whatsoever  (A).  But  it  has  been  since  thought 
right  to  make  provision  for  the  protection  of  successors. 
And  therefore  by  1  Eliz.  c.  19,  and  13  Eliz.  c.  10,  arch- 
bishops and  bishops,  colleges,  cathedrals,  and  other  eccle- 
siasUcal  or  eleemosynary  corporations,  and  all  parsons 
and  vicars,  are  restrained  from  alienation  (even  with  such 
concurrence  as  before  mentioned)  beyond  the  life  of  the 
person  who  constitutes  the  corporation  sole,  or  is  the  head 
of  the  corporation  aggregate,  except  by  way  of  lease  for  a 
term  not  exceeding  twenty-one  years  or  three  lives,  and 
subject  to  such  formalities  and  restrictions  as  those  acts 
impose  (i).    And  as  to  such  lay  corporations  as  are  called 

O )  Vidt M^  p.  41S.  310««.8.e.a6,6Gfl«.4.c8Q,llk 

(f)  Sm  >«»ww  liw  MWfiiBM  ■»«  S  VieCe.a9,UMi3di4  Vict.c.  113, 

liMi,  np.  p.  417.  4ia.  t-M.ilMbMMieadckfcjuvwMbM. 

(A)  SBi.CoM.  318.  by  rww I  ttfiofatfifm,  to  mm- 


(i)  IbM.  310-331.      ^ariMr  r*.       |H»  lk^  hmJOM  l>  nim  »OMf  hr 


Miiad  Imms.  by  14  U«.  e.  II.  II  «•«  is  wrtaia  aMH  M  M«  iMr  mi. 

Elta.e.e.MdltEli>.c  11.  ftodM  4mtmi  wUhj  tAOm.t,  c.  141,1 

tmtmth  af  dMM  by  6  Ik  7  WUL  4.  Om.  4,  «.  «.  6  Om,  4,  9,9,  nil 

c.Wi  MalMlSEIia.cM.Mi4ft7  0«o  4.  e.  66.  to  ndMiii*  iMr  p«w 


Bm  by  17  G«.  6.  c  61 
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municipal  (viz.  incoqx>rated  towns),  they  are  disabled  by 

6  &  6  Will.  IV.  c.  76,  8.  94,  from  selling  or  mortgaging 
any  lands,  tenements,  or  hereditaments  (k)  (and  in  general 
also  from  demising  them  for  any  term  exceeding  thirty- 
one  years),  except  in  pursuance  of  some  agreement  en- 
tered into  by  the  body  corporate  before  the  5th  June,  1835. 
But  by  the  same  act,  and  by  6  &  7  Will.  IV.  c.  104,  s.  2, 
it  is  provided  that  any  disposition  of  them  may  neverthe- 
less be  made  by  the  approbation  of  the  lords  of  the  trea- 
sury or  any  three  of  them ;  and  on  such  terms  as  they 
may  think  fit  to  approve  (/). 

The  conveyances  of  idiots  and  madmen  (except  during 
a  lucid  interval),  are  also  generally  speaking,  void  (m), 
though  both  as  regards  this  disability  of  insanity  and  some 
others,  to  which  we  shall  presently  refer,  provision  has 
been  made  by  different  statutes,  to  empower  committees, 
guardians,  and  others,  to  act  for  the  persons  disabled,  in 
certain  cases  where  loss  or  inconvenience  would  be  sus- 
tained by  their  incapacity  to  execute  instruments  for  them- 
selves (n).  The  feoffments  however  of  insane  persons  are 
held  not  to  be  absolutely  void  hut  voidable  only(o);  owing 
to  the  solemnity  of  livery  with  which  they  are  accompanied; 
— the  practical  difference  between  a  void  and  a  voidable 
transaction  being  chiefly  this,  that  the  former  is  a  mere  nul- 
lity, and  therefore  incapable  of  confirmation,  but  the  latter 
may  be  either  avoided  or  confirmed  ex  post  facto  {p).   And  it 

(k)  As  to  their  tale  of  charcb  pa-  9  Geo.  4,  c.  78 ;  11  Geo.  4  &  1  Will, 
tronage.  vide  same  act.  sect.  139;  6  &       4.  c.  60.  c.  65;  3  &  4  Will.  c.  74, 

7  Will.  4,  c.  77.  8.  26,  c.  104,  a.  3;  1       as.  33,  91. 

&  2  Vici.  c.  31.  (o)  TbonpaoD  v.  Leach,  ubi  sap. 

({)  See  alto  2  &  3  Will.  4,  c.  69,  (p)  2  Bla.  Com.  293.    There  was 

a.  3,   retlrainiog  muoicipal  corpora-  alto  formerljr  thit  difTereocc  between 

tioDs  from  telling  lands,  &c.  to  defray  a  void  deed  and  one  merely  voidable, 

the  expenses  of  parliamentary  elec-  that  when    the   former   was  alleged 

lions.  agaiott  a  party  in  a  couit  of  justice, 

(m)  Thompson  v.  Leach,  Comb.  be  might  impeach  it  by  simply  deny- 

468.  ing  that  it  was  his  deed,  and  giving 

(a)   Vide  43  Geo.  3,  c.  75 ;    59  proof  under  that  plea  of  the  circum- 

Geo.  3,  c.  80,  s.  2 ;  6  Geo.  4,  c.  74 ;  stuicss  which  rendered  it  void ;  but  he 
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m  alio  held,  that  though  the  feoffment  of  a  non  compos  may 
daring  his  life  be  avoided  by  the  party  legally  authorized 
to  act  for  him,  or  after  his  death,  by  his  heir,  or  any  other 
person  interested  (9) ;  yet  it  cannot  be  avoided  by  the  non 
compot  himself,  on  the  ground  of  his  own  past  insanity  ; 
there  being  a  maxim  in  the  law,  in  regard  to  transactions 
■lerely  voidable,  that  no  man  shall  be  allowed  to  stultify 
lumeelf  (r),  that  is,  to  plead  his  own  unsoundness  of  mind 
in  a  court  of  justice.  In  the  case  of  one  that  is  void, 
however,  this  maxim  has  no  application  (<).    Such  being 


cmU  mymA  Um  hilar  mIj  by  t  «p»- 
•fal  fUm.mtOamg  IbfUi  ibt  turn  of  b> 
validitj— WiMlpdafo't  caM.  6  Rap. 
119 ;  9  latt.  483 ;  Moor,  43.  Bnl  hj 
rtcMM  rag«Utioa«,  «  tpKid  plw  k 
BOW  MCMMry  ia  aiUMr  caaa.  Vida 
IU|.  Gm.  Hil.  Tcno.  4  Will.  4. 

(f )  3  BU.  Con.  292. 

(r)  Ibid. ;  Bcvetlejr't  caw.  4  Rap. 
13S  b ;  SttMHi  «.  Majihall.  Cro.  Elit. 
aOS;  8«|d.  Po».  396.  3d  adiu 

(0  Yaiaa  a.  Boaa.  3  Stnu  1 104 :  B«. 
variqr't  eaaa.  abi  tap. ;  Sagd.  ubi  tup. 
Tka  raaaaa  of  iIm  dntiDciioe  b  to  ba 
isaad  ia  iha  nUa  aUlad  aap.  a.  (p ).  ibat 
whaia  tba  daad  wai  void  aetpMii^  ^l«a 
■ry.  Tba  nwxin  that  ■  man 


aball  aot  tbMXj  biaMalf  baa  tbnaariy 
toaa  laid  dava  aa  if  applkabla  laaay 
caatajaaea  by  a  laaalic,  witkoat  ia< 
B— ta  lo  iba  diatiaclioa  baiwaaa  void 
a«l  vaidabia.  Vida  3  Bla.  C«a. 
391.  Bat  tlM  cMUnry  law  appaaia 
la  ba  BOW  taNlad.  Aa  le  iba  awsiai 
ilMlf.  Wlacliwa  laaMrka,  ibai  iia 
ptapaaa  k  aaaiawbal  eariaaa  :  •*  la 
"  tba  ifaB*  af  Edwaid  1.  mm  mmfm 
"  waaa  wgciaBl  plaa  loavaid  a  Bwa'a 
-  owB  baad  (Brinaa.  e.  38.  f.  M){ 
**aad  than  ia  a  writ  b  Uw  fUfb- 
*•  lar  (M.  338 )  aaa  alae  MaaMnod. 
•«  Saaoab.  33  Edw.  I .  pialaad  10  May. 
"  aaid'i  Yaar  Baak,  Edw.3,  M.  38). 


for  tba  aliaaor  bimiaif  to  rcoev^ 

lands  tlieoad  by  bio  dariof  bia  in< 

sanity,  ium  fuit  wtm  emmpm  wttmtU 

»«  m  dieit,  &c.  Dot  under  Kdw.  3, 

a  lempla  began  to  arise  wbeiber  a 

man  tboald  ba  pemitied  to  bUmiMk 

bimself  by  pleading  bit  own  in* 

aaniiy  (5  Edw.  3,  70)  ;  and  aftar- 

'  warda  a  daCradaal  ia  aa  aaaiaa  bav« 

'  tag  plaadad  a  ralaaaa  by  tba  plaialiff 

'  iiaca  tba  last  oonlinaanee,  to  wbicb 

'  the  plaintiff  replied  («r«  ttmut  as  tba 

'  manner  then  was)  tbat  ba  was  out 

'  of  his  mind  wbao  ba  pve  it,  the 

'  Coart  adjoaroad  tba  aaaise,  doubt* 

'  iag  wbatbar,  as  tba  plainiiff  was 

'  sana  boUi  tban  and  at  the  coat- 

'  BMoeaoiaat  of  tba  suit,  ba  sboald  ba 

pamittad  to  plaad  an  inlaraaadiata 

'  daprivataao  af  laaaeo;  aad  tba  qaaa> 

'  liM  waa  aakad,  bow  ba  caaM  lo  r»* 

'  laasbar  tba  lalaaaa.  if  aat  of  bia 

'  aooaaa  wbao  ba  gava  it  (86  Aaa.  pi. 

'  10).    Uadar  Hob.  0.  tbis  way  of 

'  faaaoaiog,  tbat  a  bmb  sball  bo(  ba 

•  allowad  to  diaabla  biaMalf  by  plaad. 
'iag  bts OWB iacapacity, bacaaaa wbo 
■  eaa  kaow  wbai  ba  did  aadar  aaeli  s 
'  aitaatiaa.  waa  aarioaaly  adaplad  hj 
'  ibajadgaa  ia  argvawot  (89  Has.  8. 
'  43),  apoB  a  ^aaaUaa  wbatbar  tba 

•  bairwaabanadaf  biarigbtaf  aalry 
'by  tba  IMbaat  al  hb  iMMa  ••- 
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the  state  of  the  law  with  respect  to  the  conveyances  of  an 
insane  person,  it  is  laid  down'on  the  other  hand,  that  he 
is  competent  to  purchase,  and  also  to  retain  what  he  pur- 
chases (/) ;  but  he  cannot  be  compelled  to  retain  it,  the 
transaction  (if  found  to  be  disadvantageous  to  him)  being 
liable  to  subsequent  avoidance  on  the  ground  of  his  in- 
sanity (u). 

The  conveyances  and  purchases  of  infants  (that  is,  per- 
sons under  twenty-one)  are  in  general  not  void,  but  void- 
able (x);  and  that  either  by  themselves  in  their  lifetime, 
or  by  their  representatives  afler  their  death.  But  if  the 
transaction  has  been  confirmed  by  the  infant  on  his  coming 
of  age,  it  cannot  afterwards  be  impeached  by  his  represen- 
tative (y).  The  case  is  similar  with  respect  to  persons  who 
purchase  or  convey  under  duress  (z)  or  threat :  for  they 
may  either  affirm  or  avoid  the  transaction  whenever  the 
duress  has  ceased  (a). 

QThe  case  of  a  married  woman  is  somewhat  different. 
She  may  purchase  an  estate  without  the  consent  of  her 
husband,  and  the  conveyance  is  good  during  the  cover- 
ture, till  he  avoids  it  by  some  act  declaring  his  dissent  (6). 
And  though  he  does  nothing  to  avoid  it,  or  even  if  he  ac- 
tually consents,  the  feme  covert  herself  may,  after  the 
death  of  her  husband,  waive  or  disagree  to  the  same ;  nay, 
even  her  heirs  may  waive  it  afler  her,  if  she  dies  before 
her  husband,  or  if  in  her  widowhood  she  does  nothing  to 
express  her  consent  or  agi*eement  (c).]]  But  all  conveyances 


'•  ccstor.  "    2   BU.   Com.  292.    To  &Sel.477  ;  CibUv.Merrill.STaaot. 

thete  autiiorities  we  are  to  add  Bever-  307. 

ley's  caie,  and  Stroud  v.  Marshall,  (y)  2  Bla.  Com.  292  ;  2  Inst  483 ; 

before  cited.     Et  vide  F.  N.  B.  202  ;  6  Rep.  1 19. 

LitU  s.  405;  Jenk.  40  ;  3  Mod.  310  i  (t)  As  to  duress,  vide  sop.  p.  131, 

I  Eq.  Ca.  Ab.  279.  137. 

(0  Co.  Litt.3  b.  (a)  2  lost.  483;  5  Rep.  119;  2 

(u)   2    Bla.    Com.    292;     Sngd.  Bla.  Com.  292. 

Porch,  vol.  ii.  p.  107,  9lh  edit.  (6)  Co.  Liu.  3  a. 

(x)  Zonch  t>.  Parsoos,  3  Burr.  1 794.  (e)  Ibid. 
Moor,  43 ;  Bajlii «.  Dioeley,  3  Mao. 
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of  her  estate  by  a  married  woman  (except  as  far  at  regards 
htr  equitable  interest  in  land  settled  to  ber  separate  use) 
ar«  absolutely  void  (<f),  unless  msde  in  sncb  particular 
method  as  the  law  has  specifically  appointed  for  the  pur- 
pose. And  this  was  formerly,  for  the  most  part  («),  by  fine 
or  reoorery ;  but  by  3  &  4  Will.  IV.  c.  74,  it  is  provided  (/), 
that  in  lieu  of  these  proceedings  (which  the  act  abolishes) 
her  conveyance  shall,  afler  the  Slst  December,  1833,  be 
by  deed  acknowledged  in  such  form  as  therein  directed, 
and  executed  with  the  concurrence  of  her  husband.  And 
in  this  method,  she  may  now  in  general  dispose  of  any 
aatate  which  she  either  alone,  or  she  and  her  husband  in 
bar  right,  may  have  in  lands  of  any  tenure  (^). 

[The  case  of  an  alien  bom  (A)  is  also  peculiar  (i).     For 
he  may  purchase  anything ;  but  afler  purchase,  he  can 


(W)  3  Bk.  C4m.  SM  i  Pwk.  a.  154 ; 
CUk  L.  E«.  319  i  1  Feab.  Eq.  103. 

(«)  lo  wcMWW  whk  Imt  ka*> 
kaad,  htmtfm,  ito  aiilit  daow  ud 
waaj  mSa,  to  •  futj  to  hmm  mmim 
itotMM*  32  Hes.  8,  c.  tt.of  ivUdi 
lurmhtt. 

(/)S.77. 

{£)  Tto  act  coaUiM  as 
•■  !•  ttfylUldi  m  twy  cm 
tofara  tto  •utat*.  tto  toatoa4  awl 
•ill  ce«ld,  by  muinmim  I*  tto  lord, 
•M««f  ito«iii'*«Mal«;  ■adttooMi' 
vayaaca  by  •  ■Mfiad  «••••  of  bar 
aattla  fU  b  laljart  f  a  apirial  pfoti" 

(A)  At  la  aHaw,  vkia  Mp.  p.  134. 

(0  Tto  hmm  paltry  af  tto  law 

IdiaoMhiaaanto  aaM  kiad 

«aa  of  aliaMfa  as  pvfaoaa  pi*> 

tto  Baiao  Catbalk  lalitiaB. 

Far  by  II  Ai  II  WUI.  3.  r.  4.  aU  pa- 

plala  aol  takiaf  tto  oatb*  ta  tto  fa* 

,  aad  aakiaf  ito  daelami— 

wbalaBtkiiaa  wHlMm  ab 

ittoafaafalgb. 


cbatiof  aad  iabehtiog  any  raal  aitala 
whatevar,  aad  the  ocst  of  kia  baiaf  a 
Praiaitaat.  was  to  baU  them  for  bit 
o»B  aio,  aatU  ttolanaaoftto  act  wera 
eoaipliid  with.    Bat  by  18  Oao.  3,  c. 
60,  aod  4S  Gaa.  8.  c  30,  ibb  proviaiaa 
«aa  lapaalad  a*  to  all  pcraaoa  wto 
aboold  at  aay  tiioa  qualify  tbcawalvaa 
by  tto  aaw  dadaratiao  aad  oath  pro* 
•eribad  by  tto  31  Cao.  3,  c  33.  Aad 
DOW  by  tto  Catbolic  Eauactpatiao 
Act,  10  Gae.  4,  c  7,  a.  33,  it  iaoaac^ 
td.  tbat  BO  oatb  atoll  to  fdawd  lo 
or  loqairad  la  to  tatoo  by  bia  Majaaly 'a 
aobjoeia  poafcanf  tto  RotaaaCaibe* 
lie  rriifioa,  far  oaabliaf  tbaa  lo  bald 
or  «^  aay  raal  or  paoMsal  proparty 
albar  tliaa  aoeb  aa  aMy  by  law  to  lao- 
daiod  10.  aad  raqairad  la  to  tabaa  by, 
bia  M^^aaly^  oitor  aobjiali,    As  lo 
tto  biaiary  af  tto  bma  afaiaai  Roaaaa 
Catbolka.  vido  Co.  Litt.  by  Bailor, 
391  a.  a.  (3>.  wbara  it  b 
Ibai  tbon  b  o«oo  y«i  •*  aaao 
**  aad  aacoftalaiy  ioapaiiia|  itooaito 
**tbay  wMi  lato  la  aoabia  itoai  lo 
**  baM  itoir  nsl  iMpMly.* 
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\^hold  nothing  except  a  lease  for  years  of  a  house^  for  his 
habitation,  in  case  he  be  an  alien  friend  and  merchant ; 
Qall  other  purchases  (when  found  by  an  inquest  of  office) 
being  immediately  forfeited  to  the  king  ;]]  to  which,  how- 
ever, there  is  an  exception  in  the  case  where  a  lease  of  a 
dwelling-house  or  shop  is  made  to  an  alien  artificer ;  for 
this,  by  statute  32  Henry  VIII.  c.  16,  s.  13,  is  altogether 
void  (A). 

Having  now  considered  in  detail,  the  capacities  of  per- 
sons as  alienors  and  alienees  respectively,  the  subject  may 
properly  be  closed  with  this  remark,  that  no  person  can 
be  compelled  to  take  an  estate  against  his  will.  If  land 
therefore  be  conveyed  in  invituntf  (as  not  unfrequently 
happens,  where  it  is  given  by  will,  upon  trust,  without 
having  obtained  the  consent  of  the  proposed  trustee  to  his 
nomination,)  the  effect  of  the  conveyance  may  always  be 
avoided  by  the  execution  of  a  deed  of  disclaimer  on  the 
part  of  the  dissentient  alienee  (/). 

QII.  We  are  next,  but  principally,  to  inquire  how  a  man 
may  aliene  or  convey ;  which  will  lead  us  to  consider  the 
several  modes  of  conveyance. 

In  consequence  of  the  admission  of  property,  or  the 
giving  a  separate  right  by  the  law  of  society  to  those 
things  which  by  the  law  of  nature  were  in  common,  there 
was  necessarily  some  means  to  be  devised  whereby  that 
separate  right  or  exclusive  property  should  be  originally 
acquired ;  which,  we  have  more  than  once  observed,  was 
that  of  occupancy  or  first  possession.  But  this  posses- 
sion, when  once  gained,  was  also  necessarily  to  be  con- 
tinued ;  or  else  upon  one  man's  dereliction  of  the  thing  he 
had  seized,  it  would  again  become  common,  and  all  those 
mischiefs  and  contentions  would  ensue,  which  property 

(k)  Co.  Lift  2  b.  and  note  (7)  by  (/)  Towoaon  v.  Tickell.  3  Barn,  it 

Harg. ;  Jevent  v.  Harridge,  1  Sauad.  Aid.  31  ;  Nicbolaoo  v.  Wordtwortb, 

by  Wms.  6.  and  d.  (I);  Lapierre  v.  2  Swaast  365 ;  Begbie  v.  Ciook,  2 

M'lDUMb.  1  Per.  &  Dav.  629.  Biog.  N.  C.  70. 
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Qwas  introduced  to  prevent     For  this  purpose,  therefore, 
of  -  i«;the  possession,  the  municipal  law  has  esta- 

bli.-.: ^ccnU  and  oUenationM:   the  former,  to  continue 

the  possession  in  the  heirs  of  the  proprietor,]]  indepen- 
dently of  any  act  of  his  own  :   Qhe  latter  to  continue  it  in 
those  persons  to  whom  the  proprietor,  by  his  own  volun- 
tary act,  should  choose  to  relinquish  it  in  his  lifetime,]]  or 
make  it  over  upon  the  event  of  his  death.     QA  translation 
or  transfer  of  property  being  thus  admitted   by  law,    it 
became  necessary  that  this  transfer  should  be   properly 
evidenced  ;   in  order  to  prevent  disputes,  either  about  the 
fiwjt,  as  whether  there  was  any  transfer  at  all ;  or  concern- 
ing the  persons  by  whom  and  to  whom  it  was  transferred ; 
or  with  regard  to  the  subject-matter,  as  what  the  thing 
transferred  consisted  of;   or  lastly,  with  relation  to  the 
mode  and  quality  of  the  transfer,  as  for  what  period  of 
time  (or,  in  other  words,  for  what  estate  and  interest)  the 
conveyance  was  made.    The  legal  evidences  of  this  trans- 
lation of  property  are  called  the  comnum  assurances  of  the 
kingdom ;   whereby  every  man's  estate  is  assured  to  him, 
and  all  controversies,  doubts  and  difficulties  are  either 
prevented  or  removed  .^ 

These  common  assurances  or  conveyances  (as  they  are 
ordinarily  termed)  will  be  examined  in  their  order;  but 
because  most  of  them  are  usually  transacted  by  the  means 
of  that  particular  kind  of  instrument  called  a  deedt  we 
purpose  to  cooMder  the  nature  of  deeds  separately,  and  in 
the  first  instance,  before  we  enter  upon  the  difierent  kinds 
of  conveymnce. 
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CHAPTER  XVI. 

OP  DEEDS. 


QIn  treating  of  deeds  we  shall  consider,  first,  what  a 
deed  is ;  secondly,  its  requisites ;  thirdly,  how  it  may  be 
avoided  ;]]  lastly,  the  general  rules  which  the  law  has  laid 
down  for  its  construction. 

[[I.  First,  then,  a  deed  is  a  writing  sealed  and  delivered 
by  the  parties  (a),3  and  used  in  a  great  variety  of  different 
transactions ;  among  which  one  of  the  most  important  is 
the  alienation  of  real  estates.  It  [[is  sometimes  called  a 
charter (6),  carta,  from  its  materials:  but  most  usually, 
when  applied  to  the  transactions  of  private  subjects,  it  is 
called  a  deed,  in  Latin,  factum,  xar  i^o^^v,  because  it  is 
the  most  solemn  and  authentic  act  that  a  man  can  possibly 
perform,  with  relation  to  the  disposal  of  his  property ;  and 
therefore  a  man  shall  always  be  estopped  by  his  own  deed, 
or  not  permitted  to  aver  or  prove  any  thing  in  contradic- 
tion to  what  be  has  once  so  solemnly  and  deliberately 
avowed  (c).  If  a  deed  be  made  by  more  parties  than  one, 
there  ought  to  be  regularly  as  many  copies  of  it  as  there 
are  parties,]]  and  the  deed  so  made  is  called  an  indenture, 
because  each  part  used  formerly  to  be  cut  or  indented  in 

(a)  Co.  LitU  171  a.  Bucknell,  2  Barn.  &  Adol.  278  ;  Lain- 

(6  Co  Litt  by  Harg.  9  b,  n.  (1).  wo  v.  Trefneere,  1  Ad.  &  £1.  742; 

(c)  As  to  estoppel,  vide  Plowd.  434 ;  Bowman  v.  Taylor,  2  Ad.  &  El.  278  ; 

Co.  Litt.  362  a;    1  Saund.  by  VVmi.  Wbitton  v.  Peacock.  2  Biog.  N.  C. 

325  a,  D.  (4)  and  (c) ;  2  Saund.  by  411 ;  and  the  other  authorities  cited  in 

Wms.  418 ;  Hill  v.  Manchester  Com-  Smith's  Leading  Caaea,  vol.  ii.  p.  436, 

pany.  2  Barn.  &  Adol.  544 ;  Right  v.  460. 
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acaie  angles  (instar  dentiuMf  or  like  the  teeth  of  a  saw)  on 
or  side,  to  tally  or  correspond  with  the  other  (df). 
i  .  ly  too  Qwhen  deeds  were  more  concise  than  at 
present,  it  was  usual  to  write  both  parts  on  the  same  piece 
of  parchment,  with  some  words  or  letters  of  the  alphabet 
written  between  them ;  through  which  the  parchment  was 
cut,  either  in  a  straight  or  indented  line,  in  such  a  manner 
as  to  leave  half  the  word  on  one  part  and  half  on  the 
other.  Deeds  thus  made  were  denominated  st/ngrapha 
by  the  canonists  («) ;  and  with  us  chirographa,  or  hand-> 
writings (/) ;  the  words  cirographum  or  cyrographum,  being 
usually  that  which  was  divided  in  making  the  indenture  Q 
and  in  the  indentures  of  a  fine,  this  custom  continued  to 
be  obaerved  until  the  recent  abolition  of  that  species  of 
conveyance.  But  for  a  long  time  past,  the  practice  of 
cutting  through  any  letters  has  in  all  other  instances  been 
disused  ;  and  even  that  of  indenting  saw-wise  :  the  modern 
method  being  to  cut  the  top  of  the  parchment  in  a  waving 
line.  Neither  this,  however,  nor  any  other  method  of  in- 
denting is  in  general  necessary  to  the  legal  validity  of  the 
instrument  (g).  QWhen  the  several  parts  of  an  indenture 
are  interchangeably  executed  by  the  several  parties,  that 
part  or  copy  which  is  executed  by  the  grantor,  is  usually 
called  the  original^  and  the  rest  are  counterparts  ;  though 
of  late  it  is  most  frequent  for  all  the  parties  to  execate 
every  part ;  which  renders  them  all  originals.  A  deed 
made  by  one  party  only,  is  not  indented,  but  polled  or 
shaved  quite  even  ;  and  therefore  called  a  deed-polL  or  a 
single  deed  (A). 

{4)  VMa  C«.  LHt.  47  b ;  Lin.  •.      Mmialj  U  %  rf««rf,  iImM  vti  dtll> 
S7I.    TlM'kiilMy  W  iIm  praeUw  tf      *«f«d  m  •  dtvd.     la  ewiaia 


till— til  ^  fi**"  ^  C«.  litt.  by      lM«rtT«r,  it  it|t«  b«  ob«rv«d  tbat  • 
.tW.a.  ■.(!).  4wd  <«iMlW  b  aad*  bj  ttatala  «». 


<•)  Lyadtw.  L  1. 1 10.  e.  I.  twdsl  M  tht  vsHilliy  of  tb«  traatse- 

(/)  MirT«r.a.l,t.27.  '  -  f  -  ttosi  vy«  Co.  Ull.  by  BmL  S19a, 

by  Harf.  143  b.  a.  (4).  a.(S). 

(f)  ImA  Cakawy*.  tkai  n  ii  m  (A;  Min«f.e.9.t.37 }  IiiLt.S71. 


actaally  iiliilil  it  b  aa  ladaa-      171; Ouiiaw  t.  Lacbba.  SSfaa.  ItS. 
taia  i  Ca.  Utt.  I4S  b.    Bat  te  win 
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QII.  We  are  in  the  next  place  to  consider  the  requintei 
of  a  deed.  The  first  of  which  is,  that  there  be  persons 
able  to  contract  and  be  contracted  with,  for  the  purposes 
intended  by  the  deed  ;  and  also  a  thing,  or  subject-matter 
to  be  contracted  for ;  all  which  must  be  expressed  by  suf- 
ficient names  (t).  So  as  in  every  grant  there  must  be  a 
grantor,  a  grantee,  and  a  thing  granted ;  in  every  lease  a 
lessor,  a  lessee,  and  a  thing  demised.]] 

Secondly,  Qhe  deed  must  be  toritten  or  printed,  for  it 
may  be  in  any  character  or  any  language ;  but  it  must  be 
upon  paper  or  parchment.  For  if  it  be  written  on  stone, 
board,  linen,  leather,  or  the  like,  it  is  no  deed  (A).  Wood 
or  stone  may  be  more  durable,  and  linen  less  liable  to 
rasures,  but  writing  on  paper  or  parchment  unites  in  itself, 
more  perfectly  than  any  other  way,  both  those  desirable 
qualities ;  for  there  is  nothing  else  so  durable,  and  at  the 
same  time  so  little  liable  to  alteration  :  nothing  so  secure 
from  alteration,  that  is  at  the  same  time  so  durable.  It 
must  also  have  the  regular  stamps  imposed  on  it  by  the 
several  statutes  for  the  increase  of  the  public  revenue  (/ ) ; 
else  it  cannot  be  given  in  evidence.]] 

Thirdly,  Qthe  matter  written  must  be  legally  and  orderly 
set  forth  ;  that  is,  there  must  be  words  sufiicient  to  specify 
the  agreement  and  bind  the  parties;  which  sufficiency 
must  be  left  to  the  courts  of  law  to  determine  (w).  For  it 
is  not  absolutely  necessary  in  law  to  have  all  the  formal 
parts  that  are  usually  drawn  out  in  deeds,  so  as  there  be 
sufficient  words  to  declare  clearly  and  legally  the  party's 
meaning.  But  as  these  formal  and  orderly  parts  are  cal- 
culated to  convey  that  meaning  in  the  clearest,  distinctest, 
and  most  effectual  manner,  and  have  been  well  considered 
and  settled  by  the  wisdom  of  successive  ages,  it  is  prudent 
not  to  depart  from  them  without  good  reason  or  urgent 
necessity ;]]  and  therefore  such  of  them  as  are  appropriate 

(i)  Co.  Liu.  35  b.  force  ia  tlie  56  Geo.  3,  c.  184. 

(k)  Co.  Litt.229a;  F.  N.B.  122.  («i)  Co.  LiU.  225  a. 

(/)  The  Geoenil  SUmp  Act  now  ia 
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to  deeds  containing  a  conveyance  of  land,  shall  here  be 
mentioned  in  their  usual  (n)  order. 

[^1.  The  prtmnaa  may  be  used  to  set  forth  the  number 
and  Dunes  of  the  parties,  with  their  additions  or  titles,]] 
and  in  the  ease  of  an  indenture,  the  deed  is  always  for- 
Bially  described  as  made  imter  partes,  that  is,  as  made  be- 
tween such  an  one  of  the  one  part,  and  such  another,  of 
the  other  part.  As  to  which,  this  distinction  deserves  no- 
tice, that  one  named  as  party  iu  an  indenture  cannot  co- 
venant with  a  stranger  (or  person  not  named  as  party),  nor 
can  the  latter  take  an  estate  by  the  deed,  except  by  way 
of  remainder ;  but,  on  the  other  hand,  a  stranger  may  co- 
venant with  one  who  is  party,  and  bind  himself  by  exe- 
ni ting  the  deed  (o).  The  premises  Qalso  contain  the  re- 
ciUil,  if  any,  of  such  deeds,  agreements,  or  matters  of  fact, 
as  are  necessary  to  explain  the  reasons  upon  which  the 
present  transaction  is  founded;  and  herein  also  is  set 
down  the  consideration  upon  which  the  deed  is  made. 
And  then  follows  the  certainty  of  the  grantor,  grantee, 
and  thing  granted.]]  With  respect  to  the  last,  that  is, 
the  description  of  the  thing  granted,  a  conveyance  of  any 
lamd  will  suffice,  as  we  have  elsewhere  seen(p),  to  pass  also 
the  structures,  or  buildings  thereon,  as  well  as  all  mines 
brk>w  the  surface;  but  a  conveyance,  by  deed,  of  certain 
land,  or  of  a  certain  house,  even  adding  Uie  words  with 
the  appmrUmameet,  will  not  pass  land  not  specified,  al- 
thoogb  it  may  have  beea  neaeUy  oocopied  together  with 
the  property  which  is  apadfled ;  enless  indeed  it  consist 
of  the  orchard,  garden,  or  curtilage  of  a  house,  in  which 
case  it  would  past  under  a  grant  of  the  house  and  its 
€ipptirtemanee$,  or  even  (as  it  should  seem)  under  a  grant 
of  the  hoose  simply  (7). 

(a)  C*.  Lilt.  6  ».  <«)  Sm  Co.  Uti.  by  lltfg.  6  bh  a. 

(«)  C«^Litt.U0biSdlir«.KUf      (l)i  2  Stuad,  bj  Wmr  401. •.(!). 


I«y.  Caitk.76;  9tmm  ».  Oiiom,  S      !•  !•  ika  wmii   ly^iirw ti4s 

M.  *  M.  ttS;  B«k*k«  ..  ilud«.  Cm,  Lin.  Ill  b{  HiMUUfc  ».  Kis- 

6B.fcCf«kM&.  a«U.6Biif.N.C.I.M. 

(f)  8«prt.  p.li:. 

VOL.  I.  jQ  Q 
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[[2,  3.  Next  comes  the  kabendmm  and  tenendum  ("  to 
have  and  to  hold ").  The  office  of  the  habendum  is  pro- 
perly to  ci'  what  estate  or  interest  is  granted  by 
the  deed  ;  i  ^  this  may  be  performed,  and  sometimes 
is  performed,  in  the  premises.  In  which  case  the  haben- 
dum may  lessen,  enlarge,  explain,  or  qualify,  but  not  totally 
contradict,  or  be  repugnant  to  the  estate  granted  in  the  pre- 
mises. As  if  a  grant  be  ''  to  A.  and  the  heirs  of  his  body  " 
in  the  premises,  habendum  "to  him  and  his  heirs  for  ever," 
or  vice  versa ;  here  A.  has  an  estate-tail,  and  a  fee  simple 
expectant  thereon  (r).  But  had  it  been  in  the  premises  "to 
him  and  his  heirs,"  habendum  "to  him  for  life,"  the  haben- 
dum would  be  utterly  void  («) ;  for  an  estate  of  inheritance 
is  vested  in  him  before  the  habendum  comes,  and  shall  not 
afterwards  be  taken  away  or  divested  by  it.  The  tenen- 
dum "and  to  hold,"  is  now  of  very  little  use,  and  is  only 
kept  in  by  custom.  It  was  sometimes  formerly  used  to 
signify  the  tenure  by  which  the  estate  granted  was  to  be 
holden;  viz.  **  tenendum  per  servitium  militare,  in  burgagiOf 
in  libera  socagio,  ^c."  But  all  these  being  now  reduced 
to  free  and  common  socage,  the  tenure  is  never  specified. 
Before  the  statute  of  Quia  JEmptores,  18  Ed.  I.,  it  was 
also  sometimes  used  to  denote  the  lord  of  whom  the  land 
should  be  holden;  but  that  statute  directing  all  future 
purchasers  to  hold,  not  of  the  immediate  grantor,  but  of 
the  chief  lord  of  the  fee,  this  use  of  the  tenendum  hath 
been  also  antiquated;  though  for  a  long  time  afler,  we 
find  it  mentioned  in  antient  charters,  that  the  tenements 
shall  be  holden  de  capitalibus  dominis  feodi{t)\  but  as  this 
expressed  nothing  more  than  the  statute  had  already  pro- 
vided for,  it  gradually  grew  out  of  use. 

4.  Next  follow  the  terms  of  stipulation,  if  any,  upon 
which  the  grant  is  made ;  the  first  of  which  is  the  redden- 

(r)  Co.  Litt.  21  a;   Thurman  v.  (<)    Baldtrin't  caw,  2   Rep.  23; 

Cooper.  2  Roll.  Rep.  19,  23  ;  Cro.  Eail  of  RuUand't  case,  8  Rep.  56. 

Jac.  476.     Vide  GoodtiUe  v.  Gibfaa,  (()  Madoz,  Formal.  paMini. 
6  B.  &  Cm.  709. 
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\jlmm  or  reaenration,  whereby  the  grantor  doth  create  or 
resenre  10010  new  thing  to  himself  out  of  what  he  had 
before  granted.  Ab  *'  rendering  therefore  yearly  the  sam 
of  I0».,  or  a  pepper  com,  or  two  days'  ploughing,  or  the 
like."  Under  the  pure  feudal  system,  this  render,  re- 
dUus,  return,  or  rent,  consisted  in  chiralry,  principally  of 
military  services;  in  villenage,  of  the  most  slavish  offices; 
and  in  socage,  it  usually  ooDsistB  of  money,  though  it  may 
■till  consist  of  senrioes,  or  of  any  other  certain  profit  (a). 
To  make  a  rtddemdum  good,  if  it  be  of  any  thing  newly 
created  by  the  deed,  the  resenration  must  be  to  the  gran« 
tort,  or  some,  or  one  of  them,  and  not  to  any  stranger  to 
the  deed  (x).  But  if  it  be  of  antient  services  or  the  like, 
annexed  to  the  land,  then  the  reservation  may  be  to  the 
lord  of  the  fee. 

6.  Another  of  the  terms  upon  which  a  grant  may  be 
made,  is  a  condition ;  which  is  a  clause  of  contingency,  on 
the  happening  of  which,  the  estate  granted  may  be  de- 
feated ;  **  as  provided  always,  that  if  the  mortgagor  shall 
''pay  the  mortgagee  600/.  upon  such  a  day,  the  whok 
**  estate  granted  shall  determine/'  and  the  like. 

6.  Next  may  follow  the  clause  of  warranty ;  whereby 
the  grantor  doth,  for  himself  and  his  heirs,  warrant  and 
tecore  to  the  grantee  the  estate  so  granted  (y).  By  the 
feodal  constitution,  if  the  vassal's  title  to  enjoy  the  feod 
was  disputed,  he  might  vouch,  or  call  the  lord  or  donor 
to  warrant  or  ioMire  his  gift ;  which  if  he  failed  to  do, 
and  the  vassal  was  evicted,  the  lord  was  bound  to  give 

(•)  VMi  Nf.  f.  199.  Willi  Um  infiiH  ttM*  of  Um  Uw ;  (or 

(•)  Bwwript  «.  B«l««,  ?Umd.  wairaaiks  ham  loaf  folkn  isio  do- 

Itt;  WyUock'tcw*.  8  Rtp.Tl.  «m.    IndMd.  il  is  bjr  m  msm  elasr 

(f )  As  la  wrrmtUf,  tm  Co.  Uu,  (katisf  ngwd  10  ttesal  aaaeOBMli), 


by  Bail.Si»t.a.(l).t7Sb.B.(S).  «kat  aftel  woaU  aow  bda^  Is  a 

mktm  tl»  whaU  mkjttt  it  cofkmdf  wanaalj.    Sm  III  4  WilL.  4,  a.  tf, 

ihnmwi.     El  vid*  Dm  v.  Jmw»,  1  ».  S6(«b«lkyaf  llMwriiofwarrmifa 

Tyrw.MSi  ICiwap-At  J«r.Ut.t.C.  thmrtm  m4  laal  attioa*  ia  umal). 


It  k  aa».  lM««««r,  •  Mhjart  of  Httk      Sao  olw  tocc  SO  of 

ia  'm  iiaiirtii      S  &  4  WUI.  4,  c.  74,  ».  II 
oo2 


452  BK.  II.  RIGHTS  OF  PBOPBRTT. — PAST  I.  TniKOS  RBAL. 

Qhim  another  feud  of  equal  value  in  recompense  (z).  And 
so,  by  our  antient  law,  if  before  the  statute  of  Quia  Emp- 
tores  a  man  enfeoffed  another  in  fee,  by  the  feudal  verb 
dedif  to  hold  of  himself  and  his  heirs  by  certain  services ; 
the  law  annexed  a  warranty  to  this  grant,  which  bound 
the  feoffor  and  his  heirs,  to  whom  the  services  (which 
were  the  consideration  and  equivalent  for  the  gifl)  were 
originally  stipulated  to  be  rendered  (a).]]  QAnd  upon  a 
similar  principle,  in  case,  afler  a  partition  or  exchange  of 
lands  of  inheritance,  either  party  or  his  heirs  be  evicted 
of  his  share,  the  other  and  his  heirs  are  bound  to  war- 
ranty (b),  because  they  enjoy  the  equivalent.  And  so,  even 
at  this  day,  upon  a  gift  in  tail  or  lease  for  life,  rendering 
rent,  the  donor  or  lessor  and  his  heirs  (to  whom  the  rent 
is  payable)  are  bound  to  warrant  the  title  (c).  But  in  a 
feoffment  of  fee,  by  the  verb  dedi,  since  the  statute  of  Quia 
JSmptores,  the  feoffor  only  is  bound  to  the  implied  war- 
ranty, and  not  his  heirs  {d) ;  because  it  is  a  mere  personal 
contract  on  the  part  of  the  feoffor,  the  tenure  (and  of 
course  the  antient  services)  resulting  back  to  the  superior 
lord  of  the  fee;  and  in  other  forms  of  alienation,  gradu- 
ally introduced  since  that  statute,  no  warranty  whatso- 
ever is  implied ;  they  bearing  no  sort  of  analogy  to  the 
original  feudal  donation;  and  therefore  in  such  cases  it 
became  necessary  to  add  an  express  clause  of  warranty 
to  bind  the  grantor  and  his  heirs ;  which]]  Qcan  only  be 
created  by  the  verb  warrantizo  or  warrant  {e). 

These  express  warranties  were  introduced,  even  prior  to 
the  statute  of  Quia  Emptores,  in  order  to  evade  the  strict- 
ness of  the  feudal  doctrine  of  non-alienation  without  the 
consent  of  the  heir  (/).  For  though  he  at  the  death  of  his 
ancestor  might  have  entered  on  any  tenements  that  were 

(s)  Fend.  1.  2,  t.  8  ind  25.  i«)  Liu.  t.  733;  Co.  Liu.  384  a. 

(a)  Co.  Liu.  384  a.     But  the  word  Vide  Doe  v.  Pretlwidge,  4  M.  &  Set. 

Ctfiircwt  implied  no  wamoty.     Ibid.  178,    182.      So  an  ex preu  warranty 

(6)  Co.  Litu  174,  384  a.  cannot  be  created  without  deed. — Co. 

(e)  Co.  Liu.  384  b.  Lilt.  386  a. 

(d)  Ibid.  (J)  Vide  tupra.  p.  433. 
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[[•liened  without  his  concurrence,  yet  if  a  clause  of  war- 
ranty was  added  to  the  ancestor's  grant,  this  covenant 
descending  upon  the  heir,  insured  the  grantee;  not  so 
much  by  confirming  his  title,  as  by  obliging  such  heir  to 
yield  him  a  recompense  in  lands  of  equal  value :  the  law, 
in  fiivour  of  alienations,  supposing  that  no  ancestor  would 
wantonly  disinherit  his  next  of  blood  (^);  and  therefore 
presuming  that  he  had  received  a  valuable  consideration, 
•  ''  •  'V  r  in  money  which  had  purchased  land,  and 
.ent  descended  to  the  heir,  together  with 
the  ancestor's  warranty.  So  that  when  either  an  ancestor, 
being  the  rightful  tenant  of  the  freehold,  conveyed  the 
land  to  a  stranger  and  his  heirs,  or  released  the  right  in 
fee-simpie  to  one  who  was  already  in  possession,  and 
superadded  a  warranty  to  his  dee<l,  it  was  held  that  such 
warranty  not  only  bound  the  warrantor  himself  to  protect 
and  assure  the  title  of  the  warrantee,  but  it  also  bound 
his  hrir ;  and  this,  whether  that  warranty  was  lineal^  or 
collateral  to  the  title  of  the  land.  Lineal  warranty  was, 
where  the  heir  derived,  or  might  by  possibility  have  de- 
rived, his  title  to  the  land  warranted,  either  from  or  through 
the  ancestor  who  made  the  warranty  ;  as  where  a  father, 
or  an  elder  son  in  the  life  of  the  father,  released  to  the 
disaeisor  of  either  themselves  or  the  grandfather,  with 
warranty,  this  was  lineal  to  the  younger  son  (A).  Col' 
lateral  warranty  was,  where  the  heir's  title  to  the  land 
neither  was,  nor  could  have  been,  derived  from  the  war- 
ranting ancestor;  as  where  a  younger  brother  released  to 
his  father's  disseisor,  with  warranty,  this  was  collateral  to 
the  elder  brother  (i).]] 

Qln  both  lineal  and  collateral  warranty,  the  obligation 
of  the  heir  (in  case  the  warrantee  was  evicted,  to  yield  hiin 
other  lands  in  their  stead)  was  only  on  condition  that  he 
bad  other  sufficient  lands  by  descent  from  the  waiTanting 

U)  C«.  Liiu  373  %.  (0  Ibid.  706. 707. 

(*)  Lte.».7<»,  706.707. 
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[[ancestor  (A).  But  though,  without  assets  (/),  he  was  not 
bound  to  insure  the  title  of  another^  yet  in  case  of  lineal 
Wfirranty,  whether  assets  descended  or  not,  the  heir  was 
perpetually  barred  from  claiming  the  land  himself;  for  if 
he  could  succeed  in  such  claim,  he  would  then  gain  assets 
by  descent  (if  he  had  them  not  before),  and  must  fulfil 
the  warranty  of  his  ancestor  :  and  the  same  nile  (m)  was, 
with  less  justice,  adopted  also  in  respect  of  collateral  war- 
ranties, which  likewise  (though  no  assets  descended)  barred 
the  heir  of  the  warrantor  from  claiming  the  land  by  any 
collateral  title,  upon  the  presumption  of  law  that  he  might 
hereafter  have  assets  by  descent  either  from  or  through 
the  same  ancestor.  The  inconvenience  of  this  latter  branch 
of  the  rule  was  felt  very  early,  when  tenants  by  the  cur- 
tesy took  upon  them  to  aliene  their  lands  with  warranty ; 
which  collateral  warranty  of  the  father  desr*  upon 

the  son  (who  was  the  heir  of  both  his  parents,  him 

from  claiming  his  maternal  inheritance  :  to  remedy  which 
the  statute  of  Gloucester,  6  Edw.  1.  c.  3,  declared  that 
such  warranty  should  be  no  bar  to  the  son,  unless  assets 
descended  from  the  father.  It  was  afterwards  attempted 
in  60  Edw.  III.  to  make  the  same  provision  universal,  by 
enacting  that  no  collateral  warranty  should  be  a  bar,  un- 
less where  assets  descended  from  the  same  ancestor  (n) ; 
but  it  then  proceeded  not  to  effect.  However,  by  the 
statute  11  Hen.  VII.  c.  20,  notwithstanding  any  ahena- 
tion  with  warranty  by  tenant  in  dower,  the  heir  of  the 
husband  is  not  barred,  though  he  be  also  heir  to  the  wife. 
And  by  statute  4  &  6  Anne,  c.  16,  all  warranties  by  any 
tenant  for  life  shall  be  void  against  those  in  remainder  or 
reversion ;  and  all  collateral  warranties  by  any  ancestor 
who  has  no  estate  of  inheritance  in  possession,  shall  be 
void  against  his  heir.]]  But  this  act  did  not  affect  the 
collateral  warranty  of  tenant  in  tail  in  possession ;  and  it 
had  been  previously  held,  that  the  collateral  warranty  of 

(fc)  Co.  Lilt,  102  a.  (m)  LiU.  t.  711.712. 

(/)  At  to  aiMU,  vide  sap.  p.  397.  (n)  Co.  Litt.  373. 
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tenant  in  tail  (though  without  aaaeta)  barred  the  remainder- 
man or  rerersioner  on  whom  it  descended  Qnot  being 
within  the  atatote  Dt  DoniSf  as  that  act  was  principally 
intended  to  present  the  tenant  in  tail  from  disinheriting 
his  own  issue (o).]]  It  hadbeenaetlledytoo, tli->  '  '  >a\ 
warranty  of  tenant  in  tail  with  assets,  was  a  sm  ijur 

to  the  issue,  Qbeing  indeed  nothing  more  in  effect  than 
exchanging  the  lands  entailed  for  others  of  equal  value,]] 
thoo^  on  the  other  hand,  his  lineal  warranty  without 
assets,  was  held,  by  analogy  to  the  statute  of  Gloucester, 
to  be  no  bar  ( p).  And  such  continued  to  be  the  state  of 
the  law,  till  both  one  bar  and  the  other  were  abolished  by 
the  late  statute  3  &  4  Will.  IV.  c.  74,  s.  14. 

7.  A  deed  of  conveyance  contains  in  the  next  place 
^covenants  {conventi<me$),  which  are  clauses  of  agreement 
contained  in  a  deed,  whereby  either  party  may  stipulate  for 
the  truth  of  certain  facts,  or  may  bind  himself  to  perform, 
or  give  something  to  the  other.  Thus  the  grantor  may 
covenant  that  he  hath  a  right  to  convey ;  or  for  the  grantee's 
quiet  enjoyment,  or  the  like  (q) ;  the  grantee  may  covenant 
to  pay  his  rent,  or  keep  the  premises  in  repair,  &c.]]  A 
«Ofenant  gives  to  the  covenantee  and  his  representatives, 
in  case  of  its  breach,  a  right  of  action  for  damages,  against 
the  eorenantor  and  his  rof-  *  > lives  ;  and  in  a  convey- 
ance, a  covenant  directl\  4  to  the  land  conveyed, 
will  also,  in  general,  rum  with  the  land:  that  is,  not  only 
the  original  parties,  or  their  representatives,  but  each  soo- 
oesaire  owner  of  the  land  will  be  entitled  to  its  benefit, 
or  be  liable  (as  the  case  may  be)  to  its  obligation  (r).    It 

(•)  C«.  Liti.374bi  9IMI.S16.  (r)  A»  %o  c»nwUMrmmmi»twi$k 

(p)  Utu».712;  aiMCSM.  lA«UMl,Co.Litt.»4k,38at{8lMp. 

(f )  lo  a  IwM  for  jTMfs,  mdwiaf  Toaek  161  ;  8pMMr*»  earn,  S  R«p. 

mt.  tiM  wwd  "  ftaai "  or  "  dsaiM  "  16*!  MajroraTCMfhlMt.PtUkoa, 

tmflim  •  I  Cor  q«bi  M^oy  10  Em.  ISO ;  Vyma  •.  Anlnr.  1 


,  MMpt  M  Itf  M  k  Bsy  ks  Ma>  Bwa.AiCrM.410i  EMiMb)r».8iiBf. 

ImIW  by  aMM  tspraaa  eotWMt  aoa,  6  Bbf.  044  s  Laaibtrt  r.  Norria, 

ll«fttl».PfUM.4Taaot.a90;  Bsbar  S  M««c  W.  839;  8«ipaM  ».  Clay. 

*.Harria.9Ad.«i  F.I.  6ni  Co-Lta.  lea.  4  »§«.  N.  C.  780:    nM  fi«al 

b]rB«U«r.384a.a.(l).  Pvapwly  B«pw«.  p^  4A-M. 
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is  ooueqnently  usual,  so  far  aa  coyenanta  of  title  are 
concerned,  for  a  person  who  sells  land  which  he  himself 
bought,  to  covenant  only  against  his  own  acts,  or  if  be 
did  not  acquire  it  in  that  method,  then  to  extend  the 
covenant  as  far  back  as  to  the  acts  of  the  last  buyer,  but 
no  farther  (x) ;  which  is  a  sufficient  security  to  the  vendee, 
where  all  former  vendors  have  entered  into  a  similar  cove- 
nant; because  all  these  engagements  run  with  the  land, 
and  consequently  operate  for  his  protection.  A  covenant 
for  title  so  framed  is  more  reasonable  and  convenient  than 
a  warranty;  which  is  an  indemnity  against  all  mankind; 
and  for  this  and  other  reasons,  the  former  has  long  super- 
seded the  latter,  in  practice. 

Q8.  Lastly,  comes  the  conclusion,  which  mentions  the 
execution  and  date  of  the  deed,  or  the  time  of  its  being 
given  or  executed,  either  expressly,  or  by  reference  to 
some  day  and  year  before-mentioned.  Not  but  a  deed  is 
good,  although  it  mention  no  date  :  or  hath  a  false  date ; 
or  even  if  it  hath  an  impossible  date,  as  the  30th  of  Feb- 
ruary ;  provided  the  real  day  of  its  being  dated  or  given, 
that  is,  delivered,  can  be  proved  (OO 

The  formal  and  orderly  part  of  a  deed  being  now  dis- 
cussed, we  may  proceed  to  the  consideration  o(  a  fourth 
requisite  ;  Qhe  reading  of  it.  This  is  necessary,  wherever 
any  of  the  parties  desire  it;  and  if  it  be  not  done  on  his 
request,  the  deed  is  void  as  to  him.  If  he  can,  he  should 
read  it  himself:  if  he  be  blind  or  illiterate,  another  must 
read  it  to  him.  If  it  bfc  read  falsely,  it  will  be  void  ;  at 
least  for  so  much  as  is  misrecited  :  unless  it  be  agreed  by 
collusion  that  the  deed  shall  be  read  false,  on  purpose  to 
make  it  void ;  for  in  such  case  it  shall  bind  the  fraudulent 
party  («).;] 

(0  Diowniog  V.  Wright,  2  Dot.  Ac  (u)  Manser's  cue.  2  Rep.  3  ;  Tbo- 

Pul.  22 ;  Sogd.  Law.  Vend.  vol.  ii.  roagbgood's  case,  2  Rep.  9  ;  Tigot's 

p.  460,  10th  ed.  cue,   1 1   Rep.  27.     Reading   is  not 

(0  Co.  Liu.  46  b;  Dyer,  28.     As  necessary  uolest  the  patty  requires  it. 

to  date,  vide  Styles  v.  Wardle,  4  Barn.  Rex  r.  Longmao,  1  Nev.  &  M.  576. 
&Cres.90e. 
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Fifthly,  [it  is  requisite  that  the  party,  whose  deed  it  is, 
should  sral,  and  now  in  most  cases  should  sign  it  also. 
The  use  of  seals,  as  a  murk  of  authenticity  to  letters  and 
other  instruments  in  writing,  is  extremely  antient.  We 
read  of  it  among  the  Jews  and  Persians  in  the  earliest  and 
most  sacred  records  of  history  (x).  And  in  the  book  of 
Jeremiah  there  is  a  rery  remarkable  instance,  not  only  of  an 
attestation  by  seal,  but  also  of  the  other  usual  formalities 
•tteoding  a  Jewish  purchase  (y).  In  the  civil  law  also  (z), 
■ealt  were  the  evidence  of  truth ;  and  were  required,  on 
the  part  of  the  witnesses  at  least,  at  the  attestation  of 
evei^  testament.  But  in  the  times  of  our  Saxon  ancestors, 
they  were  not  much  in  use  in  England  (a).  For  though  Sir 
Edward  Coke  (b)  relies  on  an  instance  of  King  Edwin's 
making  use  of  a  seal  about  an  hundred  years  before  the 
conquest,  yet  it  does  not  follow  that  this  was  the  usage 
among  the  whole  nation :  and  perhaps  the  charter  he 
1  ly  be  of  doubtful  authority,   from  this  Tery 

•  ' ,  of  being  sealed;   since  we  are  assured  by 

all  our  antient  historians,  that  scaling  was  not  then  in 
common  use.  The  method  of  the  Saxons  was  for  such  as 
could  write  to  subscribe  their  names,  and,  whether  they 
could  write  or  not,  to  affix  the  sign  of  the  cross :  which 
custom  our  illiterate  vulgar  do,  for  the  most  part,  to  this 
day  keep  up ;  by  signing  a  cross  for  their  mark,  when 
unable  to  write  their  names.  And  indeed  this  inability 
to  write,  and  therefore  making  a  cross  in  its  stead,  is  ho- 
nestly avowed  by  Caedwalla,  a  Saxon  king,  at  the  end  of 
one  of  his  charters  (e).     In  like  manner,  and  for  the  same 

(t)  1  Kia|«,  e.  SI  ;  Dsaitl.  c  0 ;  "  Jmc*  of  Um  parciMM,  bedi  UMt 

EdWr,  c.  8.  •*  wkldi  ww  msW  Moofdi^c  I*  lbs 

(p)  "  Aad  I  bMflM  ite  Ml  of  **  h»  and  tmmtm.  tad  tlMt  whiek 

mi  wwffcad  liia  dM  *•  «m  opM."— C.  33. 


mamtj,  tvM  wurtw  ilufcth  ti  (i)  Imi.  %,  10.  9  tad  3. 

ail««r.    And  I  Mbaciitod  ilM  cvi*  (•)  8w  Ptifrav*.  Kaf .  Coai.  eeiv. 

'  daara.  aad  walad  M  aad  look  wit*  (ft)  Ca.  Uit  7  a. 

la  dw  kalaasM.    8a  I  look  tks  avi* 
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[unsurmuuntable  reason,  the  Normans,  a  brave  but  illite- 
rate nation,  at  their  first  settlement  in  France,  used  the 
prnctice  of  sealing  only,  without  writing  their  names : 
which  custom  continued,  when  learning  made  its  way 
among  them,  though  the  reason  for  doing  it  had  ceased  ; 
and  hence  the  charter  of  Edward  the  Confessor  to  West- 
minster Abbey,  himself  being  brought  up  in  Normandy, 
was  witnessed  only  by  his  seal,  and  is  generally  thought 
to  be  the  oldest  sealed  charter  of  any  authenticity  in 
England  (</).  At  the  conquest,  the  Norman  lords  brought 
over  into  this  kingdom  their  own  fashions;  and  intro- 
duced waxen  seals  only,  instead  of  the  English  method 
of  writing  their  names,  and  signing  with  the  sign  of  the 
cross  («).  And  in  the  reign  of  Edward  I.,  every  freeman, 
and  even  such  of  the  more  substantial  villeins  as  were  fit 
to  be  put  upon  juries,  had  their  distinct  particular  seals  (/). 
The  impression  of  these  seals  were  sometimes  a  knight 
on  horseback,  sometimes  other  devices ;  but  coats  of  arms 
were  not  introduced  into  seals,  nor  indeed  into  any  other 
use,  till  about  the  reign  of  Richard  I.,  who  brought  them 
from  the  crusade  in  the  Holy  Land,  where  they  were  first 
invented  and  painted  on  the  shields  of  the  knights,  to 
distinguish  the  variety  of  persons  of  every  Christian  nation 
who  resorted  thither,  and  who  could  not,  when  clad  in 
complete  steel,  be  otherwise  known  or  ascertained. 

This  neglect  of  signing,  and  resting  only  upon  the  au- 
thenticity of  seals,  remained  very  long  among  us ;  for  it 
was  held  in  all  our  books  that  sealing  alone  was  s   "         t 
to  authenticate  a  deed  :  and  so  the  common  form  <> 
ing  deeds, — "  sealed  and  delivered,"  continues  to  this  day.] 

"  prtui   et   iub$eripti." — 8eld.    Jan.  («)     •*  Normatini  ehin^aphmrum 

Aog.  1.  1,$42.     And  lhi<  (according  >  tionem,  cum  crucibus  aurtit, 

to  Procopius)  the  Emperor  J lutin  in  r  lignaeulit  mcru,  in  Anglia 

the  east,  and  Theodoric  King  of  the  "  Jirmari  ulitmm,  iH  ctcram  iwqtrMiam 

Goths  in  Italy,  bad  before  authorised  "  mmtmmt,  mudumqut  ieribtndi  AngU- 

by  their  example,  oa  account  of  their  "  eum  rejiciunt." — logulph. 

inability  to  write.  (/)  Sut.  Exon.  14  Edw.  1. 
(d)  Lamb.  Arcbeioo,  51. 
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The  statute  of  frauds,  howerer,  [[29  Car.  II.  c.  3,  reyivea 
the  Saxon  custom,  and  expressly  directs  the  signing,  in 
all  grants  of  land»,  and  many  other  species  of  deeds :  in 
which  therefore,  signing  seems  to  be  now  as  necessary  as 
^  ^;h  it  hath  been  sometimes  held  that  the  one 

11-, :..-  other  (^). 

A  sixth  requisite  to  a  good  deed  is,  that  it  be  delivered  (/<) 
by  the  party  himself  or  his  certain  attorney,  which  there- 
fore is  also  expressed  in  the  attestation ;  "  sealed  and  de- 
Hvered"  A  deed  takes  effect  only  from  this  tradition  or 
delivery ;  for  if  the  date  be  false  or  impossible,  the  delivery 
flucertains  the  time  of  it.  And  if  another  |)€r8on  seals  the 
deed,  yet  if  the  party  delivers  it  himself,  he  thereby  adopts 
the  sealing  (i).]]  [[A  delivery  may  be  either  absolute,  that 
is,  to  the  party  or  grantee  himself;  or  to  a  third  person, 
to  hold  till  some  conditions  be  performed  on  the  part  of  the 
grantee :  in  which  last  case  it  is  not  delivered  as  a  deed, 
but  as  an  etcrote ;  that  is,  as  a  scrowl  or  writing,  which  is 
not  to  take  effect  as  a  deed,  till  the  conditions  be  per- 
formed ;  and  then  it  is  a  deed  to  all  intents  and  pur- 
poMe(A). 

The  last  requisite  to  the  validity  of  a  deed  is  the  attesta- 
tion, or  execution  of  it  in  the  presence  of  witnesses:  though 
thiti  is  necessary,  rather  for  preserving  the  evidence,  than 
fur  constituting  the  essence  of  the  deed.  Our  modern 
deeds  are  in  reality  nothing  more  than  an  improvement  or 
amplification  of  the  brevia  i  mentioned  by  the  feudal 

writers(/);  which  were  wn  morandums,  introduced 

to  perpetuate  the  tenor  of  the  conveyance  and  investiture.]] 
rv  rnd  they  regietMred  in  the  deed,  the  persons  who 

1  as  witnetteiy  which  was  formerly  done  without 

(f )  LamayM  *.  Sttslay,  t  t>tv.  1  ^  m  an  «Kfow,  *id«  JokoMa  ».  Bakir, 

Winwfbni  t.  WarMroni.  Slra.7»4.  4  Daro.  3i  Aid.  440 ;  Mamj  *.  Loid 

(k)  AttoaMliogaoddalWtry,  vi<i«  Stair,  3  Uara.  k.  CncM;  Siaipaoa 

Do*  V.  Kaiglii.  ft  Bare.  &  Cm.  871  ;  «.  SOm.  0  M.  &  M.  106;  Haopw  *. 

Talbot  ».  Hodaoa,  7  Tanat  3ft I.  RaaMboMOM.  6 TaaaC  19. 

(0  Pwk.  f  ISO.  (0  rand.  1. 1,  t.  4. 

(k)  Ca.lin.9ea.    Aalodalifary 
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Qtheir  signing  their  names  (that  not  being  always  in  their 
power,  but  they  only  heard  the  deed  read ;  and  then  the 
clerk  or  scribe  added  their  names,  in  a  sort  of  mem 
dum,  thus:  ** hij§  testibus  Johanne  Moore,  Jacobo  .S;.i...., 
"  et  alii*  ad  hanc  rem  canvocatis  (m)."  This,  like  all  other 
solemn  transactions,  was  originally  done  only  coram  pari- 
bus (n),  and  frequently  when  assembled  in  the  court  baron, 
hundred,  or  county  court;  which  was  then  expressed  in  the 
attestation,  teste  comitatu,  hundredo,  inc.  (o).  Afterwards 
the  attestation  of  other  witnesses  was  allowed ;  the  trial 
in  case  of  a  dispute,  being  still  reserved  to  thp  pares ; 
with  whom  the  witnesses  (if  more  than  one)  were  associ- 
ated and  joined  in  the  verdict  (;>) ;  till  that  also  was  abro- 
gated by  the  statute  of  York,  12  Edw.  II.  st.  l,c.  2.  And 
in  this  manner,  with  some  such  clause  of  Ivjs  testibtis,  are 
all  old  deeds  and  charters,  particularly  Magna  Carta,  wit- 
nessed. And  in  the  time  of  Sir  Edward  Coke,  creations 
of  nobility  were  still  witnessed  in  the  same  manner  (</). 
But  in  the  sovereign's  common  charters,  writs  or  letters 
patent,  the  style  is  now  altered :  for  at  present  the  let- 
ters patent  are  attested  thus:  "  teste  meipso,  witness  ourself 
at  Westminster,  &c."  a  form  which  was  introduced  by 
Richard  I.  (r),  but  not  commonly  used  till  about  the 
beginning  of  the  fifteenth  century;  nor  the  clause  of 
hijs  testibus  entirely  discontinued  till  the  reign  of  Henry 
VIII.  («):  which  was  also  the  era  of  discontinuing  it  in 
the  deeds  of  subjects,  learning  being  then  revived,  and 
the  faculty  of  writing  more  general ;  and  therefore  ever 
since  that  time  the  witnesses  have  usually  subscribed  their 
attestations,  either  at  the  bottom,  or  on  the  back  of  the 
deed  (0- 

(«•)  Co.  Liu.  6  a.  (f)  2  Inst  77. 

(n)  Feud.  1.2,  t.  32.  (r)  Madox.  Formul.  No.  515. 

(o)   Spelm.  Gloss.  228;  Madox,  (<)  Ibid.  Dissert,  fol.  32. 

Forinul.  No.  21.  322,  660.  (t)  3  lost  78. 

(p)  Co.  LitU  6  b. 
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QUI.  We  are  next  to  consider,  how  a  deed  may  be 
avoided^  or  rendered  of  no  efl'ect.  And  from  what  has 
been  before  laid  down,  it  will  follow,  that  if  a  deed  wants 
any  of  the  essential  requisites  before  mentioned,  either, 
1 ,  Proper  parties,  and  a  proper  subject-matter :  2,  Writing 
on  paper  or  parchment,  duly  stamped :  3,  Sufficient  and 
legal  words,  properly  disposed :  4,  Reading,  if  desired, 
before  the  execution:  5,  Sealing,  and  by  the  statute,  in 
most  cases,  signing  also:  or,  6,  Delivery;  it  is  a  void 
deed  ab  initio.  It  may  also  be  avoided  by  matter  ex  pott 
facto ;  as,  1 ,  By  rasure,  interlining,  or  other  alteration  in 
any  material  part;  unless  a  memorandum  be  made  thereof 
at  the  time  of  the  execution  and  attestation  (m).  2,  By 
breaking  off  or  defacing  the  seal  (x).  3,  By  delivering  it 
up  to  be  cancelled,  that  is,  to  have  lines  drawn  over  it  in 
the  form  of  lattice  work  or  cancelli;  though  the  phrase 
is  now  used  figuratively  for  any  manner  of  obliteration  or 
defacing  it.  4,  By  the  disagreement  of  such,  whose  con- 
currence is  necessary,  in  order  for  the  deed  to  stand :  as 
the  hasband,  where  a  married  woman  is  concerned ;  an 
infant  or  person  under  duress,  when  those  disabilities  are 
removed ;  and  the  like.]] 

Deeds  are  also  in  some  cases  avoided  by  objections  re- 
lating to  the  contideratum  on  which  they  are  founded,  or 
to  their  want  of  consideration. 

The  consideration  of  a  deed  [[may  be  either  a  good  or  a 
valmabU  one.  A  good  consideration  is  such  as  that  of 
blood  or  of  natural  love  and  affection,  when  a  man  grants 
an  estate  to  a  near  relation,  being  founded  on  motives  of 
generosity,  prudence,  and  natural  duty :  a  valuable  con- 
sideration is  such  as  money,  marriage,  or  the  like,  which 
the  law  ettaeoM  an  eqoivmlent  given  for  the  grant  (y).^ 
Deeds  made  without  any  consideration  whatever,  or  even 

(OPffM'»«Ma.llR«p-t7iH«s-  Rmtt,  6  Bkf.  aas. 

fiM  ».  BfMibj,  e  laM,  31)  i  MaltM  (t)  MftUkcwMi't  cm*,  ft  Rep.  tS. 

9.  Booik.  6  M.  It  M.  t3Si  HsU  ».  (y)  Twjm'*  cm.  S  lUfw  83{  S 

CluadlM.  4  Bisf.  119 }  Hmktm  ».  lUI.  Abr.  779;  PiIib.  SN. 
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those  made  for  g^ood,  though  not  for  valaable,  consider- 
ation, are  said  to  be  voluntary ;  and  by  force  of  the  sta- 
tute 27  Eliz.  c.  4  («),  voluntary  deeds  are  void  as  against 
bond  Jide  purchasers  (a),  and  also  void  by  13  Eliz.  c.  6, 
MM  against  creditors,  where  the  grantor  is  indebted  at  the 
time  (6).  So  all  deeds  are  liable  to  be  impeached  if 
founded  on  immoral  or  illegal  consideration,  or  if  ob- 
tained by  fraud.  But  in  general,  their  legal  efficacy  will 
not  be  prevented  by  the  mere  want  of  consideration.  For 
in  this  respect  they  are  distinguished  from  simple  contracts, 
that  is,  contracts  not  under  seal ;  to  the  validity  of  which 
some  consideration  is  essential :  but  a  writing  sealed  and 
delivered  is  supposed  by  the  law,  to  be  made  with  due  de- 
liberation, and  to  express  fully  and  absolutely,  the  inten- 
tion of  the  party  by  whom  it  is  executed  :  he  is  therefore 
bound  by  its  execution,  whether  he  received  a  consider- 
ation for  the  grant  or  engagement  which  it  comprises,  or 
not  (c).  We  may  add  here,  that  whenever  it  appears  that 
a  deed  was  obtained  by  fraud,  force,  or  other  foul  practice, 
or  it  is  proved  to  be  an  absolute  forgery,  it  is  not  only  in- 
capable of  being  enforced  but  may  be  formally  set  aside 
by  the  judgment  or  decree  of  a  court  of  judicature.  This 
was  antiently  the  province  of  the  Court  of  Star  Chamber, 
and  it  now  belongs  to  the  Court  of  Chancery  ((f). 

IV.  As  to  the  general  rules  which  our  law  has  esta- 

(t)  Made  perpetaal  bj  39  Eliz.  c.  "  lor  himMlf."— 2  BI.  Com.  296.  Bat 

18,  t.  31.  this  properly  applies  only  to  eonrey- 

(a)    Johnson  v.  Legard,  6  M.  &  ancet;   and  even  as  to  these,  is  too 

StI.  60 ;    Doe  *.  Manning.  9  East,  largely  laid  down ;  for  it  is  clear,  that 

59 ;  Doe  v.  Rolfe.  8  Ad.  Ac  El.  650.  a  conveyance,  if  intended  to  be  gra- 

(6)  Bac.  Abr.  Fraud  (C).  tuitous,  or  by  way  of  mere  gift,  will 

(c)  Bac.  Read.  Uses,  79 ;  Bunn  v.  operate  accordingly,  and  be  effectual 

Guy,  4  East,  200  ;  Irons  v.  Small-  for  the  benefit  of  the  grantee,  except 

piece,  2  Barn.  &  Aid.  554  ;  Pratt  v.  as  far  as  it  may  interfere  with  the 

Barker,  4  Russ.  507.     According  to  rights  of  creditors  or  bmi  ^d»  pur- 

Blackstone,  a  deed  made  without  con-  chasers.     Vide  Irons  v.  Smallpiece  ; 

■dtntion  is  "  as  it  were  of  no  effect,  Tiatt  r.  Barker,  ubi  sup. 

"  for  it  is  construed  to  enure  or  to  be  {i)  2  Bl.  Com.  309. 
"  effectual  only  to  the  use  of  the  gian- 
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blwhed  reUtiTe  to  the  oooftnictioo  of  deeds,  they  are 
principally  as  follows : 

1.  A  deed  is  to  be  expounded  according  to  the  inten- 
tion, where  the  intention  is  clear,  rather  than  according  to 
the  precise  words  used(e).  For  verba  intentioni  dehent 
MMTvtrie  and  qtd  hrrtt  in  liiera  httret  in  cortice.  [[There- 
fore by  a  grant  of  a  remainder,  a  reversion  may  well  pass, 
and  i  coavrrso  (/).]]  And  upon  a  similar  principle,  it  is  a 
maxim  that  ]^*  mala  ffmmmatiea  non  vitiat  chartam;*' 
neither  fiUse  English  nor  bad  Latin  will  destroy  a  deed  (^), 
which  perhaps  a  classical  critic  may  think  to  be  no  un- 
necessary caution.^ 

2.  To  explain  an  ambiguity  in  the  language  of  a  deed, 
no  evidence  dehon  the  deed  itself  is  admissible  (A).  For  in 
such  cases  the  doubt  arises  merely  from  the  failure  of  the 
parties  to  express  their  own  meaning  in  proper  terms; 
and  if  the  law  allowed  the  difficulty  to  be  removed  by  ex- 
traneous evidence,  it  would  render  precision  of  less  im- 
portance, and  introduce  inconvenient  laxity  into  the  struc- 
ture of  deeds  in  general  (i).  But  here  it  is  necessary  to 
distingotsh  between  jnUent  and  UUent  ambiguities  (A).  The 
first  are,  where  the  doubt  arises  opon  the  face  of  the  in- 
strument itself;  and  to  these  the  rule  applies  :  the  second 
are  where  the  doubt  is  introduced  by  the  existence  of  a 
fact  not  apparent  on  the  face  of  the  deed ;  and  to  these 
the  rule  has  no  application :  the  reason  for  which  seems 
to  be,  that  where  the  ambiguity  itself  is  produced  by  cir- 
cumstances extraneous  to  the  deed,  its  explanation  uaist 
of  necessity  be  sought  for  through  the  same  medium. 

3.  The  constnietion  of  a  deed  should  be  made  upon  tlie 


(«)  Chsfaaa  t.  DbHm.  Plowd.  *'  kelfew.  tad  mk^  is  ai 

M0;   H«hOT«.8MM,  1  BMf'MO.  Bm.  M«i.  Jl«. «. 

(f)  H«k  t1.     Et  vids  t  SMsd.  (fc)  At  le  pamc  %wi  Imtm  Msb^ 

bjf  WM.Mk,  •.(!).  gvity.  «id«  4  Cra.  Die.  4t6i  6  Cr«. 

(f)  0»boni'*caM,IOiUf.lSt}t  Dif .  166 ;  Bic  Mas. ««.  S3  $  8m- 

8lM«r.3S4.  4mM  ».  Ptpw,  ftBtefN.C.4M) 

(k)  Bm.  Mm.  S<f .  tS.  DM*.Kw<U.3li«.a(W.  lt»;  Dm 


(i)   Or  (M  MffMHd   bj  ImA     «k  UiMMh*.  4  AU*.  Ii  W.  363. 
Bmm)  ii  ipmM  "  asks  sU 
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entire  instrument,  and  so  as  to  give  efiect,  as  far  as  pos- 
sible, to  every  word  that  it  contains  (/). 

4.  The  <  fl(in  should  he  favourable,  and  such  that 
"  res  mag  is  jnam  pereat{m)."  In  connection  aj)|)a- 
rently  with  which  rule,  it  is  also  laid  down,  that  Qif  the 
words  will  bear  two  senses,  one  agreeable  to  and  annflp  i 
against  law,  that  sense  shall  be  preferred  which  is  iH'  -t 
agreeable  thereto  (n).  As  if  tenant  in  tail  lets  a  lease  to 
have  and  to  hold  during  life  generally,  it  shall  be  con- 
strued to  be  a  lease  for  his  own  life  only ;  for  that  stands 
with  the  law ;  and  not  for  the  life  of  the  lessee,  which  is 
beyond  his  power  to  grant.]] 

5.  When  any  thing  is  granted,  the  means  necessary  for 
its  enjoyment  are  also  granted  by  implication ;  for  it  is  a 
maxim  that  cuicunqne  aliguid  conceditur,  conceditur  et  id 
sine  quo  res  ipsa  non  esse  potuit{p).  Thus,  if  a  man  con- 
veys a  piece  of  ground  in  the  midst  of  his  estate,  a  right 
of  way  to  come  to  it,  over  the  land  not  conveyed,  will  pass 
to  the  grantee. 

6.  Qlf  there  be  two  clauses  so  totally  repugnant  to  each 
other  that  they  cannot  stand  together,  the  first  shall  be 
received,  and  the  latter  rejected  (/>).]] 

7.  Ambiguous  words  shall  be  taken  most  strongly 
against  the  grantor,  and  in  favour  of  the  grantee  (9). 
Verba  fortius  accipiuntur  contra  proferentem.  [[For  the 
principle  of  self-preservation  will  make  men  sufficiently 
careful  not  to  prejudice  their  own  interest,  by  the  too  ex- 

(i)  2  BU.  Com.  379.  of  Cardigu  v.  Arnaiuge.  1  Barn.  & 

(m)  Plowd.  156  ;  Shep.  Touch.  82,  Cret.  211  ;  Harris  v.  Kydiog,  5  Mee. 

83  i  2  HI.  Com.  380 ;  James  v.  PlaoU  &  W.  60  ;  Hiochliffe  v.  Kinooul,  S 

in  error.  4  Ad.  &  El.  766 ;  Roe  •.  Biog.  N.  C.  24. 
Tranmaer,  Willes.  682;  Doe  r.  Da-  (p)  Shep.  Touch.  88;  Hard.  94; 

vies.  2  Mee.  &  W.  511  ;  2  Saund.  by  Doe  r.  Pedley.  1  Mee.  &  W.  677  ;  2 

WcBS.96,n.  (I).  Taunl.  113. 

(n)  Co.  Lilt.  42  a.  (9)  Co.  Lift  36  a  ;  Bac.  Max.  Reg. 

(«)  Co.  Litt.  56  a  ;  Shep.  Tooch.  3  ;  2  Bl.  Com.  380 ;  Doe  v.  Edwards, 

89;    y ford's  rase,  11  Rep.  52  ;    1  1  Mee   &  W.  556;  Bullen  p.  Dtn- 

Saund.  by  Wms.  323  a,  n.  (6)  ;  Lord  niog,  5  Bam.  &  Cres.  842. 
Daitey  v.  Askwith.  Hob.  234;  Earl 
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Qtcn«ivc  weaning  of  their  words,  and  hereby  all  manner 
of  deceit  in  any  grant  is  avoided,  for  men  would  always 
affect  ambiguous  and  intricate  expressions,  provided  they 
were  afterwards  at  liberty  to  put  their  own  construction 
upon  them.]]  Bat  Qin  general,  this  rule,  being  a  rule  of 
tome  strictness  and  rigour,  is  the  last  to  be  resorted  to, 
and  is  never  to  be  relied  upon  but  where  all  other  rules  of 
exposition  fail  (r).]] 

Having  thus  considered  the  general  nature  of  deeds,  we 
may  remark  finally  as  to  their  use  and  application,  that  it 
is  not  only  through  these  instruments,  that  conveyances 
are  for  the  most  part  transacted,  but  that  a  deed  is  in 
BOOM  cases  absolutely  essential  to  the  transaction,  as  will 
be  more  fully  noticed  when  the  oocasions  shall  arise. 

(r)  Bac.  Mu.  R«{.  3. 


yroL.  I.  .u  II 
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CHAPTER  XVH. 

OP   ORDINARY   CONVEYANCES — AND   FIRS  i 
THOSE   AT   THE   COMMON    LAW. 


The  branch  of  law  which  relates  to  conveyances,  or  the 
instruments  of  voluntary  alienation,  is  properly  of  a  prac- 
tical character,  and  seems  in  the  nature  of  things  capable 
of  being  regulated  with  great  simplicity.  It  involves, 
however,  in  the  English  jurisprudence,  considerations  of  a 
very  complex  and  subtle  kind,  and  has  been  elaborated 
into  a  highly  artificial  system,  known  under  the  denomi- 
nation of  conveyancing, — a  system  which  maintains  its 
own  separate  body  of  practitioners  and  professors,  and 
constitutes  a  science  in  itself. 

In  the  earlier  times,  and  indeed  down  to  so  late  a  period 
as  the  reign  of  Henry  VIII.,  the  chief  distinction  between 
the  different  modes  of  conveyance,  as  regards  lands  of 
free  tenure,  to  which  alone  our  attention  is  at  present 
directed,  was  this,  that  they  were  either  by  matter  in  pais, 
or  by  matter  of  record ;  the  first,  which  were  the  ordinary 
class,  comprehending  such  as  were  transacted  between 
two  or  more  persons  in  pais,  in  the  country,  that  is,  ac- 
cording to  the  old  common  law,  upon  the  very  spot  to  be 
transferred  (a);  the  second,  such  as  were  effected  by  an 
assurance  in  the  superior  courts  of  justice.  But  in  and 
subsequent  to  the  reign  just  mentioned,  various  acts  of 
parliament  have  been  passed,  the  effect  of  which  has  been 
to  introduce  a  new  class  of  conveyances,  distinguished  from 

(«)  3  Bl.  Com.  294. 
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the  more  antient  ones,  as  deriving  their  force  and  authoritj 
from  these  statutes,  and  not  from  immemorial  cnstom,  or 
*'  non  law  of  the  realm;  and  it  will  be  found  con« 

in  discussing  the  general  subject  of  conveyances, 
to  keep  the  latter  distinction  as  well  as  the  former,  pro- 
minently in  view. 

We  shall  therefore  divide  the  conveyances  of  land  of 
freehold  tenure  (as  with  copyhold  we  have  at  present  no 
•  .   first,    into   conveyances    of  the  ordinary  kind 

r  _,  1  cfl'ect  the  same  with  those  antiently  described  as 
in  pais);  secondly,  into  conveyances  by  matter  of  record; 
which,  as  compared  with  the  other,  are  of  a  rarer  or  more 
special  description.  The  first  of  these  we  shall  again  sub- 
divide into  two  classes,  first,  conveyances  at  common  law  ; 
secondly,  conveyances  by  statute  law.  The  conveyances 
at  common  law  will  constitute  the  subject  of  the  present 
chapter,  and  they  may  be  thus  enumerated  : — 1.  Feoff- 
iii*  nt.  II.  Grant.  III.  Lease.  IV.  Exchange.  V.  Par- 
tition. VI.  Release.  VII.  Confirmation.  VIII.  Surrender. 
IX.  Assignment.     X.  Dcfeazance. 

I.  A  Feoffment  (&).  In  the  course  of  our  past  disqui- 
sitions, we  have  already  had  frequent  occasion  to  refer  to 
this  method  of  conveyance,  because  it  was  for  ages  the 
only  method  (in  ordinary  use)  by  which  our  ancestors 
were  wont  to  convey  the  freehold  of  land  in  possession ; 
and  the  doctrines  relating  to  it  are  by  consequence  very 
closely  connected  with  the  fundamental  principles  of  the 
law  of  real  property,  and  essential  to  their  illustration. 
And  for  the  same  reason,  we  shall  proceed  now  to  give  a 
•omewhat  fuller  accoont  of  its  nature  and  properties  than 
ite  actual  importenoe  in  practice  would  teem  to  jostiiy. 
For  h  is  necessary  here  to  apprise  the  reader,  that  tU* 
conveyance  has  now  fallen,  in  great  measure,  into  disuse. 


(»)  At  I*  ktmmmi,  vidt  Cs.  liu.  48  «. 
R  u  2 
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having  been  almost  entirely  supplanted  by  some  of  that 
class  tvhich  are  founded  on  the  statute  law  of  the  realm. 

A  feoffment,  then,  [[is  derived  from  the  verb  to  enfeoff, 
feoffare  or  infeudare,  to  give  one  a  feud,]]  and  is  a  method 
of  alienation  applicable  to  the  purpose  above  described, 
viz.  that  of  conveying  an  esttfle  of  freehold  in  possession 
in  a  corporeal  hereditament,  and  to  that  purpose  only  (c). 

[This  is  plainly  derived  from,  or  is  indeed  itself  the  very 
mode  of  the  antient  feudal  donation ;  for  though  it  may 
be  performed  by  the  word  "  enfeoff"  or  "  grant,"  yet  the 
aptest  word  of  feoffment  is  "  do"  or  "  dedt"  (rf).  And  it  is 
still  directed  and  governed  by  the  same  feudal  rules ;  in- 
somuch that  the  principal  rule  relating  to  the  extent  and 
eflbct  of  the  feudal  grant,  "  tenor  est  qui  legem  datfeudo," 
is  in  other  words  become  the  maxim  of  our  law  with  rela- 
tion to  feoffments,  "  modus  legem  dat  donationV  («).  And 
therefore  as  in  pure  feudal  donations,  the  lord,  from  whom 
the  feud  moved,  must  expressly  limit  and  declare  the  con- 
tinuance or  quantity  of  estate  which  he  meant  to  confer, 
"  ne  quis  plus  donasse  prtrsumatur,  quam  in  donatione  ex- 
presserit  {/);  so,  if  one  grants  by  feoffment  lands  or  tene- 
ments to  another,  and  limits  or  expresses  no  estate,  the 
grantee  (due  ceremonies  of  law  being  performed)  hath 
barely  an  estate  for  life  {g).  For  as  the  personal  abilities 
of  the  feoffee  were  originally  presumed  to  be  the  imme- 
diate or  principal  inducements  to  the  feoffment,  the  feof- 
fee's estate  ought  to  be  confined  to  his  person,  and  sub- 
sist only  for  his  life ;  unless  the  feoffor,  by  express  pro- 
vision in  the  creation  and  constitution  of  the  estate,  hath 

(r)  A  revereion  or  remainder,  how-  where   hi>  ccotent  ii  ool  gi«en,  (he 

ever.aod  ihe  parlicularesuicoa  which  cooveyanre  muit  be  by  gnot,  sod  the 

it  U  eip«ctaal,  may  be  created  by  the  livery  is  void. — LiU.  s.  667  ;  Co.  LiU. 

tame  feofTment ;  vide  supia,  p.  298.  48  b. 

And  so  a  freehold  reversion  already  (d)  Co.  LiU.  9  a. 

created,  if  ezpectaot  on  a  particular  (c)  Wright's  Ten.  21. 

estate  for  years,  may  be  traosferred  by  (/)  Page  223. 

feoffment,  vith  the  eonunt  of  the  par-  (g)  Co.  Lilt  42  a. 
iicular  «iian(.— Co.  Liu.  48  b.     Bui 
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QgiTen  it  a  longer  continuance.]]  It  has  therefore  been 
the  practice  in  all  feofiment«,  from  time  immemorial,  to 
limit,  by  express  words,  the  nature  of  the  estate  intended 
to  be  conreyed. 

[[But  by  the  mere  words  of  the  donation  the  feofiment 
is  by  no  means  perfected ;  there  remains  a  very  material 
ceremony  to  be  performed,  called  livery  of  seirittf  without 
which  the  feoflee  has  but  a  mere  estate  at  will  (h).  This 
livery  of  seisin  is  no  other  than  the  pure  feudal  investiture 
or  delivery  of  corporal  possession  of  the  land  or  tenement, 
which  was  held  absolutely  necessary  to  complete  the  do- 
nation (i).  "Nam  feudum  tine  imvettUura  nvlio  modo 
eoMMtititi  potuit(k)f'  and  an  estate  was  then  only  perfect 
when,  as  the  author  of  Fleta  expresses  it  in  our  law,  **Jit 
juris  et  teisitut  conjunctio"  (l). 

Investitures,  in  their  original  rise,  were  probably  in- 
tended to  demonstrate  in  conquered  countries  the  actual 
poiiesiion  of  the  lord :  and  that  he  did  not  grant  a  bare 
Htigioos  right,  which  the  soldier  was  ill  qualified  to  pro- 
secute, but  a  peaceable  and  firm  possession.  And  at  a 
time  when  writing  was  seldom  practised,  a  mere  oral  gill, 
at  a  distance  from  the  spot  that  was  given,  was  not  likely 
to  he  either  long  or  accurately  retained  in  the  memory  of 
l)y<'-standeri,  who  were  very  little  interested  in  the  grant. 
Aitcrwards  they  were  retained  as  a  public  and  notorious 
act,  that  the  country  might  take  notice  of  and  testify  the 
transfer  of  the  estate ;  and  that  such  as  claimed  title  by 
other  means,  might  know  against  whom  to  bring  their 
actions. 

In  all  well-governed  nations,  some  notoriety  of  this 
kind  has  been  ever  held  requisite,  in  order  to  acquire  and 
ascertain  the  property  of  lands.  In  the  Roman  law,  p/e- 
mrm  dominium  was  not  said  to  subsist,  unless  where  a  man 
bad  both  the  right  and  the  corporal  po$$e$$um;  which 
posieiiioo  coald  not  be  acquired  without  both  an  actual 
intention  to  poiiesi,  and  an  actual  seisin  or  entry  into  the 

<A)  LiM.  «.  70.  (k)  Wrif  M'«  Tm.  S7. 
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[[premises,  or  part  of  them,  in  the  name  of  the  whole  (m). 
And  even  in  ecclesiastical  promotions,  where  the  freehold 
passes  to  the  person  promoted,  corporal  possession  is  re- 
quired at  this  day,  to  vest  the  property  completely  in  the 
new  proprietor;  who,  according  to  the  distinction  of  the 
canonists  (n),  acquires  the  jiu  ad  rem,  or  inchoate  and 
imperfect  right,  by  nomination  and  institution ;  but  not 
the  JHs  in  re,  or  complete  and  full  right,  unless  by  cor> 
poral  possession.  Therefore  in  dignities,  possession  is  given 
by  instalment;  in  rectories  and  vicarages,  by  induction, 
without  which  no  temporal  rights  accrue  to  the  minister, 
though  every  ecclesiastical  power  is  vested  in  him  by  in- 
stitution. So  also  even  in  descents  of  lands  by  our  law, 
which  are  cast  on  the  heir  by  act  of  the  law  itself,  the 
heir,]]  as  we  have  seen,  [[has  not  plenum  dominium^  or  full 
and  complete  ownership,  till  he  has  made  an  actual  cor- 
poral entry  into  the  lands  (o).[] 

[[Yet  the  corporal  tradition  of  lands  being  sometimes 
inconvenient,  a  symbolical  delivery  of  possession  was  in 
many  cases  antiently  allowed ;  by  transferring  something 
near  at  hand,  in  the  presence  of  credible  witnesses,  which 
by  agreement  should  serve  to  represent  the  very  thing 
designed  to  be  conveyed  ;  and  an  occupancy  of  this  sign 
or  symbol  was  permitted  as  equivalent  to  occupancy  of 
the  land  itself.  Among  the  Jews,  we  find  the  evidence  of 
a  purchase  thus  defined  in  the  book  of  Ruth  ( p) ;  "  now 
"  this  was  the  manner  in  former  time,  in  Israel,  concerning 
"  redeeming  and  concerning  changing,  for  to  confirm  all 
"  things  :  a  man  plucked  off  his  shoe,  and  gave  it  to  his 
"  neighbour ;  and  this  was  a  testimony  in  Israel."    Among 

(m)  "  Niam  apiteimur  fouttdoium  — Cod.  2,  3,  20. 

eorportei  animo  ;  nequt  per  M  eorport,  (n)  Decrelal.  1.  3,  t.  4,  c.  40. 

neque  per  $e  anime.     Norn  auUm  itm  («)  An  heir  before  entry  could  not, 

mceipienJum  e*t,  ut  qui  fundum  pot-  nbeo  Blackttone  wrote,  be  made  the 

$iiere  velit,  omnes  gltbat  cireumam-  root  or detceot ;   vide  supra,  p.  365: 

hulet ;  ted  tuffieit   quamlibet  partttn  and  he  is  still  iDcompeteot  to  maintaia 

tjmt  fundi  inlroiw."— Ff.  41,  2,3. —  «d  action  of  trespass  ;    »ide  supra,  p. 

And  again  :  "  trvditionibtudmrninia  re>  394. 

rum,  non  nud'u  pact'ti.  tratitferuntur."  (  p)   Ch.  4,  V.  7. 
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Qtbe  anlieni  Gotbt  aod  Swedes,  contracts  for  the  sale  of 
lands  were  made  in  the  presence  of  witDesses  who  ex- 
tended the  cloak  of  the  buyer,  while  the  seller  cast  a  clod 
of  the  laod  ioto  it,  in  order  to  gire  possession ;  and  a 
staff  or  wand  was  also  delivered  from  the  vendor  to  the 
▼endee,  which  passed  through  the  hands  of  the  wit- 
nesses (9).  With  oar  Saxon  ancestors,  the  delivery  of  a 
turf  was  a  necessary  solemnity  to  establish  the  convey- 
ance of  lands(r).  And  to  this  day,  the  conveyance  of  our 
copyhold  estates  is  usually  made  from  the  seller  to  the 
lord  or  his  steward,  by  delivery  of  a  rod  or  verge,  and 
then  from  the  lord  to  the  purchaser,  by  re-delivery  of  the 
same,  in  the  presence  of  a  jury  of  tenants. 

Conveyances  in  writing  wefe  the  last  and  most  refined 
improvement.^  For  the  donation  when  depending  on  the 
testimony  and  remembrance  of  witnesses  Qwas  liable  to 
be  forgotten  or  misrepresented,  and  became  frequently  in- 
capable of  proof.  Besides,  the  new  occasions  and  neces- 
sities, introduced  by  the  advancement  of  commerce,  re- 
quired means  to  be  devised  of  charging  and  incumbering 
estates]]  without  an  absolute  sale  thereof,  Qand  of  making 
them  liable  to  a  multitude  of  conditions  and  minute  de- 
signations.]] [[Written  deeds(«)  were  therefore  introduced, 
in  order  to  specify  and  perpetuate  the  peculiar  purposes 
of  the  party  who  conveyed :]]  and  now  by  the  Statute  of 
Frauds  (29  Car.  II.  c.  3,  s.  1),  no  esUte  created  by  livery 
of  seisin  only,  and  not  in  writing  signed  by  the  party  or 
his  agent,  shall  be  of  any  force  except  to  oonatitiita  an 
estate  at  will.  Since  this  sUtute,  therefore,  a  feoffineot 
is  not  efiectoal  unless  accompanied  either  by  deed  or 
writing  so  signed.  But  the  transaction  is  still  considered 
as  deriving  its  legal  force  from  the  livery,  and  not  from 
the  written  instrument  (/)• 


(f)M«akMk.4tJmSMoa.LS.      adUyawTftifcui;  M4iMtklU 

(r)  Ukkm,  DkMit.  BphnlM.  U.       (aMlao(«(l),byHaf|.)a6a. 
(I)  AdwdWfufanitoaiwolhd         (1)  Co. Uu.  Itt  b.  48  •. 
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QUvery  of  seisin  is  either  in  deed  or  in  law.  Livery 
in  deed  is  thus  performed.  The  feoffor,  lessor,  or  his  at- 
torney, together  with  the  feoffee,  lessee,  or  his  attorney 
(for  this  may  as  effectually  be  done  by  deputy  or  attorney 
as  by  the  principals  themselves  in  person)  come  to  the 
land,  or  to  the  house  ;  and  there,  in  the  presence  of  wit- 
nesses, declare  the  contents  of  the  feoffment  or  lease  on 
which  livery  is  to  be  made.  And  then  the  feoffor,  if  it  be 
of  land,  doth  deliver  to  the  feoffee,  all  other  persons  being 
out  of  the  ground,  a  clod  or  turf,  or  a  twig  or  bough  there 
growing,  with  words  to  this  effect :  "  I  deliver  these  to 
**  you,  in  the  name  of  seisin  of  all  the  lands  and  tene- 
"  ments  contained  in  this  deed."  But  if  it  be  of  a  house, 
the  feoffor  must  take  the  ring  or  latch  of  the  door,  the 
house  being  quite  empty,  and  deliver  it  to  the  feoffee,  in 
the  same  form,  and  then  the  feoffee  must  enter  alone, 
and  shut  to  the  door,  and  then  open  it,  and  let  in  the 
others  (ti).  And  in  all  these  cases  it  is  prudent  and  usual 
to  indorse  the  livery  of  seisin  on  the  back  of  the  deed, 
specifying  the  manner,  place,  and  time  of  making  it,  to- 
gether with  the  names  of  the  witnesses  (r).]]  And  thus 
much  for  livery  in  deed. 

QLivery  in  law  is  where  the  same  is  not  made  on  the 
land,  but  in  sight  of  it  only ;  the  feoffor  saying  to  the 
feoffee,  "  I  give  you  yonder  land,  enter  and  take  posses- 
"  sion."  Here,  if  the  feoffee  enters  during  the  life  of  the 
feoffor,  it  is  a  good  livery,  but  not  otherwise.]]  By  the 
antient  law,  indeed,  if  he  dared  not  enter  through  fear  of 
his  life  or  bodily  harm,  his  continued  claim  (y)  made  yearly, 
in  due  form,  would  suffice  without  an  entry.  But  this  is 
now  altered  by  a  late  statute  (z),  which  provides  that  no 

(tt)  Co.  Lilt.  48  a;    We»l.  Symb.  livery  of  aeisio,  tee  Roe  p.  Hashleigh, 

251.  Farther  iaformatioD  will  be  found  3  Barn.  &  Aid.  156  ;  Doe  v.  Taylor, 

in  Blackatooe  as  to  the  cates  in  which  2  Nev.  &  M.  508. 

inoie  than  one  livery  will  be  required,  (y)  Lilt.  s.  421  ;  Co.  Litt.  48  b  ;  2 

in  cooMquence  of  the  lands  lying  in  Inst.  483. 

different  counties,  or  the  like.  (t)  3  &  4  Will.  4,  c  27,  s.  11. 

(x)  At  to  the  manner  of  making 
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right  of  entry  or  action  shall  in  future  be  presenred  by 
eomtimual  claim.  [[Livery  in  law  cannot  be  given  or  re- 
ceived by  attorney,  but  only  by  the  parties  themselves  (a).]] 

By  feoflfment,  not  only  a  fee  simple  may  be  conveyed, 
but  an  estate  tail  or  an  estate  for  life ;  for  these,  as  we 
have  seen,  are  all  estates  of  freehold.  But  the  term  "  feoff- 
anent"  is  considered  as  importing  more  properly,  a  con- 
veyance of  the  fee  ;  while  the  conveyance  of  an  estate  tail 
is  more  technically  called  a  gift ;  that  of  an  estate  for  life, 
a  demise  or  lease  {b). 

The  last  point  that  we  shall  notice  with  respect  to  this 
conveyauce  is,  that  it  is  distinguished  from  others  by  the 
following  property,  that,  when  made  (without  fraud)  by  a 
person  in  actual  possession,  it  will  always  have  the  effect 
of  passing  to  the  feoflfee  a  freehold,  either  by  right  or  by 
wrong.  For  it  is  a  delivery  of  the  actual  seisin,  that  is,  of 
the  actual  possession,  as  for  an  estate  of  freehold,  in  fee, 
in  tail,  or  for  life  ;  so  that  if  the  feoffor  is  himself  lawfully 
seised  to  the  full  extent  of  the  estate  that  he  conveys,  a 
freehold  as  of  right  will  pass ;  and  even  if  he  is  not  law- 
fully seised,  or  not  lawfully  seised  to  that  extent,  a  free- 
hold will  still  pass,  though  a  freehold  by  wrong  (c).  When 
by  such  means,  a  wrongful  or  tortious  freehold  is  created, 

(•)  Co.  liu.  53  b.  hf  etUr  mmm,  %mi  thMgh  mw  io- 

(*)  Ltit.«.60;Co.  Litt.9«;t  Bl.  vel««d  (m  appwra  by  tU  abot*  •■• 

C««.  SI(L      BbdmoM  mmmmfm  Iborilit*)  ia  MiMdagiMorebaewilj, 

**  gtA"  M  a  wyawta  aa«wyaaea  ;  bat  yat  Jwanai  aitaotioa  froai  ita  taa* 

aa  ba  biavalf  nwMiba,  "  it  difaia  ia  inmiej  to  illnatraia  iba  priacipWa  af 

■alUaf  fraai  a  hJImmtX,  bat  ia  Iba  Iba  law  of  rati  proparty.    It  U  to  ba 


of  Iba  aatola  paaMag  by  it.**  obaatvad.    ibai    iadapaadaatly   of   a 

(«)  Liu.  •.  AM,  011;  Co.  Ult.      fMitaaat,  a  laftioaa  aaiala  any  ba 


987  a ;  fmmm'%  caat.  3  lUp.  77  .      mmtai  by  a»jr  act  tbai  piaJJaoM  a 
Taylor  v.  Hanla.  1  Bwr.  60;  Co.  Liiu      Aaaitia.  t  aibar  inaagfbl  aaalw  af 


byBad.  S30b.  a.(l)i  3Saad.Ua.  (hafiaabaM.    Co.Utl.3a.    Tba  a*. 

18.  Mi  Daa ».  Mall.  3  Dow.  &  Ry.  laia  aC  ibaaa  wfoaffal  acta  wiU  ba 

88  s  Daa  a.  Lyaaa.  8  Ram.  &  Craa.  tiplalaail  to  tbat  patt  af  tba  worii 

I ;  Daa  a.  Taylar,  6  Bara.  &  Adal.  wbkb  liaala  af  dtU  tojatiak 


A7ft.  Tba  dUetriaa  to  iba  laat,  ilMigb      aaliea  «aa  Ukva  af  di«wi«ia,  Mpra,  p. 
aiaitoitbad  to  ptaeitoal  hapartaaaa  by      889. 


tba  praaaat  rarity  af  huitoaau. 


474   BK.  II.  RIGHTS  OP  PROPBBTT. — PART  I.  THINGS  REAL. 

the  effect  is,  that  the  person  lawfully  entitled  to  the  free- 
hold in  possession  is  dUseised ;  and  if  there  are  any  per- 
sons in  reversion  or  remainder,  such  reversion  or  remainder 
is  displaced  or  divested,  so  that  each  of  these  parties  ceases 
to  retain  (strictly  speaking)  an  estate ;  though  each  never- 
theless possesses  a  right  of  entry  ;  that  is,  is  entitled  in  his 
proper  turn,  to  enter,  and  eject  the  wrong-doer,  nft<l  ♦I>'i« 
to  revest  his  own  estate  (<f). 

TI.  A  Grant  is  effected  by  mere  deed  without  livery, 
containing  words  expressive  of  the  intention  to  convey. 
The  appropriate  words  are  "  dedi  et  concessit'  "  have  given 
and  granted."  This  is  the  regular  metho<l  by  the  common 
law,  of  transferring  estates  in  expectancy  (e)  (that  is,  re- 
versions and  remainders)  in  corporeal  hereditaments,  as 
feoffment  is,  of  transferring  a  freehold  estate  in  possession. 
And  the  same  mode,  viz.  grant,  is  appropriate  also  to  the 
transfer  (for  whatever  estate)  of  hereditaments  incorpo- 
real (f)  (such  as  advowsons,  commons,  rents,  &c.),  of 
which  we  are  to  treat  hereafter.  For  it  obviously  results 
from  the  nature  both  of  things  incorporeal,  and  of  corporeal 
things  in  expectancy,  that  no  livery  can  be  made  of  them ; 
not  of  the  first,  because  they  are  not  capable  of  possession  ; 
nor  of  the  last,  because  the  possession  is  in  the  particular 
tenant,  and  not  in  the  grantor.  For  which  reason  they 
are  both  said  to  lie  in  grant ;  while  corporeal  heredita- 
ments in  possession  are  said  to  lie  in  livery  (g).     And  as 

(d)  Co.  Liu.  251  a,  b ;  327  b ;  1  nuance  is  no  longer  to  be  attended 

Saund.  by  Wms.  319,  n.  ( 1^;  Focat  with  (his  effect      A  ditcootinuance, 

V.  Salisbury,  Hard.  401,  402.    In  tlie  betide*,  involves  Cat  we  have  teen)  no 

particular  cate,  however,  of  a  wrong*  forfeiture  of  the  particular  estate  ;  but 

ful  feoffment  by  tenant  in  tail  in  pot*  it  is  oiherwite  with  a  wrongful  feoff* 

•ettion.  the  effect  it  dtffeient ;  for  it  ment  by  tenant  for  life  or  yeart.    Vide 

it  a  diteantiHuanet ;  which   formerly  tupra,  p.  431. 

deprived  the  revertioner  or  remainder*  (<)  Co.  Liu.  172  a,  332  a,  b. 

man  (as  well  as  the  iuue  in  tail),  (/)  Ibid.     As  to  incorporeal  here* 

even  of  bit  right  of  tHtry,  and  left  htm  ditamentt,  vide  tupra,  p.  159. 

nothing  but  a  right  of  aelion ;    Co-  (g)  2  Rep.  31  b ;  Doe  p.  Cole,  7 

LilU  327  b.    Bat  by  a  late  ttatute,  3  Darn.  &  Cret.  243. 
h  4  Will.  4,  c.  27,  t.  39,  a  disconti- 


CH.  XTIt. — OF  CONVBYANCKS  AT  COMMON  LAW.       476 

the  latter  pass  by  force  of  the  Urery  of  seisin,  so  the  former 
pass  by  force  of  the  deed.  By  the  antieat  law,  indeed,  an 
additional  ceremony  was  required  where  a  reversion  or 
remainder  was  the  subject  of  the  transfer  ;  viz.  the  attorn- 
ment of  the  tenant  of  the  particular  estate  to  the  grantee  (A). 
But  by  the  statute  4  4c  6  Anne,  c.  1(),  this  requisite  is  now 
di«penaed  with,  and  the  conveyance  of  such  estates  is 
therefore  placed  on  precisely  the  same  footing  with  that  of 
incorporeal  hereditaments. 

III.  A  Lease  (t)  (or  demise)  is  a  conveyance  by  which  a 
man  grants  lands  or  tenements  {k)  (usually  with  the  re- 
servation of  a  rent)  to  another,  for  life,  for  years,  or  at 
will,  such  estate  being  short  of  the  lessor's  own  interest 
therein  (/);  fur  if  it  be  to  the  full  extent  of  that  interest, 
it  is  then  properly  an  assignment,  and  no  lease  (m).  A 
lease  of  land  for  life,  being  a  freehold  interest,  cannot 
be  constituted  by  the  common  law,  without  livery  of 
•ebio,  and  therefore  the  lease  must  in  such  case  be  by 
way  of  feoffment  (a);  but  if  the  estate  be  for  years  or  at 
will,  no  livery  is  required  (o) ;  nor  was  a  deed  or  even  any 
writing  formerly  essential  to  the  efficacy  of  a  demise  of 

(A)  Lilt  t.  6«.  660;     Dm  «.  to  by  ittd.     Vide  Co.  Utt  47  a; 
rfMh.  4  Baia.  &  AM.  808.    A*  to  B«e.  Abr.  Uuw.  (N.) 
mmwmtm,  vtds  Mpra,  p.  484,  486;  (0  At  to  iIm  mum*  of  Iomh  go- 
Liu.  •.  661 ;  Co.  Lilt.  800  o;  Ciilb.  ncimllj.  vido  Bm^  Abr.  Lmm»,  &c. 
Too.  00, 01.  "  wbtft  tbo  lobicct  is  irMtcd  ia  s 

(I)  A*  to  Immo,  vUo  Co.  Lilt  **  poropicooM  aod  otMictly  ntaoOT: 

48  b.  "  bciaf  nppoMd  to  b«  tzti»rl«d  froM 

(k)  Utt.t.68.  A  koMMjbaoitlMr  *•  a  MBaMripl  of  Mr  Gcofftoy  OiU 

oTIoad  ia  Um  poMMieo  of  Uw Immt.  •*  b«t."— f  BU.  Coak8t8.(a.) 

•r  ofload  of  wbtcb  bo  bto  ibo  torn.  («)  9  Bla.  Co«.  817. 

doa  or  maaiadtr;  for  of  ibo  bttor  (a)  Litt.  •  50.    It  aiatl  bt  rwol- 

bo  ony  atoko  a  hoM  br  joara  hi  /■•  hmi  tbai  w«  at*  bora  traaUaf  of 

Mfw.toMkooibeiiapotooaaioa.wbca  easNaea  law  coavoyaaeoa.  Bya< 


Ibo  lotawioBor  nawhJar  owcatw  by  voyaaeo  to  aaw,  m  wo  tball  tao  bora* 

Ibo  deMfaOaailoa  of  tbc  partirabr  oo*  oAar,  aa  oatoto  fw  llii  nay  ba  aaw 

iato:aadboalaeaMy  |raoitboi«Mr>  coaaiilalad  ajiboai  Hvwy. 

aiaaiiaalffBratoroidwrt  of  bteowa  (•)  Utl.a.aO. 
ialaroal  tbttota.    Bat  iscb  f  raat  watt 
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land  (p).  The  law,  however,  on  this  subject  has  been 
since  altered  ;  for  by  the  Statute  of  Frauds,  29  Car.  II.  c 
3,  ss.  1,  2,  all  leases  whatever,  with  the  exception  of  those 
not  exceeding  three  years,  with  a  rent  of  not  less  than 
two-thirds  of  the  improved  value,  must  now  be  put  into 
writing  and  signed  by  the  lessor  or  his  agent  lawfully 
authorised.  It  results  also  from  the  former  observations 
with  respect  to  estates  for  years  (y),  that  a  lease  of  land 
for  years  will  not  vest  in  the  lessee  a  complete  estate  for 
all  purposes,  until  he  has  made  entry  on  the  land  demised  ; 
and  that  in  the  mean  time  he  takes  nothing  beyond  an 
interesse  termini. 

When  the  lease  is  for  years  only,  the  estate  may  be 
granted  to  take  effect  in  possession  either  immediately,  or 
at  some  future  time  (r),  and  in  the  latter  case  the  lessee 
has  of  course  no  right  to  enter  until  that  future  period 
has  arrived.  But  it  is  important  carefully  to  distinguish 
these  leases  in  future  from  mere  agreements  to  let;  for  an 
intended  lessor  may,  without  using  such  words  as  actually 
to  divest  himself  of  any  interest  present  or  future,  simply 
engage  to  grant  a  lease  at  a  future  period  ;  and  as  no  in- 
terest in  the  mean  time  passes,  this  will  be  a  mere  agree- 
ment, and  no  lease  («). 

[[The  usual  words  of  operation  in  a  lease  are  "  demise, 
grant,  and  to  farm  let  (/)»"  demisi,  concessi  et  ad  firmam 
tradidi.'2  For  \^farm  or  feorme  is  an  old  Saxon  word, 
signifying  provisions  (zi),  and  it  came  to  be  used  instead  of 

(p)  But  a  lease  of  an  iocorporeal  difficult  ooe.     Vide  Poole  v.  Bentley, 

hereditameot  raoDOt  be  made  at  com-  12  East,   168;    Doe  v.   Groves,  15 

moQ  hw  without  deed.   Co.  LitU  49 ;  Last,  244  ;  Doe  v.  Ries.  8  Uiog.  178  ; 

Bird  t .  Iligginson,  6  Ad.  &c  El.  824  ;  Warman  v.  Faiihful,  6  B.  &  Adol. 

Rex  V.  Marquis  of  Salisbury,  8  Ad.  &  1042;  Hayward  v.  Haswell,  6  Ad.  & 

£1.716.  £.266;  Chapman  r.  Ulurk.  4  Uiog. 

(f)  Supra,  p.  268.  N.  C.  187;  Doe  v.  Benjamin,  9  Ad. 

(r)  \1de  supra,  p.  297.  &  Ell.  644  ;  Chapman  v.  Towner,  6 

(f)    Whether  a  given   instrument  Mee.  &  W.  100. 

amounts  to  a  lease,  or  only  to  an  agree-  (<)  Co.  LiU.  45  b. 

roeni  to  let,  is  a  question  of  construe-  (u)  Spelm.  Glou.  229. 
tioD  upon  the  words  used,  and  often  a 
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Qrent  or  render,  because  antienlly  the  greater  part  of  renU 
were  reserved  tn  provitioDS,  in  com,  in  poultry,  and  the 
hke,  till  the  use  of  money  became  more  frequent ;  so  that 
a  hrmertfrnmariMSf  was  one  who  held  his  lands  upon  pay- 
ment of  a  rent  or /ronn*,— though  at  present,  by  a  gra- 
dual departure  from  the  original  sense,  the  word  farm  is 
brought  to  signify  the  very  estate  or  lands  so  held  upon 
farm  or  rent  j  Neither  the  words  "  to  farm  let,"  however, 
oor  any  of  the  others  above  specified  (though  usual),  are 
indispensable  to  the  efi'ect  of  a  demise ;  any  exprewions 
sufficiently  indicating  the  intention  of  one  of  the  parties  to 
divest  himself  of  the  poaeession,  for  a  determinate  period, 
in  favour  of  the  other,  being  clearly  sufficient  to  constitute 
a  lease  (x).  And  even  the  words  **  agree  to  let "  may  be 
■o  used  as  to  amount  in  construction  of  law  to  an  actual 
demise,  and  are  not  necessarily  to  be  expounded  as  a 
mere  agreement  for  a  lease  (jf). 

IV.  QAd  Exchange  is  a  mutual  grant  of  equal  mterests, 
the  one  in  consideration  of  the  other.  The  word  "  ex- 
change "  is  so  individually  requisite  and  appropriated  by 
law,  to  this  case,  that  it  cannot  be  supplied  by  any  other 
word  or  expressed  by  any  circumlocution  (z).  The  estatea 
exchanged  must  be  equal  in  quantity  (a);  notof  ra/at«,  for 
that  is  immaterial ;  but  of  intereti ;  as  fee  simple  for  fee 
simple,  a  lease  for  twenty  years  for  a  lease  for  twenty]]  or 
thirty  Qyears,  and  the  like.  And  the  exchange  may  be 
of  things  that  lie  either  in  grant  or  in  livery  (&).]]  And 
though  an  exchange  of  things  lying  in  grant  must  be  by 
deed,  and,  by  tlie  Statute  of  Frauds  (c)  just  mentioned,  an 
exchange  will  not  now  be  effectual,  whether  the  thing  lie 
in  grant  or  livery,  without  writing,  yet  Qno  livery,  even  ia 
exchanges  of  freehold,  is  necessary  to  perfect  the  convey- 

(«)  Bm.  Akr.  Uum,  ke..  Dm  (■)  C^  Lkt.M.61  {  £i— Crihf 

».  AaiibMMr.  A  T.  R.  163 ;  Btfr;  *.  ».  Bisboff  WlBifciHir,  t  Wllk46t. 

NafMl.  ft  T.  R.  16ft.  •.  {•)  Un.  •.  64.6ft. 

<9)  PmIs*.  BMllqr.lSBMl.l6i.  (*)  C«.  Litl-ftOa. 

\  ids  MP*,  p.  476.  (r)38Ur.t.c.8.».l.S. 
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Qance  (d) :  for  each  party  stands  in  the  place  of  the  other, 
and  occupies  his  right,  and  each  of  them  hath  already 
bad  corporal  possession  of  his  own  land.     But  ent  > 

be  made  on  both  sides  ;  for  if  either  party  die  befoi  ^ , 

the  exchange  is  void  for  want  of  sufficient  notoriety  (e). 
And  so  also,  if  two  parsons,  by  consent  of  patron  and 
ordinary,  exchange  their  prefemicnts,  and  the  one  is  pre- 
sented, instituted,  and  inducted,  and  the  other  is  presented 
and  instituted,  but  dies  before  induction,  the  former  shall 
not  keep  his  new  benefice,  because  the  exchange  was 
not  completed,  and  therefore  he  shall  return  back  to  his 
own  (f).  For  if  after  an  exchange  of  lands  or  other  here- 
ditaments, either  party  be  evicted  by  those  which  were 
taken  by  him  in  exchange,  through  defect  of  the  other's 
title,  he  shall  return  back  to  the  possession  of  his  own, 
by  virtue  of  the  implied  warranty  contained  in  all  ex- 
changes (^).]]  Before  we  conclude  this  head,  it  may  be 
important,  however,  to  point  the  reader's  attention  to  the 
distinction  between  the  conveyance  properly  called  an  ex- 
change (that  is,  one  made  in  the  method  above  pointed 
out),  and  a  transaction  where  the  parties  executed  mutiuil 
conveyances  under  some  other  form  or  forms  of  assurance, 
and  without  the  word  "  exchange ;"  for  to  such  a  case, 
the  doctrines  above  laid  down,  as  to  exchanges,  have  no 
application  (h). 

V.  [[A  Partition  (t)  is  where  two  or  more  joint-tenants, 
coparceners,  or  tenants  in  common,  agree  to  divide  the 
lands  so  held  among  them  in  severalty,  each  taking  a 
distinct  part.]]  Here,  as  they  all  hold  pro  indiviso  or 
promiscuously  (A),  \ji  is  necessary  that  they  all  mutually 
convey  and  assure  to  each  other  the  several  estates,  which 

(d)  Lin.  5. 62.  of  Winchester,  3  WiU.  491. 

(«)  Co.  Liu.  61  b.  (•)  A»  to  partiiioD,  vide  Co.  Liu. 

(/)  Perk.  ».  288.  165  b. 

(g)  Vide  $upri,  p.  452.  (k)  Vide  supra,  p.  311,  312. 

(*)  Vide  Eton  College  v.  Bisbop 
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Qhey  are  to  take  and  enjoy  separately.  By  the  common 
law,  coparceoere,  being  compellable  to  make  partitioo, 
might  hare  made  it  by  parol  only  ;  but  joint-tenanta  and 
tenants  in  common]]  could  not  have  done  it  without  deed. 
And  the  sUtutes  of  31  Hen.  VIII.  c.  1,  and  32  Hen.  VI il. 
c.  32,  though  they  subjected  them  to  a  writ  of  partition  (/), 
yet  made  no  alteration  as  to  the  manner  of  conyeyance 
where  the  J)  tix>k  place  without  writ  (m).  However, 

it  would  se<  1   ;  l)y  the  Statute  of  Frauds  before  men- 

tioned, an  instrument  in  writing,  signed  by  the  party  or  his 
agent,  is  now  necessary  in  every  case  of  partition,  as  well 
between  coparceners  as  others  (a). 

The  common  law  conveyances,  which  have  been  hitherto 
considered,  are  all  (it  may  be  remarked)  of  a  primary  or 
original  character.  Those  which  remain  are  of  a  ]jtecondary 
or  derivative  sort,  which  presuppose  some  other  convey- 
ance precedent,  and  only  serve  to  enlarge,  confirm,  alter, 
restrain,  restore,  or  transfer  the  interest  granted  by  such 
original  conveyance.]]     As — 

VI.  A  Release  (o);  which  may  be  defined  as  a  convey- 
ance of  an  ulterior  interest  in  lands  or  tenements  to  a  par- 
ticular tenant,  or  of  an  undivided  share  to  a  co-tenant  (the 
releasee  being  in  either  case  in  privity  of  estate  with  the 
releasor),  or  of  the  right,  to  a  person  wrongfully  in  pos- 
session. It  is  effected,  in  every  case,  without  livery  of 
seisin,  even  though  the  interest  conveyed  be  freehold  ;  for 
the  doctrine  of  release  is  founded  on  this  principle,  that 
though  the  freehold  in  poaaession  cannot  pass  at  common 
law  without  Hvery  (which  makea  a  notoriety  to  the  country), 
yet  where  another  person  b  already  in  the  posaeaaion,  the 
reason  and  propriety  of  that  ceremony  (ail,  and  the  grantor 
may  consequently  convey  such  right  or  interest  as  he  has, 

(I)  VmI*  MptB.  ^  ai7.  M4a.    Smm  ■owt  •!  Iks  mAj 

(■)  C»  Utu  lOB*.  MM  oIUn  Imv  MipMliaf  liw« will 

(•)  3  ULCmi.  3S4;  (  o.  Uxx.  oj  te Imm^  ia  RMm't  HiM.  1^  U«. 

Ilw|.  160  •.  a.  (4).  ««l.  ill.  M4. 
(•)  A«  I*  i«Imm.  vida  Co.  iM. 
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by  mere  deed(;>).  A  deed,  however,  is  essential  to  the 
efficacy  of  this  conveyance  (9) ;  and  the  proper  operative 
word  to  be  employed  in  it  is  that  of  **  release :"  yet  it  is 
to  be  observed,  that  the  release  of  a  right  may  not  only 
be  express,  but  may  also  be  implied  by  law  from  circum- 
stances ;  and  when  it  is  of  this  kind,  it  may  take  place 
without  deed  (r). 

A  release  (as  is  inferrible  from  the  definition)  may  enure 
in  several  ways. 

Ql.  By  way  of  enlarging  an  estate,  or  enlarger  testate^ 
which  is  the  species  of  release  that  most  frequently  oc- 
curs ;  and  consists  of  a  conveyance  of  the  ulterior  interest 
to  the  particular  tenant ;  Qas  if  there  be  tenant  for  life  or 
years,  remainder  to  another  in  fee,  and  he  in  remainder 
releases  all  his  right  to  the  particular  tenant  and  his  heirs, 
this  gives  him  the  estate  in  fee.]]  But  to  the  validity  of 
such  releases  as  these,  it  is  necessary  that  the  estate  of 
the  relessee  should  be  a  complete  and  vested  one  («) ;  [[for 
if  there  be  lessee  for  years,  and  before  he  enters  and  is 
in  possession,  the  lessor  releases  to  him  all  his  right  in 
the  reversion,  such  release  is  void,]]  and  this  because  the 
lessee  has,  in  such  case,  a  mere  interesse  termini,  and  not 
an  estate  upon  which  a  reversion  can  properly  be  expec- 
tant (<)•     And  farther  Qthere  must  be  a  privity  of  estate 

(p)2BI.Com.325;  Gilb.Teo.53.  (0  "Before  enlry,"  tayt  I>ord 
(f)  Co.  LiU.264b.  Coke,  "  the  lessee  bu  but  interut* 
(r)  Ibid.  "  termini,  an  inteirst  of  a  term  aod 
(s)  Co.  LitU  by  Rutl.  270  a,  note  "  no  possession  ;  and  therefore  a  re- 
(3).  If  the  estate  of  the  releasee,  "  lease,  which  enures  by  way  of  eo- 
tberefore,  is  an  estate  in  possession,  be  "  largiog  an  estate,  cannot  woik  with- 
ought  to  be  in  actual  possession  of  the  "  out  a  possession  :  for  before  posses- 
land  (vide  Litt  s-  455,  456.  459) ;  for  "  sioo  there  is  no  reversion."  Co. 
otherwise  hisestate  is  incomplete.  But  Lilt.  270  a.  It  is  to  be  observed, 
otherwise  actual  possession  of  the  land  however,  that  if  the  estate  for  years 
is  not  necessary  :  for  "  if  a  roan  make  be  created  by  a  conveyance  under  the 
"  a  lease  for  yean,  tbe  remainder  for  Statute  of  Uies,  and  not  at  common 
"  years,  and  the  first  lessee  doth  enter,  law,  no  actual  entry  is  necessary  to 
"  a  release  to  him  in  the  remainder  give  effect  to  the  release.  Tbe  reason 
"  for  yeats  is  good  to  enlarge  his  es-  of  this  will  appear  when  we  trsat  of 
"  U'le."  Co.  LitL  270  a.  £t  vide  cooveyances  of  that  clsss. 
270  b. 
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[[between  the  rclessor  and  releasee,  that  is,  one  of  their 
estates  must  be  so  related  to  the  other  as  to  make  but 
one  and  the  same  estate  at  law]] ;  aA  in  the  case  where  the 
ulterior  estate  conveyed  is  a  reversion  or  remainder  medi- 
'y  or  immediately  expectant  upon  the  particular  estate 
K,i  liie  releasee ;  all  which,  in  contemplation  of  law,  form 
parts  of  the  same  estate,  as  being  derived  at  the  same 
time,  out  of  the  same  original  seisin  («).  Thus,  if  a  man 
make  a  lease  for  years,  with  remainder  for  life,  a  release 
by  the  lessor  to  Uie  lessee  for  years,  and  to  his  heirs,  is 
good ;  for  that  he  hath  both  a  privity  and  an  estate ;  and 
a  release  to  him  in  the  remainder  for  life,  and  his  heirs,  is 
good  also  (x).  But  if  A.  makes  a  lease  to  B.  for  life,  and 
B.  makes  a  lease  for  years,  and  afterwards  A.  releases  to 
the  tenant  for  years,  and  his  heirs,  this  release  is  void  to 
enlarge  the  estate,  because  there  is  no  privity  between  A. 
and  the  lessee  for  years  (y).  Upon  the  same  principle  a 
release  to  a  tenant  at  will,  is  good,  because  he  has  a  suffi- 
cient estate  for  the  purpose,  and  a  privity  with  the  lessor ; 
but  a  release  to  a  tenant  at  sufferance,  is  void,  because  he 
has  a  possession  without  privity  (z).  [[2.  By  way  of  pass- 
ing an  estate,  or  mitter  F estate ;  as  where  one  of  two  co- 
parceners releases  all  her  right  to  the  other,  this  passeth 
the  fee  simple  of  the  whole  (a).]]  But  in  this  species  of 
rdease,  as  well  as  the  former,  there  must  be  a  privity  of 
estate  between  the  relessor  and  releasee  (6);  and  there- 
fore one  tenant  in  common  cannot  release  to  his  com- 
panion, because  they  have  distinct  freeholds,  and  there  is 
no  neceaaary  unity  of  title  between  them  (c).  Q3.  By  way 
of  pattiny  a  right,  or  mitter  U  droit ;  as  if  a  man  be  dis- 
seised, and  releaseth  to  his  disseisor  all  his  right ;  hereby 
the  diasetaor  acquires  a  new  right,  which  changes  the 

(  M  )  Vide  1  PfHl  Cm*.  »4 , 1  BI.  («)  Co.  U\\.  973. 

Co*.  9t6;  Gilb.Tta.  70. 71  j  Ooo4-  (*)  %  Bte.  Com.  SM  ;  Co.  Utt. 

rigkl  *.  ronoMtr,  1  Taoat  601.  tit  b. 

(t)  Co.  Lm.  ITS  «.  (•)Co.Lin.t00b;Otlb.TM.74; 

(f )  Co.  Litt  m  b.  «klo  Mpra.  ns,  Sf  4. 

(■)  Ibid.  170  b ;  vidt  Mpri.  p.  176. 

VOL.  I.  .1  I 
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[[quality  of  hb  estate,  and  renders  that  lawful  which  before 
was  tortious  or  wrongful  (</).  4.  By  way  of  extinguish' 
wient ;  as  if  my  tenant  for  life  makes  a  lease  to  A.  for  life, 
remainder  to  B.  and  his  heirs,  and  I  release  to  A.,  this  ex- 
tinguishes my  right  to  the  reversion,  and  shall  enure  to  the 
advantage  of  B.'s  remainder  as  well  as  of  A.'s  particular 
estate  (e).  6.  By  way  of  entry  and  feoffment ;  as  if  there 
be  two  joint  disseisors,  and  tlie  disseisee  releases  to  one  of 
them,  he  shall  be  sole  seised,  and  shall  keep  out  his  former 
companion ;  which  is  the  same  in  effect  as  if  the  disseisee 
had  entered,  and  thereby  put  an  end  to  the  disseisin,  and 
afterwards  had  enfeoffed  one  of  the  disseisors  in  fee  (/).]] 
And  here  we  may  observe,  with  respect  to  the  four  last 
species  of  release,  that  the  fee  may  be  conveyed  by  them 
all,  without  the  use  of  words  of  inheritance  (g) ;  in  which 
respect  they  differ  from  releases  to  enlarge  the  estate,  and 
indeed  from  feoffments  also,  and  from  grants,  for  as  to  all 
these,  it  is  a  general  rule  (though  subject  to  exception  in 
particular  cases)  that  an  estate  of  inheritance  cannot  be 
created  without  the  word  heirs  (A). 

VII.  [[A  Confirmation  (i)  is  of  a  nature  nearly  allied  to  a 
release.  Sir  Edward  Coke  defines  it  {k)  to  be  a  conveyance 
of  an  estate  or  right  in  esse,  whereby  a  voidable  estate 
is  made  sure  and  unavoidable,  or  whereby  a  particular 
estate  is  increased ;  and  the  words  of  making  it  arc  these, 
*'  have  given,  granted,  ratified, approved,  and  confirmed  (/)." 
An  instance  of  the  first  branch  of  the  definition  is,  if  tenant 
for  life  leaseth  for  forty  years,  and  dieth  during  that  term  ; 
here  the  lease  for  years  is  voidable  by  him  in  reversion : 
yet  if  he  hath  confirmed  the  estate  of  the  lessee  for  years, 
before  the  death  of  tenant  for  life,  it  is  no  longer  voidable 

{H)  Litt.  t.466.  (i)  Ai   to  confirmaliont,  vide  Co. 

(«)  Litt.  >.  470.  Litt  395  b ;  308  b. 

(/)  Co.  Litt.  278  a.  (k)  Co.  Lilt.  295  b. 

(g)  Co.  Litt.  9  b.  (/)  Litt.  >.  515,  631.    At  to  coo- 

(fc)  Litt.  u  1  ;  Co.  Lilt  8  b ;  vide       firmation.see  also  Reevea'i  Hist.  Eng. 

•up.  p.  223.  Law,  *o!.  iii.  p.  364,  355. 
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[[bat  sure  (m).  The  latter  branch,  or  that  which  teods  to 
the  increase  of  a  particular  estate,  is  the  same  in  all  re- 
spects with  that  species  of  release  which  operates  by  way 
of  ettktfgeinent.]]  It  is  to  be  observed  that  a  confirmation 
(like  a  release,  and  for  the  same  reason),  will  be  effectual 
without  livery  of  seisin,  even  though  a  freehold  estate  be 
the  subject  (n);  though,  on  the  other  hand,  a  deed  is 
essential  to  the  validity  of  an  express  conveyance  of  this 
kind.  There  may,  however,' be  a  confirmation,  implied  by 
law  (o),  from  circumstances,  as  well  as  an  express  confirma- 
tion by  deed. 

VII I.  QA  Sairender  (p),  {tunwm  reddUio,  or  rendering 
up)  is  of  a  nature  directly  opposite  to  a  release  ;  for  as  that 
operates  by  the  greater  estate's  descending  upon  the  kto, 
■  sorrender  is  the  falling  of  a  less  estate  into  a  greater.  It 
it  defined  (q)  a  yielding  up  of  an  estate  for  life  or  years  to 
hmi  that  bath  an  immediate  reversion  or  remainder, 
wherein  the  particular  estate  may  merge  or  drown,  by 
matnal  agraement  between  them.]]  And  accordingly  it  is 
held,  thai  the  snrrendeice  must  have  such  an  estate  that 
Che  estate  surrendered  may  be  capable  of  merging  in  it, 
so  that  [[tenant  for  life  cannot  surrender  to  him  in  remain- 
der lor  jrears  (r).]]  A  surrender  Qis  done  by  these  words, 
**  hath  surrendered,  granted,  and  yielded  up,"]]  or  the 
like(«).  And  though  the  eetate  aiirreadered  be  for  life 
Qthere  is  no  ooeasion  for  livery  of  seisin  (f) ;  for  there  is 
a  privity  of  eetate  between  the  surrendwor  and  the  sur- 
renderee ;  the  one's  particolar  eetate,  and  the  other's  re- 
mainder, are  one  and  the  aame  eatale;  and  livery  having 

(•)Un.«.ftl6  («)  BartMt.BMi^.mkiibia. 

(a)  S  BLCm.  3M.  7  Bi^.  767. 

(•)C«.  Ua.  teebi  Dm  •.J«»  (r)  Pwk.  •.  669. 

kiM.  A  Btaff.  4»  I  JcayM  ».  Cbucli.  (i)  S  Rail.  Ak  407. 

C— rp.4W|latfiii>.B«Wr.lT.R.  (i)  PteMr  •.  RafM.)  WHt.  M; 

••}I>M•.ANlMr.lBoklki^lL68l.  Co.  Lin.  SM  •  {  Slwrb  To«b.  107  i 

ip)  A»  i»  uHMiii.  ^ya  C>.  Lia.  BWfli  a.  Bmmmi. Cmw  Elta.  4t7. 
379  k. 
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[[been  once  made  at  the  creation  of  it,  there  is  no  necessity 
for  having  it  afterwards.]]  Nor  was  any  deed  or  writing 
required  at  common  law  to  effect  the  surrender  of  land  (u). 
But  by  the  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  3,  no 
lease  (except  of  copyhold)  shall  be  surrendered  unless  by 
operation  of  law  (for  a  surrender,  like  a  confirmation,  may 
be  implied  by  law  from  circumstances  (x) ),  or  by  deed  or 
note  in  writing,  signed  by  the  party,  or  his  agent  lawfully 
authorized  (y).  It  is  also  laid  down,  that  upon  a  sur- 
render, no  entry  is  required  to  complete  the  title  of  the 
surrenderee,  except  for  the  purpose  of  bringing  an  action 
for  any  trespass  committed ;  so  that  if  tenant  for  life  or 
years  surrender  at  a  place  off  the  land,  to  him  in  rever- 
sion, and  the  latter  agree  to  it,  he  has  the  land  in  him 
without  farther  ceremony  (z). 

As  to  the  effect  of  this  conveyance,  we  may  remark 
that  if  a  lessee  for  life  or  years  make  a  lease  for  years, 
rendering  rent,  and  then  surrender  his  estate,  the  estate 
for  years  so  derived  out  of  the  estate  for  life,  will  con- 
tinue notwithstanding  the  surrender,  but  the  under-tenant 
will  be  discharged  (in  general)  from  the  rents  and  cove- 
nants of  the  under-lease :  for  the  reversionary  estate  to 
which  they  were  annexed  has  ceased  to  exist  (a).  But 
now  by  the  statute  4  Geo.  II.  c.  28,  it  is  provided  in  the 
particular  case  of  a  lease  surrendered  for  the  purpose  of 
renewal,  that  the  new  lessee  shall  have  the  like  remedy  as 
to  the  rent  and  covenants,  and  the  under-lessee  shall  hold, 
as  if  the  original  lease  bad  been  kept  on  foot ;  and  the 

(u)  Co.  Liu.  338  «;  Sbep.  Touch.  Imm  is  no  lunender.— Doe  <f.  Covr- 

307.  tail  V.  Tbomas,  9  Karn.  k  Cm.  288. 

(jr)  Shop.  Touch.  301  ;  Davison  v.  But  may,   under    particular  cirrum- 

Stanley,   4   Burr.  2210  ;    Pbip^   r.  stances,  be  eviJeoce  of  one. — Walker 

Scultborpe,  1  Barn,  it  Aid.  50  ;  Tho-  c.  Richardson.  2  Mee.  it  W.  882. 

mas  V.  Cook,  2  Bam.  &  Aid.  119;  (t)  Sbep.  Touch.  307.  8;  Tbomp- 

Bac.  Ab.  Leases  (S).  3.  son  «.  Leach,  2  Vent.  198. 

(y)  See  Roe  V.  Archbishop  of  York,  (a)  Lord  Treasurer  c. Barton, Moore, 

6Eiasl.86;  Gore  i>.  Wngbi.  8  Ad.&  94;  Webb  v.  Russell.  3  T.R.  402  ; 

EIL  1 18.     A  mere  cancellation  of  the  3  Prest.  Conv.  140. 
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chief  laodlord  shall  have  the  like  remedy  by  distress  and 
entry,  as  be  would  in  the  same  case  have  had,  so  far  as 
the  new  rent  exceeds  not  that  reserved  by  the  original 
Itmae(b). 

IX.  An  Assignment  is  properly  a  transfer,  or  making 
over  to  another,  of  one's  whole  interest,  whatever  that  in- 
terest may  be ;  but  it  is  usually  applied  to  express  the 
transfer  of  an  estate  for  life  or  years.  And  an  assignment 
for  life  or  years  differs  from  a  lease,  only  in  this,  that  by 
a  lease  one  grants  an  interest  less  than  his  own,  reserving 
to  himself  a  reversion  ;  in  tMignmenta,  he  parts  with  the 
whole  property,  and  the  aMignee  consequently  stands  in 
the  place  of  the  assignor  (c).  Thus  where  a  lease  is 
assigned,  the  assignee  becomes  liable  to  the  landlord  or 
reversioner,  for  the  fotore  performance  of  the  covenants 
made  by  the  lessee;  and  he  remains  so,  until  he  assigns 
OTer  in  his  turn,  to  another  person  (d).  And  this  liability 
attaches  to  him  even  without  entry  («).  Yet  he  is  not 
liable  except  on  such  covenants  as  nm  with  the  land  (J"), 
—a  term  that  has  been  explained  in  a  former  chapter  (^). 
And,  on  the  other  hand,  he  is  entitled,  during  the  same 
period,  to  enforce  against  the  reversioner,  any  covenants 
of  that  description,  that  the  lease  contains  in  fkvour  of  the 
lessee.  It  is  to  be  observed,  however,  that  if  the  transfer 
be  for  a  single  day  short  of  the  residue  of  the  term,  no 
liability  or  claim  on  the  covenants  can  arise  between  these 
parties;  for  it  is  then  an  under-lease  and  no  assignment, 
and  the  alienee  not  coming  precisely  into  the  place  of  the 


(ft)  Dm  9.  UnAttH,  I  B.kki.      ky  u 

(•)tBt.CMi.»6.  OWKall.Cra.JM.909. 

(OT«jW*.8k«s.lB.aiPd.Sli         (•)  WillMM«.BHiaaMl.  IBMi. 


Itoiby  ».  KiH.  IC.M.&R.  19i      4Biat.M9. 

I  Oab.  100 }  WMlfwidg*  •.StmnH,         (/)  Whinn  •.  f^MMk.  t  Biag. 


STjrr.Si?.  lis m^imI iMMa^ tev.      II.C41I. 

•Mf.te  M«   ilnhMiii  fcMi  VUmtf  (f)VUSMfra.p.4«ft. 
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alienor,  is  in  no  privity  with  the  rercnkmer  (A).  No  deed 
or  writing  is  necessary  at  common  law  to  the  validity  of 
an  BMignment  (i ) ;  though  in  the  case  of  a  lease  for  life, 
it  cannot  be  eiTccted  at  common  law,  without  livery  of 
seisin  (A) ;  but  now  by  the  Statute  of  Frauds,  the  same 
provision  as  to  the  necessity  of  a  deed  or  written  instru- 
ment is  made,  as  before  mentioned  in  the  case  of  a 
surrender.  The  operative  words  in  an  assignment  are 
"  assign,  transfer,  and  set  over ;"  but  it  may  be  effected 
by  any  words  sufficient  to  express  the  intention  (/ ). 

X.  A  Defeasance  (m)  is  a  collateral  deed,  made  at  the 
same  time  with  a  feoffment  or  other  conveyance,  contain- 
ing certain  conditions,  upon  the  performance  of  which  the 
estate  then  created  may  be  defeated  (n),  or  totally  undone. 
And  in  this  manner  mortgages  were  in  former  times 
usually  made ;  the  mortgagor  enfeoffing  the  mortgagee, 
and  he  at  the  same  time  executing  a  deed  of  defeasance, 
whereby  the  feoffment  was  rendered  void  on  repayment  of 
the  money  borrowed  at  a  certain  day.  And  this,  when 
executed  at  the  same  time  with  the  original  feoffment, 
was  considered  as  part  of  it  by  the  antient  law  (o) ;  and 
therefore  only  indulged.]]  For  a  conveyance  of  the  free- 
hold at  common  law  cannot  be  defeated  by  a  deed  executed 
afterwards ;  and  if  such  conveyance  were  to  contain  a 
proviso  that  it  shall  be  lawful  for  the  grantor  by  subse- 
quent act  to  revoke  the  same,  the  proviso  would  be  void  for 
repugnancy  (p).     [[But  things  that  were  merely  executory, 

{h)  Holford  V.  Hatch,  Dong.  182;  (m)  At  to  defeauoce,  videCo.  Litt. 

Baker  v.  Gottliog,  I  Biog.  N.  C.  19.  236  b. 

(i)  Noke  V.  Awder,  Cro.  Eliz.  373,  (■)  From  the  French  verb,  defturt, 

436;  Moore,  419,  S.  C.  imj'eetum  nddert. 

(Jk)   Earl  of  Derby  «.  Taylor,    I  (o)  Co.  Litt.  236. 

East,  S02.  (  p)  Ibid.  237  a.     Bat  if  then  be  a 

(/)  Pannioter  V.  Webber,  8  TauDt.  conveyance  under  ibe  Statute  of  Uses 

593.    Aa  to  an  agteemeat  lo  assigo,  with  a  proviao  that  (be  grantor  tkall 

not    amouDliog    to    an    asaignment,  have  power  to  revoke  the  uses, "  this 

Ilaitsboroe  r.  Waisoo,  5  Biog.  N.  C.  proviso  being  coupled  with  a  use  is  al- 

477.  lowed  to  be  good,  and  not  repugnant 
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[[or  to  be  completed  by  matter  subsequent,  (as  reDts,  of 
which  no  seisin  could  be  had  till  the  time  of  payment, 
and  so  also  annuities,  conditions,  warranties,  and  the  like,) 
were  always  liable  to  be  recalled  by  defeasances  made 
■obsequent  to  the  time  of  their  creation  (9).]]  Defeasances 
are  now  of  rare  occurrence  (r ) ;  the  practice  in  modem 
times  being  to  include  in  the  same  deed,  both  the  convey- 
•nce  of  the  land  to  the  alienee,  and  the  conditions  (if  any) 
to  which  it  is  to  be  subject,  and  by  which  its  effect  may 
be  defeated. 

I*  tk«  fooMT  cst«tn ;    ibid.     Thti  (r)  -  Id  the  esM  of  CottwiU  v. 

■rtJKt  vUl  bt  Doliecd  b  tba  aut      PvidMH.  Lord  Tilbol  nid  Im  ikamU 


■Iw^  ^mernntu  iIm  pnstietof  dniw> 
<f)  C«.  Lat.  337  a.  If  «  Uiiag  iag  tt  tbwlal*  dtad  aad  aMkiog  »  d«- 
Wwww  wkitk  itti>c»iofy  ia  iu  eo»-  fcianw,  m  it  wow  tht  face  of  fraud, 
mmcammA  bt  efWivwik  eaeealed.  it      Cm.  Tenp.  Talbot,  61 .  64."— Co.  Litt. 
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CHAPTER  XVIII. 

OP  CONVEYANCES  UNDER  THE  STATUTE  OP  U8B8. 


Tqb  subject  of  commoQ  law  conveyances  having  now  suf- 
ficiently engaged  our  attention,  we  are  next  to  examine 
those  which  derive  their  force  from  the  statute  law  ;  among 
which,  the  first  place  is  due  to  conveyances  founded  ou 
the  Statute  of  Uses. 

It  is  evident  from  what  was  said  in  a  former  chapter(a), 
that  this  statute  entirely  failed  to  accomplish  the  object 
contemplated  by  its  provisions.  For  instead  of  extinguish- 
ing equitable  ownerships,  it  made  only  a  slight  alteration 
in  the  formal  words  by  which  they  might  be  constituted, 
and  changed  their  name  to  that  of  trusts — under  which 
they  took  root  more  firmly,  and  flourished  in  greater  vigour 
than  before.  But  while  the  statute  thus  missed  its  mark, 
it  led  to  accidental  results  of  a  most  important  character, 
the  nature  of  which  we  shall  here  proceed  to  explain. 

The  methods  employed  for  creating  or  raising  uses,  at 
the  period  when  the  statute  passed,  were  principally  three ; 
feoflment,  covenant  to  stand  seised  to  uses,  and  bargain 
and  sale  (6).  The  first  transferred  the  legal  estate  in  the 
manner  already  explained  when  we  treated  of  common 
law  conveyances ;  and  it  was  apphed  to  the  purpose  now 
in  question,  by  declaring  in  the  deed  of  feoffment,  or  some 
other  collateral  instrument  (c),  to  whose  use  the  feoffee 
was  to  bold,  and  defining  the  estate  or  interest  for  which 
such  use  was  to  subsist.    The  two  last  emanated  from 

(a)  Videtupra,  pp.  339— 942.  (c)  1  Saod.  Us.  172.  173;  Sugd. 

(6)  Reeves's  Mikt.  Eog.Law,  vol.iv.       Gilb.  loUod.  xlii. 
p.  161—163. 
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that  doctrine  of  the  courts  of  equity  formerly  noticed  (d), 
'  '  owoer  of  land  who  covenanted  to  stand  seised  of 
use  of  some  near  relative,  or  entered  into  a  bar- 
gain and  sale  of  it  for  pecuniary  consideration,  was  thence- 
forward to  be  considered  as  holding  it  to  the  use  of  the 
covenantee  or  bargainee  respectively,  in  the  cases  sup- 
poaed.  As  soon  as  this  doctrine  was  established,  the  ob- 
ject of  putting  land  into  use  could  be  accomplished  with 
the  greatest  facility,  by  the  mere  execution  on  the  part  of 
the  owner,  of  a  deed  of  covenant  to  stand  seised,  or  an 
instrument  of  bargain  and  sale,  for  such  estate  as  therein 
mentioned,  to  the  intended  cestui  que  use ;  because  a  use 
cooforniable  to  that  estate  immediately  arose  in  his  fa- 
vour (e);  and  though  the  original  owner  continued  seised 
(there  being  no  transfer  of  the  legal  estate),  his  owner- 
ship became  nominal  only,  for  he  held  subject  to  the  use. 
In  these  two  latter  modes,  therefore,  as  well  as  by  a  feoff- 
meot,  it  had  become  the  common  practice  to  raise  uses 
before  the  statute  passed. 

After  that  event,  it  became  obvious  that  uses  had  now 
become  capable  of  being  turned  to  a  new  purpose  (though 
one  that  had  not  been  designed  by  the  legislature),  viz. 
the  conveyance  of  the  legal  estate  upon  a  principle  un- 
known to  the  common  law.  For  we  may  remember  that 
by  the  effect  of  the  statute,  whenever  there  is  a  seisin  to  a 
use,  that  use  is  executed,  or  (in  other  words)  transmuted 
into  equivalent  legal  estate  (/).  A  party,  therefore,  who 
desired  to  alieoe  his  land  aft«r  the  passing  of  this  act,  had 
only  to  create  (by  whatever  means)  a  seisin  to  the  use  of 
the  proposed  alienee,  for  each  interest  as  intended  (^);  and 
a  legal  esUte  of  the  same  description  was  then  transferred 
to  him  by  force  of  the  statute,  as  effectually  as  if  it  had 
been  conveyed  by  one  of  the  ordinary  methods  of  the 
common  \nw      It  was  also  obvioas  that  this  new  principle 

{d)  Vid«  Mipfi.  p.  339.  (/ )  Vid«  Mpni.  p.  S30. 

(«)  I  faad.  V*.  lit  i  Foi't  cms.         (/>  t  Cnm'»  Dif.  440. 
8iUp.94l.s. 
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of  conveyance  presented  parties  with  the  means  of  es- 
caping from  many  of  the  restrictions  of  the  common  law, 
with  respect  to  the  modification  of  estates ;  for  uses  (as 
we  have  seen)  might  be  limited  with  greater  freedom  than 
the  land  itself  (A);  and  as  by  a  covenant  to  stand  seised, 
or  a  bargain  and  sale,  a  seisin  to  uses  might  be  created 
without  any  solemnity  beyond  the  simple  execution  of  a 
secret  deed,  any  persons  who  were  desirous  to  avoid  the 
publicity  and  other  inconveniences  connected  with  livery 
of  seisin,  might  effect  the  purpose  with  ease,  by  resorting 
to  one  of  these  methods,  and  making  it  a  medium  for  the 
operation  of  the  new  principle  (i).  Under  these  circum- 
stances it  naturally  happened  that  the  same  three  methods 
which,  before  the  statute,  had  been  ordinarily  employed  to 
raise  uses,  now  began  to  be  employed  as  modes  of  trans- 
ferring the  legal  estate;  and  in  connection  with  this  they 
were  also  made,  as  often  as  occasion  required,  to  fulfil 
their  former  office  of  creating  equitable  interests ;  to  efl'ect 
which,  nothing  more  is  necessary  than  to  insert  in  them  a 
limitation  of  one  use  upon  another,  in  the  manner  de- 
scribed in  the  chapter  on  uses  and  trusts  (A);  for  while  the 
use  is  executed  by  the  statute,  and  becomes  legal  estate, 
the  second  retains,  under  the  name  of  trust,  the  equitable 
character  designed.  Such  is  the  principle  of  conveyances 
under  the  Statute  of  Uses,  considered  as  a  class.  They 
comprise  not  only  the  feoffment  to  uses,  the  covenant  to 
stand  seised,  and  the  bargain  and  sale,  but  another,  which 
has  been  added  to  their  number,  since  the  statute  passed, 
under  the  denomination  of  a  lease  and  release.  It  will  be 
necessary  now  to  examine  these  individually  and  in  detail ; 
and  we  will  begin  with — 

I.  A  Feoffbaent  to  usesCO-     This  is  the  ordinary  con- 


(fc)  Vide  supra,  p.  331,  336.  (k)  Vide  supra,  p.  343,  344. 

(»)  2  Saod.  U».  40;  2  Bla.  Com,  (I)  Vide  1  Sand.  Us.  173;  2  Sand. 

337.  U«.  13. 
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Yeymnce  of  the  commoD  law,  but  with  a  limitation  to  tuet 
Mperadded.  Thus  if  A.  be  desirouH  to  convey  to  B.  in 
fee,  he  may  do  so  by  enfeoffing  a  third  person,  C.  (of 
course  with  liTery  of  seisin),  to  hold  to  him  and  his  heirs 
to  the  use  of  B.  and  his  heirs ;  the  effect  of  which  will  be 
to  conrey  the  legal  estate  in  fee  simple  to  B.  For  since 
the  statute,  the  legal  estate  passes  to  the  feoffee  by  means 
of  the  livery,  as  it  would  have  done  before ;  but  no  sooner 
has  this  taken  place,  than  the  hmitation  to  uses  begins  to 
operate,  and  C.  thereby  beoomee  seised  to  the  use  defined 
or  limited ;  the  consequence  of  which  is,  that  by  force  of 
the  legislative  enactment,  the  legal  estate  is  to  iiuiaMti 
taken  out  of  him,  and  vests  in  B.,  for  the  like  interest  as 
was  Itouted  in  the  use,  that  is,  in  fee  simple.  B.  thus 
becomes  the  legal  tenant  as  effectually  as  if  the  feoffment 
bad  been  made  to  himself,  and  without  the  intervention  of 
a  trustee.  This  method,  however,  involving  as  it  does  the 
necessity  of  makii^  livery  of  seisin,  is  not  of  frequent 
oocorrence  in  modem  practice  (m). 

II.  A  Covenant  to  stand  seised  to  uses  (a).  This  is  a 
oooTeymoce  by  deed  (o),  and  is  adapted  to  the  case  where 
a  person  seised  of  land  in  poisessiop,  retted  remainder,  or 
reversion  (p),  proposes  to  convey  his  estate  to  his  wife, 
child,  or  kinsman  (9;.  In  its  terms  it  consists  of  a  cove- 
nant by  the  alienor,  to  stand  seised  to  the  use  of  the  in- 
tended party.  Before  the  statute  this  would  merely  have 
raised  a  use  in  favour  of  such  party,  but  now  the  l^al 
estate  will  be  transferred  to  him ;  for  the  covenantor  being, 
by  the  effect  of  his  covenant,  seised  to  the  use  of  the  co- 
venantee, the  statute  will  immediately  execute  that  use. 
Before  the  statute,  however,  no  use  would  be  raised  in 
contemplatioQ  of  equity,  upon  a  mere  contract,  unless  that 
coBtmet  wera  foonded  on  oonrndentaon  (r),  that  is,  either 

(•)  t  SMd.  Ut.  IS.  (^)iaMid.U«.M.94. 

(«)  Vidt  Rot ».  TnMBMr.  WiUm.         (f )  t  Bk.  0«a.  IM. 
an.  DM».D>«in.3.MM.&W.flO«.         (r)  Rwmt  Hirt.  B^*  Uw.  «A 

(•)  %  Foab.  Tr.  Bi|.  31 .  M.  b.  p.  IM. 
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the  conBidenition  of  money  (which  made  it  a  bargain  and 
sale),  or  that  of  natural  affection,  which  brought  it  under 
the  description  of  a  covenant  to  stand  seised  («).  As  a 
consequence  from  this,  the  modern  conveyance  in  ques- 
tion is  also  held  to  be  ineffectual,  unless  it  is  to  operate 
between  persons  standing  in  some  relation  to  each  other, 
in  which  natural  affection  may  be  presumed  to  influence 
the  gift ;  namely,  the  relation  of  marriage  or  of  near  con- 
sanguinity ;  for  there  is,  otherwise,  no  use  for  the  statute 
to  take  effect  upon(<)'  It  is  on  account  of  inconveniences 
connected  with  this  principle,  and  for  other  reasons,  now 
wholly  laid  aside  (u). 

III.  A  Bargain  and  Sale.  This  is  a  conveyance  by  deed 
or  other  instrument  in  writing  (x),  and  is  adapted  to  the 
case  where  a  person  seised  of  land  in  possession,  vested 
remainder,  or  reversion,  proposes  to  convey  it  to  some 
other  person.  In  its  terms  it  consists  of  a  bargain  and 
sale  by  the  alienor,  to  the  intended  alienee,  for  money. 
By  the  effect  of  this  contract,  the  former  becomes  seised 
to  the  use  of  the  latter,  in  fee,  or  tail,  for  life,  or  years 
(according  to  the  nature  of  the  limitation) ;  and  this  be- 
fore the  statute  was  the  whole  effect  of  the  instrument ; 
but  now  the  statute  will  execute  that  use,  and  clothe  the 
latter  with  a  commensurate  leg^al  estate.  But  as  it  is  es- 
sential  to  the  efficacy  of  a  covenant  to  stand  seised,  that 
it  should  be  made  in  consideration  of  natural  affection,  so, 
for  the  like  reason,  it  is  requisite  in  the  case  of  a  bargain 
and  sale,  that  it  should  be  founded  on  pecuniary  consider- 
ation :  for  otherwise  no  use  would  be  raised,  and  there 
would  be  nothing  for  the  statute  to  operate  upon. 

(i)  2  Sand.  Us.  90.    Bui  a  use  Com.  338 ,    2   Saood.    U».   91 ;    2 

might  be  raised  oo  a  ftcffwunt  with-  Saaad.  by  Wms.  97  a,  n.  (b). 

out  coDsideratioD.     Sugd.  Gilb.  90,  (x)  It  matt  be  io  writing  by  the 

91.  Sutute  of  Frauds.     And  by  ibe  Sta- 

(()  2  Saod.  Us.  94  i  Sbarriogion  tute  of  lorolment  it  must  b«  by  ludfn- 

V.  StrattOD,  Plowd.  300.  turt,  io  the  cues  to  which  tbe  statute 

(u)  2  Fonb.  Tr.  Eq.  26;   2  Bl.  applies. 
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With  respect  to  this  conTeyanoe,  it  »  to  be  observed, 
that  it  possessed  in  a  peculiar  degree  the  recommendation 
to  which  we  before  adverted,  of  enabling  parties  to  transfer 
a  freehold  without  livery  of  seisin.  For  the  covenant  to 
stand  seised  could  be  rarely  made  available  to  the  purpose, 
as  it  operated  only  between  persons  standing  in  particular 
relations  to  each  other ;  but  in  the  extensive  class  of  con- 
veyances which  take  place  between  seller  and  purchaser,  a 
bargain  and  sale  afforded  the  ready  means  of  dispensing 
with  livery  of  seisin  and  attornment;  and  by  the  insertion 
into  the  deed  of  a  small  sum  of  money,  as  the  nominal 
consideration  of  a  transfer,  it  was  easy,  even  when  the 
transaction  was  not  really  of  the  pecuniary  kind,  to  obtain 
the  benefit  of  the  same  mode  of  conveyance  (y).  And  not 
only  the  freehold  in  possession  might  be  thus  conveyed 
without  livery,  but  a  remainder  or  reversion  too  might 
pass  by  the  same  method  (as  indeed  it  might  also  by 
covenant  to  stand  seised),  without  attornment  (s).  But 
secret  transfers  of  land  were  strongly  opposed  (for  reasons 
before  sufficiently  explained)  to  the  antient  policy  of  the 
law.  As  soon  therefore  as  the  legislature  perceived  that 
tbeie  might  be  aocompUshed  with  facility,  by  means  of  a 
bargain  and  sale,  it  hastened  to  provide  a  remedy ;  and 
that  deriied  for  the  purpose,  was,  to  connect  with  this 
new  cooveyance,  a  new  ceremony,  calculated  to  ensure 
publicity  (a),  and  to  operate  as  a  permanent  memorial  of 
the  transaction.  It  was  accordingly  enacted  by  statute 
27  Hen.  Vlll.  c.  16  (called  the  Statute  of  InrolroenU), 
that  no  bargain  and  sale  shall  enure  to  pass  a  freehold, 
tmlees  the  same  be  by  iiulfa/vrt  mtoUm/ within  six  months 
afier  its  date,  in  one  of  the  courts  of  Westminster  Hull,  or 
with  the  ctittas  rvtuhrum  of  the  county  (b). 

(f)t8sad.U«.41.  (•)S8Mi4.Ut.43.44.  61i  Bfs. 

(■)S8Mrf.  Uk  40i  1  8«s4.  by  Um  of  Uw ;  S  Bl.  C««.  SM. 

Wa».»4b.«.(4)i8lMM».PiaaU.  (»)9  8Md.Ut.41.  H«isdHuMMi 

6  T.  R.  134.    As  IS  tUsoMMSt.  wUs  If^  wMua  any  diy  or  Iowa  cwps- 


Mf*«.  f.  494.  474.  rut.  iIm  iilesn  of  wlikk  lnt«  m. 


494      BK.  II.  RIGHTS  OP  PROPERTY. — PART  I.  TBI  If  OS  REAL. 

A  bRTgain  and  sale,  it  is  to  be  observed  (and  the  remark 
is  equally  applicable  to  a  covenant  to  stand  seised),  is  also 
capable  of  conferring  a  complete  estate  for  years,  without 
entry;  a  property  that  belongs  not  to  a  conveyance  at 
common  law :  for  a  lease  for  years  gives  (as  formerly 
shown)  no  complete  estate  until  entry  has  been  made. 
But  if  a  man  seised  of  land,  bargain  and  sell  it  for  a  tt^rm 
of  years,  the  use  thus  raised  will  be  executed  and  become 
a  complete  estate  for  years,  by  force  of  the  statute,  with- 
out any  additional  ceremony ;  upon  the  same  principle 
that  a  bargain  and  sale  for  a  freehold  interest  will  enure 
to  pass  a  freehold,  without  livery  of  seisin  (c).  And  though 
the  Statute  of  Inrolmcnts  provides  compensation  for  the 
tendency  of  bargains  and  sales  to  dispense  with  livery  in 
freehold  conveyances,  it  makes  no  similar  provision  to 
guard  against  their  effect  in  conveying  a  term  of  yr  r 
without  entry;  for  these  chattel  interests  were  of  a  n  . 
precarious  nature  till  about  six  years  before  the  statute 
passed,  and  were  not  thought  of  sufficient  importance  to 
be  included  in  its  enactment  (</).  A  bargain  and  sale  for 
term  of  years  will  therefore  be  effectual  without  inrol- 
ment  (e) ;  and  differs,  in  this  respect,  from  a  bargain  and 
sale  of  an  estate  of  freehold. 

It  is  material  to  observe,  that  no  particular  form  of 
words  is  essential  to  the  efficacy  either  of  a  bargain  and 
sale  or  a  covenant  to  stand  seised  (/).  "  Bargain  and 
sell"  are  the  words  of  transfer  ordinarily  used  in  the  one 
case,  and  "  covenant  to  stand  seised"  in  the  other.  But 
other  words  will  have  the  same  effect  (g);  and  the  distinc- 
tive character  of  each  of  these  conveyances,  is  determined 
by  the  consideration  on  which  it  is  founded  (A).     Where 


thority  to  make  inrolmeot  of  deeds,  (r)  Ibid. 

are  excepted    from    thU   lUtute.— 2  (/)  2  Sand.  Us.  56.  90;  Doe  v. 

Sand.  Ut.  66.  Davies,  2  Mee.  &  W.  503. 

(c)  Barker  c.  Keate,  2  Mod.  249 ;  (g)  2  Sand.  Ut.  90. 

Mallory'a  case,  5  Kep.  113.  (A)  2  Fonb.  Tr.  Eq.  47. 

(<f)  2  Bla.  Com.  338. 
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the  use  is  raised  upon  a  pecuniary  consideration,  the  con- 
veyance will  be  good  as  a  bargain  and  sale,  whatever  the 
terms  used :  where  on  the  consideration  of  natural  affec- 
tion, it  will  avail  as  a  covenant  to  stand  seised  (t).  If  the 
words  employed,  however,  are  such  as  to  indicate  that 
there  is  no  intention  of  conveying  by  the  instrument  in 
which  they  are  contained,  for  example,  if  they  amount 
merely  to  an  engagement  to  convey  by  a  fnture  one,  no 
use  will  arise,  and  no  estate  consequently  will  pass  {k). 

The  rule  which  requires  a  bargain  and  sale  to  be  founded 
on  pecuniary  consideration,  is  held  to  be  matter  of  form 
only,  and  sufficiently  complied  with  if  the  conveyance 
purport  to  be  so  founded :  and  for  this  purpose  any  trivial 
sum  may  be  inserted  (/),  though  the  consideration  which 
really  passes  between  the  parties  be  of  larger  amount,  or 
even  though  it  be  in  fact  not  of  a  pecuniary  nature.  It 
is  also  immaterial  whether  the  sum  so  inserted  be  actually 
pud  or  not  (si). 

IV.  A  Lease  and  Release.  The  conveyance  to  described 
is  of  a  compound  description,  consisting  of  two  separate 
parts;  first,  a  bargain  and  sale;  secondly,  a  common  law 
conveyance  of  release ;  and  (like  the  bargain  and  sale)  it 
is  adapted  to  the  case  where  a  person  seised  of  land  in 
possession,  vested  remainder,  or  reversion,  proposes  to 
ocMivey  his  interest  to  another. 

A  conveyance  of  the  same  denomination  was  among 
those  which  obtained  occanonaDy  (a)  at  the  common  law, 
and  was  omitted  in  oar  former  enumeration  of  them  only 
beeaose  it  has  long  fallen  into  complete  disuse.  Its  prin- 
ciple (which  is  material  to  our  present  purpose)  was  as 
follows: — A  party  desnring  to  convey  in  fee  would  first 

(i)  SSaad.  Ut.90;  «  Sund  by          («)  3  .s.ad.  Ua. 70.  •W« it u mM 

WM.Mb.B.  (1  ).•.(<).  Ml    M    Intt    kMB  frt^^Mt       8m 

(fc)  1  8m4.  U«.  lis,  ItO.  llMMi*t  UiM.  BagL  Uw,  Ml.  itt.  p. 

(0  t  SMd.  U«.M.  167}  mL  I*.  ^  M6. 
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make  to  the  proposed  alienee,  a  demise  or  lease  ;  for  ex- 
ample, for  one  year,  which,  if  perfected  by  his  actual  entry, 
would  confer  upon  him  a  complete  estate  of  leasehold  (o). 
He  would  then  Ix?  capable  of  receiving  a  release  of  the 
reversion,  for  he  would  be  tenant  of  the  particular  estate 
on  which  that  reversion  was  expectant  (p) ;  and  the  next 
step  therefore  would  be  to  execute  a  release  of  the  land 
to  him  and  his  heirs ;  so  that  by  the  conjoint  operation  of 
the  two  conveyances,  he  would  become,  without  livery  of 
seisin,  tenant  in  fee  in  possession.  When  the  Statute  of 
Inrolments  {q)  had  rendered  it  impossible  to  effect  a  secret 
and  summary  conveyance  of  the  freehold,  by  the  method 
of  bargain  and  sale,  the  practitioners  of  the  day  were  left 
to  explore  new  means  of  attaining  that  favourite  object ; 
and  they  accordingly  invented  for  the  purpose,  a  new  con- 
veyance under  the  Statute  of  Uses ;  the  hint  of  which  was 
supplied  by  this  common  law  expedient  of  lease  and  re- 
lease (r).  Instead  of  a  lease  or  demise,  the  conveying 
party  was  made  to  execute  a  bargain  and  sale  for  some 
leasehold  interest,  for  example,  for  the  term  of  one  year. 
This,  without  any  inrolment,  passed  the  legal  estate  for  a 
year  to  the  bargainee  (the  Statute  of  Inrolments  extending 
to  freeholds  only),  and  the  estate  so  transferred  was  com- 
plete (as  we  have  seen)  without  actual  entry  («).  The 
transferee  therefore  was  capable  of  receiving  a  release  of 
the  freehold  and  reversion  (t) ;  which  release  was  accord- 
ingly granted  to  him  on  the  next  day  (t/).  This  compound 
conveyance  (which  is  said  to  have  been  invented  by  Ser- 
jeant Moore  soon  after  the  Statute  of  Uses  (x))  was  called, 
like  its  common  law  prototype,  a  lease  and  release;  though, 
properly  speaking,  it  is  rather  a  bargain  and  sale,  with 

(o)  2  Bta.  Com.  144.  (i)  2  SaDd.  U*.  71. 

(p)  Vide  supra,  p.  478.  (u)  Ibid. 

(f )  Ibid.  p.  490.  (x)  2  Bla.  Com.  338  ;  Reeves's  HisU 

(r)  2  SaDd.  Us.  71.  Eogl.  Uw.  vol.  iv.  p.  355. 
(i)  Supra,  p.  492.    See  2  Sannd. 
Ua.71. 
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relaMe.  As  it  it  competent  to  pus  the  freehold  without 
livery  of  Mwiiiy  entry,  or  inrolment,  or  any  other  ceremony 
than  the  execution  of  the  deeds  themselves  (y),  and  is  in 
some  other  technical  points  more  advantageous  than  a 
bargain  and  8ale(x),  it  soon  grew  into  familiar  use,  and 
has  now  become  so  generally  established  as  almost  en- 
tirely to  supersede  every  other  method  of  conferring  a 
freehold  estate,  whether  at  common  law,  or  under  the 
Statute  of  Uses.  It  is  almost  superfluous  to  add,  that  its 
validity  is  now  too  firmly  settled  to  be  shaken,  though 
great  lawyers  have  formerly  entertained  doubts  on  that 
subject  (a). 

On  the  release,  some  use  is  ordinarily  engrafted.  If  it 
is  one  to  the  relessee  himself  in  fee,  he  takes  the  legal 
estate  as  at  common  law  (6) ;  for  this  is  not  such  a  use  as 
the  statute  executes  (c) ;  but  if  the  use  be  declared  to  a 
third  person,  it  will  be  executed  by  the  statute,  and  the 
legal  estate  in  the  freehold  conveyed  will  pass  accordingly 
to  kim. 

The  bargain  and  sale  and  the  release,  in  practice,  always 
constitute  separate  deeds,  the  former  bearing  date  the  day 
before  the  latter ;  but  if  comprised  in  the  same  deed,  they 
seem  to  be  equally  effectual  (d). 

The  four  conveyances  which  have  been  now  separately 
considered,  are  subject  to  some  remarks  apptvino-  to  them 
as  a  class. 

I^rst,  th^  most  comprise  (of  course)  all  the  circum- 
stances necessiry  to  bring  the  statute  into  operation. 
Some  use  tbereforo  (either  in  ctsc  or  otherwise) (e)  must  be 
nased  by  them,  and  sone  soffident  seisin  to  such  use 
must  be  constituted ;  or,  in  the  kngnage  of  conveyancers, 
there  must  be  a  sebin  proper  to  support  or  atrvt  the 

(y)  t  had.  Ut.  71.  (•)  Vy«  np«.  p.  344. 

(■)  IW. «.  (^  Saii.  OUk  !».(•.) 

(•)  9  Bl«.  Cm.  MB.  (•)  VM«  Mpra.  pwSt8. 
(»)  «  8sa4.  Ut.  n. 
VOL.  I.  .K  K 
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HM  (/).  And  from  this  neceMity  of  a  seisin  to  a  use,  it 
follows,  that  an  existing  term  of  years  cannot  be  trans- 
ferred by  any  method  of  conveyance  depending  on  the 
Statute  of  lines  for  its  operation  ;  for  of  a  mere  chattel  in- 
terest there  can  be  no  seisin :  though  the  owner  of  the 
freehold  may  (as  we  have  seen)  convey  it  by  these 
methods,  for  a  term  of  years ;  for  he  has  a  seisin  out  of 
which  the  use  for  the  term  may  be  served  (^r).  For  the 
same  reason  it  has  also  been  supposed  that  a  corporation 
aggregate  cannot  aliene  land  by  a  conveyance  under  the 
Statute  of  Uses  (A) ;  for  as  formerly  remarked  (t),  it  was 
part  of  the  antient  doctrine  with  respect  to  uses,  that  such 
bodies  as  these  could  not  be  seised  to  any  use  but  their 
own.  When  they  have  occasion,  therefore,  to  make  con- 
veyances of  their  lands,  the  method  usually  adopted  is  by 
a  feotfment,  or  by  lease  with  actiml  mtrv  follo\vt;d  by  a 
release  (A). 

With  respect,  however,  to  the  use  which  is  required  for 
the  purpose  of  a  conveyance  under  the  statute,  this  may 
either  be  expressly  declared,  or  implied  by  law.  Thus,  if 
A.  conveys  by  feoffment  or  lease  and  release  to  B.  in  fee, 
without  consideration,  and  without  declaring  any  use, 
there  will  be  a  resulting  use,  by  construction  of  law,  to 
himself  the  grantor ;  which  use  the  statute  will  execute  ac- 
cordingly (/). 

With  respect  to  the  limitation  of  estates  by  these  me- 
thods of  conveyance,  it  may  be  laid  down  as  a  general 
proposition,  that  a  limitation  of  the  legal  estate  by  way 
of  use,  is  governed  by  the  same  principles  as  apply  to  the 
creation  of  estates  by  a  common  law  assurance  (m).    Thus 

(/)  2  Sand.  Us.  59;    1  Saod.  U».  106,  109;   Doe  v.  Rolfe,  3  Nev.  & 

97,  133, 140.  Per.  648.     Vide  supra,  p.  333. 

(g)  2  Sand.  Ut.  59.  (m)  1  Sand.  L>.  123,  124  ;  Corbet'i 

(ft)  2  Sand.  U>.  58  ;   4  Cra.  Dig.  caie,  1  Rep.  87  b.  A  more  liberal  coo- 

175;  Sugd.  Gilb.  7,  (d.)  atruclion,  however,  it  in  some  raiet 

(i)  Vide  supra,  p.  334.  allowed  io  a  limitatioo  to  uao,  than  in 

(k)  2  Sand.  Da.  59  ;  Sugd.  Gilb.  7,  a  common  law  conveyance ;  vid«  rap. 

n.(l).  p.  336. 
(1)  Co.  Liu.  271  b  ;     1  Sand.  Ut. 
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we  bftre  teen  that  tlie  word  heirs  is  necessary  at  common 
law  to  create  an  estate  of  inheritance (n) ;  and  in  like 
manner,  if  a  man  bargains  and  sells  to  A.,  without  adding 
mmi  kis  keir$f  A.  has  only  an  estate  for  life  (o).  So  an 
estate  may  be  limited  by  way  of  use  (as  well  as  in  a 
common  law  conveyance)  in  poMession,  in  remainder,  or 
in  revovion  (p)  ;  and  if  in  renuunder  must  be  limited  to 
take  effect  in  possession  immediately  on  the  determination 
of  the  particular  estate  (7).  So  the  remainder  may  be 
either  vested  or  contingent  (r);  and  is  subject  (if  contin- 
gent) to  the  common  law  rule,  that  it  cannot  be  limited 
00  a  particular  estate  less  than  freehold  (5).  Legal  estates 
ited  by  way  of  use,  are  also  subject  in  general  to  the 
incidents  as  if  created  by  the  methods  of  the 
common  law  (t).  Thus  where  a  particular  estate  is  limited 
by  way  of  use,  it  is  liable  to  forfeiture  if  the  tenant  makes 
a  fec^nent  for  a  larger  estate  than  his  interest  warrants ; 
aad  if  a  oontiiigent  remainder  is  limited  by  way  of  use, 
and  the  particohu'  estate  is  destroyed  before  the  contin- 
gency happens,  the  remainder  is  defeated  (v). 

But  while  a  limitation  by  way  of  use  is  thus  in  general 
subject  to  common  law  principles,  there  are  some  very 
material  particulars,  in  which  it  has  always  been  allowed 
n  greater  latitude  (x).     These  are  chiefly  as  follows. 

I.  By  the  common  law,  a  man  could  not  in  any  case 
be  a  purchaser  (that  is,  take  an  estate)  by  his  own  con- 
veyance :  for  he  could  not,  in  the  nature  of  things,  unite 
the  opposite  capacities  of  grantor  and  granteeCy).  Thus 
A.,  seised  in  fee,  could  not  convey  to  himself  for  life,  re- 
mainder over  to  B.  in  fee;  nor  to  B.  for  life,  remainder  to 

(■)  Vidt  Nfn.  p.  nS;  a  Bb.  (t)  1  Saod.  Vt.  166. 

Cm.  lOe  I  NevsU  «.  N«««n.  1  lUI.  («)  8«gtl.  GUb.  396. 

AktsT.  (r)  I  scttd.  u*.  lao. 

<•)  1  UmL  U*.  I«4.  (y)  P9t  ll«l«,  PibM  «.  MMM.  I 

if)  t«|d.  Oilb.  Uiu  Ivtii.  Vwt  918(    SmUmoI  v.  illM*«l|,  t 

(f)  IMd.  104.  tUi.  910  i   1  SmA.  Ut.  ISl.  IM. 

(r)  Ibtd.  UiU.  168.  104.  Ntm»  f«m  mm  tgrn  $t  fatkMk  1 

(1)  Ibid.  104.  100.  Fmtu  BM.tO. 

KK2 
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himself,  the  grantor,  in  fee.  In  the  first  case,  the  whole 
conveyance  would  be  void ;  in  the  second,  the  remainder: 
A.  in  such  case  taking  no  remainder,  but  continuing  in 
the  reversion,  as  of  his  former  estate  (z).  And  the  distinc- 
tion involved  this  practical  difference,  that  the  reversion 
being  the  old  estate,  was  in  its  descent  confined  to  the 
blood  of  the  same  purchaser  as  before ;  whereas  if  A.  had 
taken  (or  in  other  words  purchased)  it  as  a  remainder,  it 
would  (according  to  the  general  law  of  inheritance)  have 
been  descendible  to  his  heirs  general,  whetlier  his  former 
title  had  been  by  purchase  or  descent  (a).  But  indirectly, 
and  through  the  medium  of  a  limitation  to  uses,  it  has 
been  always  practicable  for  a  man  to  become  purchaser 
by  his  own  conveyance  (6).  Thus  A.  may  by  feoffment 
or  lease  and  release,  convey  to  a  third  person  C,  to  the 
use  of  himself,  the  grantor,  for  life,  with  remainder  to  the 
use  of  B.,  in  tail  or  in  fee ;  or  to  the  use  of  B.  for  life, 
with  remainder  to  the  use  of  himself,  the  grantor,  in  tail ; 
and  in  all  these  cases  he  will  take  the  legal  estate  by  pur- 
chase accordingly  (c) ;  though  if  the  remainder  were  to  the 
use  of  himself  in  fee,  he  would  formerly  not  have  taken 
by  purchase;  at  least  not  in  such  sense  as  to  make  him  a 
purchasing  ancestor ;  for  such  a  use  was  considered  as 
amounting  only  to  the  old  use  in  reversion,  so  that  it 
would  be  converted  by  the  statute  into  a  legal  estate  in 
reversion ;  which  would  descend  to  the  blood  of  the  same 
purchaser  as  before  (ji).  And  such  was  the  state  of  the 
law  at  the  time  of  passing  the   Inheritance  Act,  3  &  4 

<f)  Co.  Liu.  22b;  Reado.  Erriog-  Harg.  13  a,  n.(2)  ;  1  Saod.Ui  135; 

ton.  Cro.  Eliz.321  ;  2  Bla.  Com.  176.  Sagd.  Gilb.  ISO.  151. 
Ii  ia  to  be  recollected  here  that  a  re-  (<f)  1  Rep.  129  b,  130  a ;  Co.  LiU. 

venion  is  always  the  old  estate,  a  re-  23  a  ;  Read  v.  Kmngtoo,  Cro.  Elii. 

roainder  a  cew  one  ;  vide  sup.  296.  321  ;  Ld.  Rajro.  802  ;   Godolphio  v. 

(a)  2  Bl.  Com.  176  ;  Watk.  Desc.  Abiogdon.  2  Atk.  57.  Tb«  case  was 
169  ;  vide  sup.  395.  the  same  where  the  use  io  fee  resulted 

(b)  Per  Hale,  Pibusv.Mitford.ubi  to  the  grantor,  instead  of  being  ex- 
sup.;  Soulhcot  V.  Siowell,  ubi  sup.;  pressly  limited.  As  to  resulting  uses. 
Walk.  Deac.  180.  vide  sup.  pp.  333. 498. 

(c)  Co.  Liu.  22  b  ;    Co.   Liu.  by 
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Will.  IV.  c.  106  ;  but  that  act  has  now  established  a  new 
rale  with  respect  to  the  limitation  which  a  man  makes  in 
hb  own  fkroor,  in  his  own  conveyance  ;  the  terms  of  the 
proTvion  (section  3)  being  as  follows : — "  that  when  any 
**  land  (0  shall  have  been  limited  by  any  assurance,  exe- 
"  cuted  after  the  3l8t  December,  1833,  to  the  person,  or 
"  to  the  heirs  (f)  of  the  person,  who  shall  thereby  have 
"  conveyed  the  same  land,  such  person  shall  be  consi- 
**  dered  to  have  acquired  the  same  as  a  purchaser  by 
"  Turtae  of  such  assurance,  and  shall  not  be  considered  as 
"  entitled  thereto  as  his  former  estate,  or  part  thereof." 
We  may  add  here  that  upon  the  same  principle  which 
made  it  impossible  for  a  man  to  convey  to  himself,  he  cuuld 
not  at  common  law  convey  to  his  wife  (g),  she  being  con- 
sidered by  that  law  as  the  same  person  with  him  :  yet  the 
object  may  be  effected  through  the  medium  of  a  limitation 
to  uses ;  that  is,  by  creating  a  seisin  in  another  person, 
and  declaring  a  use  to  the  wife  (A). 

2.  At  common  law,  a  freehold  cannot  be  created  to 
commence  infuturo ;  or,  in  other  words,  cannot  be  limited 
to  take  effect  at  a  future  period,  except  by  way  of  remain- 
der upon  some  particular  estate  also  passing  at  the  same 
time  out  of  the  grantor;  for  which  rule,  and  the  reasons 
on  which  it  is  founded,  the  student  is  referred  to  a  former 

(«)  llw  void  UnU  M  BMd  in  Uih  "  to  a  »•■  and  hia  bairt,  ail  hia  baifa 

act  ia  ■  aaM*  MMb  hrgar  liMa  pt»«  "  w*  ao  totally  in  kia  u  ba  najr 

yarty  Wlantiloit,aa<tatoba— dar  "  git*  iIm  land  to  viwa  ha  «rill ;" 

to  asiaad  to  all  bafaditonwaia.  Co.  Lilt  22  b ;  a«  vid*  I  Vanl.  378 ; 


2  BL  Coto.  176.    A  Iwtotioa  by  • 
■M  tobisvwa  baiftwMCMMaqMMly 

•ad  atliar  patiaaal  fiw/mtj,  U  tiaaa-  aniM  nilaa  aa  atttod  in  iba  last  wiib 

■taaftit  to  Mr* ;  *idt  aaet.  1.  napart  to  a  iiaatlarion  by  bin  to  biai> 

(/)  A  litoitollaa  by  a  tosa  to  bia  aaif  ia  fw.  ar  to  bia  •«•  wa  ia  fca; 

•«abaifa.iaaq«ivalsal  toabaiitaliaa  1  Rap.  129  b,  130  a  ;  Co.  Litt.  St  b. 

to  biaaaatf.  and  Ma  baira.  Car,  asya  («>  Moyaa  a.  GiWa.  2  Vara.  386; 

hmi  Ctkm,  -kmmm  jwra  i i  Una  a.  Lnen^  1  Aik.  271 ;  Anbw 


$M».     Aad   lya  tppMiMk  ia.a      r.  BokwibMi.  1 1  Mod.  16& 
i.ihMtf  laadtofivaa         («;  1  8ud.  Ua.  132. 
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part  of  the  work  (t).  But  this  may  be  eflfcctually  done  by 
a  coDTeyaoce  under  the  Statute  of  Uses ;  for  a  use  was 
never  subject  to  the  like  restriction,  but  may  be  limited 
for  any  extent  of  interest,  to  commence  infuturo  (A);  and 
the  statute  taking  effect  on  such  future  interest,  trans- 
mutes it  into  legal  estate  (/).  Thus  a  man  may  covenant 
to  stand  seised  to  the  use  of  another  in  fee  seven  years 
hence,  or  bargain  aod  sell  to  him  in  fee  after  seven  years, 
and  such  conveyance  will  be  effectual  (»«).  So  by  feoff- 
ment, or  lease  and  release,  an  estate  may  be  conveyed  to 
A.  and  bis  heirs,  to  the  use  of  B.  and  his  heirs,  at  the  death 
of  C.  in).  A  use  thus  limited  infuturo,  independently  of 
any  preceding  estate,  is  called  a  springing  use  (o).  Such  a 
use  is  also  often  described  as  executory,  because  it  is  not 
executed  by  the  statute  till  it  comes  into  esse,  by  the  arrival 
of  the  period  contemplated.  Thus,  in  the  two  first  ex- 
amples, the  whole  fee  remains  in  the  covenantor  or  bar- 
gainor, till  the  seven  years  expire  (p) ;  in  the  two  latter,  a 
use  results  to  the  feoffor  or  releasor,  till  the  death  of  C.  (g). 
But  on  these  events  the  springing  use  is  executed,  and  the 
cestui  que  use  is  clothed  with  the  legal  estate  in  fee. 

3.  By  a  common  law  conveyance,  an  estate  cannot  be 
limited  upon  a  future  event,  to  one  person,  in  abridgment 
or  defeasance  of  an  estate  of  freehold,  first  limited  to 
another  (r) ;  which  is  often  expressed  where  the  disposi- 
tions are  both  in  fee  simple,  by  the  maxim  that  a  fee 
cannot  be  limited  on  a  fee  («).     Thus  land  cannot  be  con- 


(i)  Vide  tup.  p.  297 ;  Sugd.  CUb.  Fevne,  by  BaU.  14,  16.  18,  264. 9tb 

163,  (n.)  }  1  Sand.  Us.  138.  edit. 
(k)  Vide  tap.  p.  336.  (()  Fearoe.by  BaU.372.9thed.i  1 

(0  Sugd.  Glib.  161,(0.)  Sand.  Us.  143;  2  Bl.  Com.  173,  164. 

(m)  1  SukI.  Ut.  139.  This  tnazim  applies,  not  only  lo  such 

(n)  Ibid.  140.  limitations  as  leferred  lo  in  ihe  text, 

(0)  Sugd.  Gilb.  153.  but  alto  to  limitatioos  of  one  fee  upon 

(p)  Ibid.  161.  (0.),  153,  (d.)  another,  by  way  o{  remainder.     For 

(9)  1  Saod.  Ut.  140.  no  remainder  (as  we  have  seen)  can 

(r)  Co.  Litt.  by  Butl.  203  (b),  0.  be  limited  on  a  fee  simple  (supra,  p. 

(l)i  Coganv.  CflgaB,Cro.Eliz.360;  296).    And  therefore  if  land  be  givco 
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Tcyed  at  common  law  to  A.  in  fee,  or  for  life,  with  provi- 
sion that  when  B.  returns  from  Rome,  it  shall  thenceforth 
immediately  go  orer  to  C.  in  fee  (/).  For  this  would  be  to 
defeat  the  first  estate  by  force  of  a  condition,  which  can 
only  be  done  by  the  entry  of  the  grantor,  or  his  heirs;  and 
t»-~  '^■-rt  of  such  entry  would  be  to  destroy  the  second 
1  I)  as  well  as  the  first,  and  to  restore  the  grantor 

and  his  heirs  to  their  former  estate  («).  But  a  use  might 
ml  ways  be  made  to  shifl  in  this  manner,  from  one  person 
to  another  {x) ;  and  therefore,  since  the  statute,  land  may 
be  conreyed  through  the  medium  of  a  use,  in  like  manner  ; 
ts  I)    '  •  to  A.  and  his  heirs,  to  the  use  of  A.  and 

his  I  I  aviso,  that  when  B.  returns  from  Rome 

the  land  shall  be  to  the  use  of  C.  and  his  heirs  (y),  A 
use  so  limited,  in  derogation  of  a  preceding  estate,  is 
called  a  shifting  or  secomdanf  use  (t) ;  and  this  also  is  of 
the  executory  kind,  the  operation  of  the  statute  being 
suspended  till  the  event  arrives  (a).  Thus,  in  the  example 
just  given,  there  is  a  use  first  executed  by  the  statute  in 
A.,  and  when  B.  returns  from  Rome,  the  use  to  C.  comes 
into  eaej  and  is  executed  in  him.  As  to  the  form  of 
disposition  itself,  it  is  often  called  a  conditional  limita- 
tion (6) ;  but  the  term  cannot  with  propriety  be  applied 
to  it,  in  an  exclusive  sense  (c).  For  there  is  a  conditional 
limitation  of  another   1()f><1    \%lii<')i   ;«  capable   of  being 

I*  A.  Md  kit  Ml*,  w  iMf  M  B.  Iw*  (()  Uanw.  bj  Bad.  14. 16.9tli  ad. 

\mi%  of  In*  bodj.  ( wbicb  b  ■  (w  ■••  (» )  Co.  I  ju.  379  •  ;  LiiL  ».  721. 

plt^MMItd.«pt«.p  tSA.MM(r)),  Ttt.  711}  1  8m4.  M%.   151;  tid* 

wkk  iwilidw  ia  fto  !•  C,  Ikte  vt'  Mp.  Y79. 


h  voldt  Fmim,  by  Batf.         («)  S^d.  Oilb.  163,  I54.(*.)i  I 

tTt.  Ml  adit    Aad  tU  msia.  la  BMid.  Ut.  I6t. 
ihk  wmm  «t  k,  ffOm  to  i  umjiam         (y)  1  Saad.  Vt.  149. 
aadw  tha  Stalala  af  Um.  a*  i»«n  at         («)  1  9aad.  Ut.  I6t ;  8a|d.G{lb. 

tiMia  at  caMMs  law.    It  la.  bawa»tr.  1S8.  (a.) 

la  ba  umlUoiad,  thai  thara  mtj  ba         (a)  Ra|d.  OObi  IM.  15A    -  -  T 

■lui  Ban  m  mkHtnti  llailHlliai  af  Saad.  V*.  144. 
tbafM.«4afa«Babar  tbaaibby  najr         (I)  Pbaraa.  bj  BatL  Ift.  Mb  ad. 


af  Biaii^Mt  iiiladir.  tlda  Mpra,         (e)  8«fi.  Gllk  171.  (a.) 

f.  IM. 
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created  at  the  common  law ;  as  where  land  is  given  to  A. 
until  B.  returns  from  Rome,  and  afler  the  return  of  B., 
then  to  C.  in  fee  (d).  And  the  distinction  between  the 
two  cases  is  this,  that  in  the  latter,  the  estate  to  C.  is  not 
directed  to  come  into  possession,  till  that  to  A.  naturally 
determines  by  the  effluxion  of  the  period  for  which  it  was 
limited,  and  it  is  therefore  good  as  a  remainder  (e) ;  but  in 
the  prior  one,  C.'s  estate  takes  effect  in  abridgment  or  ex- 
clusion of  A.'s,  and  is  consequently  no  remainder  (/) ;  for 
every  remainder  must  await  the  determination  of  the  par- 
ticular estate  (g).  It  remains  only  to  observe,  that  upon 
questions  of  legal  construction,  a  preference  is  always 
given  to  the  modifications  of  the  common  law  ;  and  there- 
fore it  is  firmly  settled,  that  no  estate  capable  of  being 
considered  as  a  remainder  (according  to  the  rules  by 
which  remainders  are  limited)  shall  ever  hn  construed  as 
a  shifting  or  springing  use  (h). 

4.  The  grantor,  in  a  common  law  conveyance,  cannot 
reserve  to  himself,  nor  confer  on  any  other  person,  the 
power  of  revoking  or  altering  the  grant,  by  any  future  act 
or  instrument ;  for  that  is  deemed  repugnant  to  the  con- 
veyance itself  (i).  The  utmost  that  the  common  law  al- 
lows, is  a  deed  of  defeasance  (coeval  with  the  grant,  and 
therefore  esteemed  a  part  of  it)  upon  events  specifically 
mentioned  (A).  But  the  limitation  of  a  use,  subject  to  a 
power  of  this  description,  was  not  considered  as  involving 
any  repugnancy ;   for  a  use  was  a  mere  direction  to  the 

(d)  1  Sftod.  U*.  161 ;  Fe%roe,  by  limited  on  an  uncertain  event  it  of 

Butl.  13,  9th  edit.  couneicvntingent  remainder,  FearM, 

(«)  Fearoe.  by  Butl.  12.  13.  U.  by  Butl.  13.  n.  (A).  9tb  ed. 

9tb  edit.    It  U  to  be  understood  here  (/  )  Co.  Litu  379  a ;  Lilt  i.  721 , 

that  the  particular  esUte  limited  to  722,723. 

A.  amount*,  by  consUuction  of  law,  to  (g)  Vide  aup.  p.  299. 

an  estate  for  his  life,  determinable  on  (A)  2  Saund.  by  Wm».388 ;  Fearoe, 

B.'t  return  from  Rome  ;  and  therefore  by  Butl.  393,  9th  edit, 

the  whole  fee,  except  this  determin-  (0  Co.  Litu  237  a;  2  BU  Com. 

able  life  esUte,  remains  in  ibegtantor.  327.  335  ;  2  Fonb.  158.  159. 

to  be  granted  over  as  he  may  think  (k)  2  Bl.  Com.  335. 
proper.     The  remainder  to  C.  being 
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tniitoe,  bow  he  wu  to  deal  with  the  legml  estate ;  which 
miglit  wdl  be  recalled  or  changed  (/).  Therefore,  in  a 
eoofqfaacc  under  the  statnte,  a  proviso,  giring  to  the 
grantor,  or  grantee,  or  a  stranger,  authority  to  revoke  or 
alter,  by  a  subeeqoent  act,  the  estate  first  granted,  will  be 
valid ;  for  it  is  in  effect  no  naore  than  an  authority  to  re- 
voke the  use  first  limited,  or  to  declare  a  new  one(M). 
Such  provisoes  are  called  powers  (n),  (a  term  properly  ap- 
plicable, as  we  have  seen  (o),  to  etll  authorities,  as  distin- 
goished  from  estates);  and  are  either  mere  powers  of 
reooeatiom  (p),  enabling  the  grantor  simply  to  recal  what 
he  has  bestowed,  or  powers  of  revocation,  and  new  oppoiMt' 
wwMt{q\  authorizing  the  grantor,  or  some  other  person, 
to  alter  or  make  a  new  disposition  of  the  estate  conveyed. 
The  first  will  of  course  hardly  find  a  place  except  in 
grants  of  a  gratuitous  nature,  (or  voluntary  conveyances  as 
they  sre  called,)  though  in  these  they  are  naturally  to  be 
expected  (r) ;  mankind,  according  to  the  remark  of  Lord 
Bacon,  having  always  affected  to  have  the  disposition  of 
their  property  revocable  in  their  own  time,  and  irrevocable 
errr  afterwards  (#).  But  with  respect  to  powers  of  revo- 
ratioii  and  new  appointment,  they  are  of  frequent  occur- 
rence in  the  more  common  case  of  conveyances  founded 
'  '  .  and  particularly  in  family  settlements; 
i  >etng  to  indulge  the  caprice  of  any  party, 
but  to  carry  into  effect  with  greater  convenience  the  ar- 
rangements actually  contemplated.  Thus  if  a  life  estate 
be  Kmited  to  the  Kottlur,  with  remainder  over,  it  is  com- 
mon to  insert  a  power  enabling  him  from  time  to  time  to 
make  effectual  leases  of  the  property  in  possession,  for 


(l)8iit4.0i».16S(»).  (^)  , 

(■)  IbM.  pUw  ftmm  of  miniiis.  Wi  mi  « 

<■)  "Hm  ImilttiM  tad  aoAfyiaf  mmwmm.    4  Crata*.  Dif.tai. 

•f  «MM  kjr  ftflM  9t  pMrm,  MM  (f )  I  8m1  Ut.  166 ;  4  CniiM, 

frMi«qyifiM**«eMMMk*.  villi  Di|.S».      . 

tiM  SIMSM  of  UiM."    1  B«r.  ttO.  (O  2  I^«^I66»  •.(!). 

(•)  Vidt  MP  p.  «l«.  (•)  %  Bl.  Cmi.  Sift. 
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ttelit  not  — eesding  twenty-one  yean;  a  pnTilege  reRtoa- 
able  and  convenient  in  itaelf,  but  such  as  a  mere  tenant 
for  life  cannot  exercise  by  the  general  rule  of  law,  and 
without  the  aid  of  an  express  proviso  of  this  description. 
Of  the  aame  nature,  in  general,  are  the  usual  powers  of 
jointuring,  selling,  charging  land  with  the  payment  of  sums 
of  money,  and  the  like  (0 ;  and  all  these  are  technically 
described  as  powers  of  revocation  and  new  appointment, 
because,  in  autborizing  a  new  disposition  not  made  by  the 
conveyance  itaelf,  they  operate  pro  tanto  as  a  revocation 
of  those  which  it  contains  (u).  Such  a  power,  if  closely 
considered,  will  be  found  to  amount  to  an  authority  to 
create  a  use,  to  take  effect  in  derogation  to  a  certain  extent 
of  the  uses  first  limited ;  or  rather  to  the  virtual  limitation 
of  an  executory  use  of  that  description  in  favour  of  such 
person,  and  for  such  estate,  as  shall  be  defined  by  the  sub- 
sequent act  of  the  donee  of  the  power(*).  This  subsequent 
act  or  exercise  of  the  power,  is  called  an  appointment  (y) ; 
and  its  effect  (when  it  correctly  pursues  the  authority  (z) ) 
is  to  raise,  in  favour  of  the  appointee,  a  use  corresponding 
to  the  estate  appointed  ;  which  being  served  out  of  the 

(I)  2  Sand.  Ut.  81.  jcc.,  the  uitiniineal  io  etery  cue  ope« 

(m)   1  Sand.  Ut.  155;    4  Cruise,  rates   strictly  as   an   appotntment   or 

Dig.  228.    The  term  pou>tT  of  retoea-  declaratiou  of  the  use ;  and  therefore, 

turn  and  ntv  appointment  is  not,  how-  in  consequence  of  the  rule  before  no- 

ever,  utually  applied  to  a  mere  power  ticed,  that  there  cannot  be  a  use  upoa 

of  leasing,  jointuring,  or  the  like ;  bat  a  use,  Uie  bargainee,  &c.  takes  ih« 

to  powers   of  a  ditferent  nature,   as  legal  estate,   the  appointment   being 

where  a  man   conveys   his  estate  to  made  to  hiro  ;  and  if  any  ulterior  use 

trustees  to  certain  uses,  with  proviso  is  declared,  it  operates  merely  as  a  trust 

ibat  it  shall  be  lawful  for  biro  at  any  in  equity."    2  Sugd.  Powers,  14,  edit 

future  time  to  revoke  these  uses  and  1836;  et  vide  ibid.  vol.  i.  p.  240. 

declare  new  ones,  &c. ;  ibid. ;  et  vide  (s)    As   to  invalid    executions  of 

1  Craiae.  Dig.  438 ;  Doe  v.  Martin,  4  powers,  vide  2  Sugd.  Pow.  94,  6th 

T.  R.  39.  edit.;  Rutland  v.  Doe.  5  Mee.  &  W. 

(x)  Sugd.  Gilb.  162,  153,  (n.);  2  688;  as  to  the  manner  of  executing  a 

Sand.  Us.  81.  power  to  appoint  by  uill,  vide  7  W.  4 

(y)  2  Sand.  Ua.  31.    "In  what-  &  1  Vict.   c.  26,  ss.  27,  10;    as  to 

ever  mode  the  power  is  exercised,  wbe-  illutary  appoinimenu,  1 1  Geo.   4  tt 

ther  by  giant,  barg«in  and  s-le,  will,  1  Will.  4,  c.  46. 
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original  seisin,  is  immediately  executed  by  the  itatete,  and 
transmuted  into  equivalent  legal  estate  (a).  An  appoint- 
ment is  not  considered  as  an  independent  conveyance  (6). 
It  is  merely  ancillary  to  the  former  deed;  which  (as 
already  observed)  contains,  in  eflcct,  a  prospective  limi- 
tation of  the  new  use.  The  appointee,  therefore,  is  con- 
•idered,  for  most  parposes,  as  deriving  his  title  under  the 
original  coBTayaace  (c) ;  and  to  be  in  the  same  position  as 
if  that  instmment  liad  actually  contained  a  limitation  ia 
his  favour,  to  the  extent  of  the  estate  appointed. 

Not  only  as  to  the  limitation  of  estetes,  but  in  other 
particulars,  there  are  important  difTerences  between  con- 
▼eymnces  to  uses,  and  those  that  take  effect  at  common 
law.  For  most  purposes  (as  we  have  seen)  an  actual  pot- 
■OMion  is  deemed  to  be  given,  by  the  former  conveyances, 
eqntTideiit  to  that  which  would  have  been  obtained  if  the 
alienee  (supposing  the  interest  conferred  to  be  freehold) 
had  veceiTed  livery  of  seisin,  or  (supposing  it  leasehold) 
had  niaide  aetoal  entry  (d).  But  as  a  bargain  and  sale,  a 
oorenant  to  stand  aeised,  and  a  lease  and  release,  convey 
the  actual  poeeeifion  by  construction  of  law  only,  so  they 
differ  from  a  feoffment,  in  such  incidents  as  result  from 
its  real  delivery  in  point  of  fact.  Therefore,  though  a  feoff- 
ment, when  made  by  the  tenant  in  actual  possession,  will 
eonvey  a  wrongftil  estate  of  freehold  (supposing  his  title 
iaaafficient  to  give  a  rightful  one),  and  when  made  by  a 
paitiffwltir  tenant  for  a  greater  estate  than  he  can  lawfully 
convey,  will  occasion  a  forfeiture  (or  in  the  case  of  tenant 
in  tail  a  discontiaoance)  of  the  particular  estate,  and  the 
contingent  remainders  dependent  on  that  estate  are  con- 
sequently  liable  to  be  defeated  (r),  no  such  results  will  follow 
from  any  conveyance  by  way  of  covenant  to  stand  seised, 
bargain  and  tale,  or  lease  and  release(/).     For  by  the 

(•)SS««d.U».e3}4CniiM,I>if.  vid*  3  8«g4.  PMws.  16.  cdib  IMflL 
nb.  (i)  %  Bud.  U».  61  •,  «Ut  Mp.  p. 

(ft)  1 8«ad.  Ut.  M.  4M,  494. 

(«)  4  Cnim,  Dif.181. 407;  Brin*  (•)  Vkk  lup.  pp.  473. 906. 

Urn  t.  OMdM.  4  Btof-  N.  C.  714 ;         (/)  1  SsmI.  Ut.  73. 
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feofTment  there  is  an  actual  investiture  of  the  possession, 
as  for  an  estate  of  freehold  ;  which  must  take  effect  either 
dejure  or  de  facto;  but  the  other  conveyances  can,  in  their 
nature,  pass  no  more  than  the  grantor  may  lawfully  trans- 
fer(^).  For  this  reason,  they  have  received,  by  way  of  dis- 
tinction from  a  feoffment,  (and  others  now  abolished  of  the 
like  nature,)  the  appellation  of  innocent  conveyances  (A). 

The  student  who  reflects  attentively  on  the  nature  of  a 
conveyance  under  the  Statute  of  Uses,  as  we  have  at- 
tempted to  explain  it  in  the  present  chapter,  will  not  fail 
to  be  impressed  with  the  importance  of  the  changes  which 
this  act  of  parliament  incidentally  occasioned.  It  has 
been  said  to  have  had  little  other  effect  than  to  make  a 
slight  alteration  in  the  formal  words  of  a  conveyance  (i), 
a  remark  alluding  to  the  practice  it  has  introduced  of  limit- 
ing one  use  upon  another,  when  the  intention  is  to  give  a 
trust  estate.  So  far  indeed  as  the  creation  of  that  species 
of  interest  is  concerned,  such,  and  such  only,  is  its  result, 
but  the  remark  puts  altogether  out  of  sight  its  operations 
in  regard  to  the  legal  estate.  We  have  seen  that  it  en- 
ables the  owner  to  dispose  of  this,  in  methods  obviously 
more  suitable  to  the  exigencies  of  social  life  than  the  con- 
veyances formerly  in  use,  and  exempt  from  the  harsh  and 
inconvenient  effects  with  which  these  were  sometimes  at- 
tended ;  and  (what  is  of  still  greater  consequence)  that  it 
materially  enlarges  the  power  of  alienation  itself,  by  afford- 
ing him  the  means  of  subjecting  his  property  to  a  variety 
of  arrangements  of  which  it  was  before  incapable. 

In  thus  affording  escape,  however,  from  the  rigours  of 
the  antient  law,  the  statute  would  have  opened  the  door 


(g)  Fearne,  by  Butler,  322,  9th  ed.;  longi  tlao  to  a  grant.  Co.  Litt.  332  a  ; 

Smith  V.  Clyfford.  1  T.  R.  744.  2  Saod.  Ua.  49. 

{h)  Fearne,  ubi  sup. ;  in  Smith  v.  (i)  2  Bl.  Com.  336.     The  learned 

ClyflTord,  1  T.  R.  744,  they  are  termed  Commentator,  however,  notices  imme- 

Uwful  cooveyancea.    The  aame  pro-  diately  afterwards,  p.  337,  its  having 

perty  of  passing  no  estate  beyond  what  introduced  new  species  of  conveyance, 
the  grantor  may  properly  transfer,  be- 
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(unless  closely  watched)  to  inconveniences  of  a  difTerent 
description;  for  it  would  have  enabled  conveying  parties, 
through  the  medium  of  springing  and  shifting  uses,  and 
powers  of  revocation  and  new  appointment,  to  prescribe 
the  course  in  which  their  property  shall  devolve,  and  pre- 
vent its  effectual  alienation,  for  any  period  of  time  how- 
ever extended.  And  therefore  to  curb  this  license,  it  has 
been  found  necessary  to  establish  a  ri^id  rule  of  restric- 
tion. In  order  to  explain  this,  we  shall  be  led  into  some 
examination,  before  we  close  the  chapter,  of  a  subject 
which  now  for  the  first  time  presents  itself,  viz.  that  of 
perpetuity  (k).  In  settlements  (by  which  we  mean  convey- 
ances by  way  of  provision  for  a  family,  whether  made  in 
consideration  of  marriage  or  otherwise),  grantors  have 
always  been  naturally  prone  to  confine  an  estate  as  long 
as  practicable  to  the  same  line  of  succession.  The  earliest 
known  method  pursued  for  the  accomplishment  of  this 
object,  was  the  creation  of  an  estate  tail;  which  once  ope- 
rated as  a  sure  and  perpetual  settlement  of  the  property, 
in  the  line  of  the  first  donee,  for  the  remotest  generations. 
But  as  all  such  fixed  and  permanent  arrangements  of  the 
grantor's  estate  necessarily  imply  that  during  the  period 
for  which  they  are  to  last,  the  right  of  alienation  is  to  be 
withheld  from  the  succeeding  proprietors,  they  have  been 
considered  in  later  times  with  reasonable  jealousy  and 
dislike,  as  tending  to  embarrass  the  transactions  of  man- 
kind, and  to  frustrate  the  purposes  for  which  property 
was  first  established  (/).  To  these  fSwlings  was  doubtless 
in  some  measure  attributable  (m)  the  doctrine  established 
by  Taltanim's  case,  io  the  reign  of  Edw.  IV.  (a),  by  which 
a  common  recovery  was  allowed  to  have  the  effect  of  un- 

(fc)  At  10  ptfpvtoity.  i«t  CaddJ  *.  (I)  8m  S  BI.  Com.  173. 

Ptlnw,  10  Biaf.  140 ;  Toll«Mcb«  («)  8m  Tfeyior  *.  Honh,  1  Bwr. 

V.  Lord  CevMlry.  8   Hlifb.   N.  8.  60  ^  6  CniiM.  Dif .  328. 

ft47 }  Co.  Liu.  bj  Bull.  379  b.  327  • ;  («)  8m  •■  to  di«  cm*.  6  Civfas. 

ISafd.Ptow.  401.  «ilii.  1838}  1P«».  D^.  488. 488  i  m^  p.  884. 
Dm.  388i  8  Rm«m'»  HttL  Esf.  L. 
884  i  tl  «U«  Mp.  p.  487,  (•.) 
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fettering  au  estate  tail.  In  the  same  spirit,  when  limita- 
tions by  way  of  springing  and  shifting  uses,  and  powers 
of  revocation  and  new  appointment,  came  into  practice, 
the  courts  of  justice  soon  began  to  contemplate  with 
alarm,  the  tendency  of  these  devices  to  impose  restraints 
on  alienation.  For  as  the  estate  limited  by  the  executory 
use  defeats,  as  soon  as  that  use  comes  into  eue,  the 
estate  already  vested,  no  effectual  and  absolute  convey- 
ance can  be  made  during  the  interval,  however  protracte<l 
it  may  be.  It  was  thought  necessary  therefore  to  impose 
some  check  on  limitations  of  this  kind,  and  to  establish 
some  limit  afler  which  they  should  not  be  allowed  to  ope- 
rate. The  period  which  the  courts  have  thought  fit  to 
prescribe  for  this  purpose,  was  derived  from  the  state  of 
the  law  applicable  to  entails.  Even  upon  the  most  per- 
manent plan^  viz.  that  of  strict  settlement  (to  which  we 
adverted  in  a  former  place  (o),)  an  estate  tail  could  not, 
after  the  doctrine  established  by  Taltarum's  case,  be  pre- 
served from  alienation  longer  than  during  the  life  of  the 
first  taker,  and  the  nonage  of  the  tenant  in  tail  next  in 
remainder;  for  on  attaining  twenty-one,  he  was  compe- 
tent, with  the  concuiTcnce  of  the  former  party,  to  suffer  a 
recovery.  By  analogy  to  this(p),  it  is  held,  that  an  estate 
by  way  of  executory  use,  must  be  so  limited  as  neces- 
sarily to  vest  in  possession  before  the  termination  of  some 
life  or  lives  in  being,  and  the  subsequent  minority  of  some 
infant  person ;  or  instead  of  such  minority,  a  fixed  period 
of  twenty-one  years  {q) ;  the  periods  of  life  and  minority 
being  each  taken  as  inclusive  of  that  of  gestation  in 
utero  (r).    Nor  is  the  restriction  just  mentioned  applicable 

(o)  Vide  sup.  p.  307.  rule,  where  the •hiftbgaMuprcoaded 

(p)  Co.  Litu  Harg.20  a,  n.  (5).  by  au  estate  tail,  2  Hayes'  Conv.  p. 

(9)  Cadellc.  Palmer,  10  Bing.  140;  170,  (d.) 

Doe  r.  Ewart,  7  Ad.  &  £1.  648  ;  8  (r)  See  the  same  muthoriliet.    A 

Bligh,  N.  S.  547  ;  Long  v.  Hlackall,  man's  legal  existence  includes,  as  we 

7  T.  R.  100.    As  to  the  effect  of  this  may  recollect,  by  the  geoeral  rule  of 

rule  on  powers  of  sale,  vide  1  Sugd.  law,  the  period  while  be  is  in  ventra  ta 

Pow.  181,  6th  edit.;   1   Hayes'  Codv.  mert;  vide  sap.  p.  129,  305. 
p.  497,  and  u  to  the  exception  to  the 
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to  executory  uses  only ;  for  it  baa  been  long  ertablished 
MM  M  general  principle,  that  the  law  abhors  perpetuity  («) ; 
that  is,  any  limitation  of  real  estate  (whether  for  legal  or 
•qoitabie  interests,  and  whether  by  way  of  executory  use, 
remainder,  or  otherwise),  which  tends  to  make  it  unalien- 
able daring  a  longer  period  than  tliat  above  specified.  If 
lands  therefore  be  limited  to  a  person  in  ewf,  with  re- 
mainder after  his  decease  to  his  unborn  children ;  and 
afterwards  to  the  children  of  such  unborn  children;  this 
last  remainder  is  absolutely  void  (<)• 

In  connection  with  the  subject  of  perpetuity,  as  affecting 
the  disposition  of  lands,  we  may  notice  here  the  state  of 
the  law,  with  respect  to  the  accumulation  of  the  income 
of  real  estate.  A  remarkable  instance  having  occurred, 
in  which,  to  secure  an  immense  fortune  to  his  distant 
descendants,  a  testator  had  recourse  to  the  expedient  of 
directing  the  rents  and  profits  of  land  to  be  invested  from 
time  to  time  by  his  trustees  and  their  heirs,  and  accumu- 
late during  the  whole  of  a  great  number  of  lives  (u);  it 
was  thought  expedient  to  put  a  check,  for  the  future,  on 
dispositions  of  this  description ;  and  it  is  consequently 
now  provided  by  act  of  parliament,  (39  k  40  Geo.  III.  c. 
98,)  that  no  such  accumulation  shall  be  allowed  for  a 
longer  term  than  the  life  of  the  grantor,  or  twenty-ona 
years  from  the  death  of  the  gprantor  or  testator,  or  the 
minority  of  some  person  living  or  in  venire  so  wtere  at  his 
death,  or  during  the  minority  only  of  such  person  as  would 


(0  9  BL  Coa.  174.  Ii  it  Midi*  («)  Himwm  tkccMSoriir.TlMl- 
IO  lUp.  lis  b.  tlM  -fmftfuUm,  lMMa't«iU.Mi*«kkli.vid9r«arM. 
u4pMMU«rooMwl-  ky  B«Uw.  416,  (•.X  M  adii.  TU 
iwwabmaaiwNMiMtMaii  piapwty  ii  mU  to  Im»«  OMriMsd  af 
llaliM,  tm  m  mm  m  Ikajr  Uadad  mUI«  of  ahMt  £4000  •  jrwr, 
**  fcwbwlionhlia^Mliiw.j«J|-  tad  piwoMlly  olthof  half  >  ■JlliM ; 
**  SMM  kM  alwajt  bMS  gbM  ■gkiaii  —d  Uw  pwbibl<  mow  ol  iW  >w« 
••  iha*.  aad  mm  m  mj  tisM  gi«M  M«bitd  faad  wm  MliaaMd  tl  tktm 
»  hr  ibMi."  X19.000.000. 
(I)   Pmhm.  by  B«ttor,  AOt.  9lb 
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for  the  time  being,  if  of  full  age,  be  entitled  to  the  rents 
and  profits  (x).  This  restriction  however  does  not  extend 
to  any  provision  for  payment  of  debts,  or  for  raising  por- 
tions for  children,  or  to  any  direction  touching  the  produce 
of  woods  or  timber. 


(x)  Oo  tbe  coMtracUoo  of  thit  »U-  Madd.  275  ;  Sbaw  *.  Rhode*,  1  Myl. 

tare,  vide  Southamptoo  v.  Hertrord,  2  &  Cr.  136  ;  aod  the  olbor  aaUiortUct 

\«t.Si  B.  54  ;  Maiihtll  v.  Holloway,  cited  ia  I  Smith's  Leading  Cam,  p. 

3  Swaast.  432 ;  Haley  a.  Banister,  4  186. 


(     513     ) 


CHAPTER  XIX. 

OP   CONVBTAMCB8    BT    TENANTS    IN    TAIL,    AND 
MARRIED   WOMEN. 


Bora  conveyances  at  common  law,  and  those  under  the 
Slatate  of  Usee,  are  capable  of  being  applied  to  transfer  the 
interests  of  tenants  in  tail  and  married  women ;  but  as 
they  are  not  efiectual  for  these  purposes,  except  by  virtue 
of  certain  acts  of  parliament,  distinct  from  the  Statute 
of  Uses,  nor  without  observing  the  solemnities  which 
those  acts  prescribe,  they  may  therefore  properly  be  con- 
ndered,  when  applied  to  either  of  these  purposes,  as  con- 
■titnting  a  separate  cIr<(s  of  conveyances  by  force  of  the 
statute  law. 

Though  a  tenant  m  tail  has  an  estate  oi  iMhentance,  yet 
by  none  of  the  conveyances  hitherto  examined,  if  in  their 
simple  form,  (that  is,  unaccompanied  with  the  solemnities 
above  referred  to,)  can  an  indefeasible  interest  be  granted 
by  him  beyond  the  period  of  hb  own  life ;  for  whatever 
estate  he  grants  must  either  determine  with  his  life,  or  at 
is  liable  to  be  defeated,  afler  bis  decease,  by  his 
or  in  default  of  iaane,  by  the  remainderman  or  rever- 
sioner. And  again,  a  married  woman,  or  (as  she  is  tech- 
nically called)  a/csM  covert,  is  not  capable  by  any  of  these 
conveyances  (a),  in  their  simple  form,  to  make  aliena- 
tion of  her  lands  and  tenements  (except  as  regards  her 
equitable  interest  in  property  given  in  trust  to  her  separate 
use),  for  any  estate  whatever,  or  to  subject  them  to  any 
charge  (6). 

(•)  t  BL  CMk  tn.  ftmm  tt  Mtutin  itm  stl  ntmd 

VOL.1.  .LL 
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These  incapacities  result  indeed  in  the  two  cases,  from 
▼ery  diflerent  causes.  That  of  the  tenant  in  tail  is  by  the 
effect  of  the  Statute  De  Donitt  passed  to  protect  the  interest 
of  those  in  succession  and  expectancy,  in  the  case  where 
land  is  given  to  a  man  and  the  heirs  of  his  body ;  but  the 
incompetency  of  the  feme  covert  is  a  personal  one,  and 
imposed  upon  her  by  the  common  law  (with  other  similar 
disabilities)  in  consequence  of  her  being  subject  to  the 
control  of  her  husband,  and  presumably  deprived  of  her 
freedom  of  agency.  In  both  cases,  however,  notwith- 
standing the  general  rule  of  restriction,  the  law  has  long 
allowed  a  more  ample  power  of  alienation  to  be  exercised 
through  the  medium  of  particular  methods  of  assurance ; 
in  former  times  by  Jineg  and  recoveries,  which  were  alto- 
gether of  a  special  nature,  and  now  by  any  of  the  ordinary 
conveyances  already  examined,  with  the  accompaniment 
only  of  certain  forms  or  solemnities  of  a  special  kind.  The 
mode  of  alienation  as  regards  tenant  in  tail  and  married 
women  respectively,  may  be  considered  therefore  as  natu- 
rally forming  one  entire  or  consolidated  subject,  and  has 
in  fact  been  so  treated  by  the  legislature. 

This  branch  of  law  is  now  chiefly  regul-.iU-d  by  the  3  & 
4  Will.  IV.  c.  74,  (the  statute  for  abolishing  fines  and 
recoveries,)  by  the  provisions  of  which  a  tenant  in  tail  is 
empowered,  in  such  methods  as  therein  mentioned,  to  bar 
the  estate  tail  (as  it  is  commonly  expressed),  that  is,  to 
confer  a  fee  simple  absolute  (or  any  less  estate)  on  the 
person  to  whom  he  conveys,  indefeasible  by  the  issue,  or 
by  any  ulterior  claimants;  and  a  married  woman  may 
also  by  such  means  as  there  specified,  dispose,  with  the 
husband's  concurrence,  of  any  estate  which  she  alone,  or 
he  in  her  right,  mav  h-.ivo.  as  ftillv  find  cfrfc  fimllv  as  if 

Id  execution  of  a  mere  fwiLrr  or  autno-  acts  as  theae  majf  oc  none  nv  ncr  wiih- 

rit\i,  or  in  performance  of  a  condition,  out  ber  butbaod.     Co.  LitU  bj  liarg. 

as  where  land  it  vested  in  her  on  ron-  1 12,  n.  (6). 
ditioo  to  convey  to  others.    And  such 
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•he  were  a  feme  sole  (c).  The  modes  of  proceeding  to  be 
adopted  for  these  purposes,  are  (as  already  stated)  new, 
and  by  way  of  substitution  for  the  antient  methods  of 
fine  and  recovery  ;  which  being  now  abolished  (rf ),  and  of 
a  character  besides  peculiarly  abstruse  and  uninviting, 
we  would  gladly  pass  by,  without  farther  notice.  The 
learning,  however,  which  they  involve,  is  still  so  material 
to  the  history  of  existing  titles,  and  even  to  the  correct 
•pprebension  of  the  new  system,  that  they  cannot  with 
propriety  be  led  unexamined  ;  and  before  we  attempt  to 
give  any  farther  account  of  the  substituted  methods,  we 
•hall  think  it  expedient  to  discuss  at  some  length,  the  na- 
ture of  a  fine  and  of  a  recovery. 

They  were  botli  of  the  class  of  cou\i  \  nuts  by  mutter 
of  record ;  and  both  consisted  of  fictiiiuus  suits  in  tlie 
Court  of  Common  Pleas  at  Westminster;  in  which  the 
inleoded  alieoee  was  supposed  to  recover  the  estate,  by 
prooesa  of  law.  In  their  origin,  indeed,  they  were  actual 
suits  commenced  at  law  for  the  recovery  of  the  possession ; 
but  being  found  competent  to  confer  a  title,  in  cases  where 
the  ordinary  conveyances  would  not  suffice,  they  were  at 
length  adopted  as  mere  means  of  transfer  between  persons 
not  really  standing  in  the  relation  of  adverse  litigants  (e). 
It  will  be  necessar)'  however  to  consider  them  successively, 
and  in  detail. 

QAod  first,  of  Fitu*. 

A  fine  was  so  called,  because  it  put  an  end,  not  only  to 
the  suit  then  commenced,  but  also  to  all  other  suits  and 
oontroversies  concemiiig  the  aame  matter.  Or  as  it  is  ex- 
prwied  in  an  antient  record  of  parliament  (/),  18  Edw.  I., 
**  Norn  in  regno  Anglia  provideatur  vel  nt  aliqua  tecuritat 
mtffor  MM  tolenmior  per  qmam  aliquis  vet  aiiqwa  stmtMm 
MTiiaresi  kaUre  po$tU,  vti  ad  ifatum  mnm  mr^leaadmm 
nHqmd  totennims  tettimonium  prodweere,  tpuim  finem  in 

(•)  SMt.  77.  (,)  %  ni.  C«m.  349. M7. 

{4)  UtX.  %.  (f)7  Roll.  AK  13. 

LL  2 
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Qcirria  domini  regis  ievatum  ;  qui  quidem  finis  tie  voeatMT, 
to  quod  finis  et  contummatio  omnium  placitorum  esse  debet : 
ei  hoc  de  causa  providehatur."  Fines,  indeed,  are  of 
equal  antiquity  with  the  first  rudiments  of  the  law  itself; 
are  spoken  of  by  Glanvil  (<7),  and  Bracton  (h),  in  the  reigns 
of  Henry  II.  and  Henry  III.  as  things  then  well  known 
and  long  established  ;  and  instances  are  produced  of  them, 
even  prior  to  the  Norman  invasion  (t).  So  that  the  statute 
18  Edw.,  I.  called  modus  levandi  fines^  did  not  give  them 
original,  but  only  declared  and  regulated  the  manner  in 
which  they  should  be  levied  or  carried  on,  and  that  was  as 
follows. 

1 .  The  party  to  whom  the  land  was  to  be  conveyed  or 
assured,  commenced  an  action  or  suit  at  law  against  the 
other,  generally  an  action  of  covenant  (k),  by  suing  out  a 
writ  of  covenant]]  (denominated  from  its  initial  words, 
when  the  proceedings  were  in  Latin,  a  writ  of  pracipe 
quod  teneat  conventionem),]^i\\e  foundation  of  which  was  a 
supposed  agreement  or  covenant  that  the  one  should  con- 
vey the  lands  to  the  other ;  on  the  breach  of  which  agree- 
ment, the  action  is  brought.  On  this  writ  there  was  due 
to  the  crown,  by  antient  prerogative,  a  primer  finet  or  a 
Doble  for  every  five  marks  of  land  sued  for,  that  is,  one 
tenth  of  the  annual  value  (/).  The  suit  being  thus  com- 
menced, tlien  followed,  2,  The  licentia  concordandi,  or 
leave  to  agree  the  suit  (m).  For  as  soon  as  the  action 
was  brought,  the  defendant,  knowing  himself  to  be  in 
the  wrong,  was  supposed  to  make  overtures  of  peace  and 
accommodation  to  the  plaintif}',  who  accepting  them,  but 


(g)  L.  8,  c.  I.  (m)  In  the  limet  of  strict  feud&I 

(h)  L.  5,  U  5,  c.  28,  t.  7.  juriidictjon,    if  a    vatsal    had    com- 

(i)  Plowd.  369.  roenced  a  suit  id  the  lord's  court,  he 

(fc)  A  Bne  might  also  be  levied  on  rould  not  abandon  it  without  leave  ; 

a  writ  of  mesne,  of  tc^mntia  charttc  lest  the  lord  shonUI  be  deprived  of  his 

or    de     coiuuetttdinibus    tt   tgrvitiii,  perquisites   for  deciding    the    cause. 

Finch.  L.  278.  Robertson,  Cha.  V.,  I.  31. 

(/)  2  Iiut.511. 
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[[hmTing  upon  suing  out  the  writ,  given  pledges  to  prose- 
cute his  suit,  which  he  endangered,  if  he  now  deserted  it 
without  license,  he  therefore  applied  to  the  court,  for  leave 
to  make  the  matter  up.  This  leave  was  readily  granted, 
but  for  it,  there  was  also  another  fine  due  to  the  king,  by 
his  prerogative,  which  was  an  antient  prerogative  of  the 
crown,  and  was  called  the  king's  silver,  or  sometimes  the 
pott  fine f  with  respect  to  the  primer  fine  before  mentioned. 
And  it  was  as  much  as  the  primer  fine,  and  half  as  much 
more,  or  10«.  for  every  five  marks  of  land ;  that  is,  three- 
twentieths  of  the  supposed  annual  value  (n).  3.  Next 
came  the  concord,  or  agreement  itself,  after  leave  obtained 
from  the  court;  which  was  usually  an  acknowledgment 
from  the  deforciants  (or  those  who  kept  the  other  out  of 
possession)  that  the  lands  in  question  were  the  right  of  the 
< '>ni|)lainant.  And  from  this  acknowledgment,  or  recog- 
iiiiiun  of  right,  the  party  levying  the  fine  was  called  the 
cngnizor,  and  he  to  whom  it  was  levied  the  wgnizee.  The 
acknowledgment  was  to  be  made  either  openly  in  the 
(}ourt  of  Common  Pleas,  or  before  the  lord  chief  justice 
of  that  court,  or  else  before  one  of  the  judges  of  that  court, 
or  two  or  more  commissioners  in  the  country,  empowered 
by  a  special  authority,  called  a  writ  of  dcdimut  potestatem  ; 
which  judges  and  commissioners  were  bound,  by  statute 
18  Edw.  I.  St.  4,  to  take  care  that  the  cognizors  were  of 
full  age,  sound  memory,  and  out  of  prison.  If  there  were 
any  feme  covert  among  the  cognizors  she  was  privately 
examined,  whether  she  did  it  willingly  and  freely,  or  by 
oompubion  of  her  busbftod.  By  these  acts,  all  the  essen- 
tial parts  of  a  fine  were  completed,  and  if  the  cognizor 
died  the  next  moment  aAer  the  fine  was  acknowledged, 
provided  it  were  fabaequent  to  the  day  on  which  the  writ 
was  made  retomable  (o) ;  ttill  the  fine  was  to  be  carried 
on  in  all  its  remaining  parts:  of  which  the  next  was. 


(a)  6  Ktp.  30 i  3  ln*t.  611 ,   Mat.  \mf  i'ricv  v.  iH^tm,  Cvmb.  71. 

»0w.a.c.i4. 
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Q4.  The  note  of  the  fine,  which  was  only  an  abstract  of 
the  writ  of  covenant,  and  the  concord,  naming  the  parties, 
the  parcels  of  land,  and  the  agreement.  This  was  to  be 
enrolled  of  record  in  the  proper  office,  by  direction  of  the 
statute  5  Hen.  IV.  c.  14.  And  5.  The  fiflh  part  was  the 
foot  of  the  fine,  or  conclusion  of  it,  which  included  the 
whole  matter,  reciting  the  parties,  day,  year,  and  place, 
and  before  whom  it  was  acknowledged  or  levied.  Of  this, 
there  were  indentures  made  or  engrossed  at  the  chiro- 
grapher's  office,  and  delivered  to  the  coguizor  and  the 
cognizee,  usually  beginning  thus :  "  Hac  est  Jinalis  con- 
cordia,  this  is  the  final  agreement,"  and  then  reciting  the 
whole  proceeding  at  length.  And  thus  the  fine  was  com- 
pletely levied  at  common  law.]] 

To  render  the  fine  more  universally  public,  and  less 
liable  to  be  levied  by  fraud  or  covin,  it  was  directed  by  4 
Hen.  VII.  c.  24  (in  confirmation  of  a  previous  statute)  that 
a  fine,  after  engrossing,  should  be  openly  and  solemnly 
read  and  proclaimed  in  court  (during  which  all  pleas 
should  cease)  sixteen  times ;  viz.  four  times  in  the  term  in 
which  it  was  made,  and  four  times  in  each  of  the  three 
succeeding  terms;  which  was  reduced  to  once  in  each 
term  by  3 1  Eliz.  c.  2 ;  and  these  proclamations  were  in- 
dorsed on  the  back  of  the  record. 

QFines  thus  levied  were  of  four  kinds: — 1.  What  in  our 
law  French  was  called  a  fine  sur  cognizance  de  droit  come 
ceo  que  il  ad  de  son  don,  or  a  fine  upon  acknowledgment 
of  the  right  of  the  cognizee,  as  that  which  he  hath  of  the 
gift  of  the  cognizor.  This  was  the  best  and  surest  kind 
of  fine;  for  thereby  the  deforciant,  in  order  to  keep  his 
covenant  with  the  plaintiff,  of  conveying  to  him  the  lands 
in  question,  and  at  the  same  time  to  avoid  the  formality 
of  an  actual  feoflfhient  and  livery,  acknowledged  in  court 
a  former  feofl'ment,  or  gift  in  possession,  to  have  been 
made  by  him  to  the  plaintiff.  This  fine  was  therefore 
said  to  be  a  feoffment  of  record  ;  the  livery,  thus  acknow- 
ledged in  court,  being  equivalent  to  an  actual  delivery,  so 
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[[that  this  aMurance  was  rather  a  confession  of  a  former 
conreyance,  than  a  conveyance  then  originally  made ;  for 
the  deforciant  or  cognizor  acknowledged  the  right  to  be 
in  the  plaintiff,  or  cognizee,  as  that  which  he  had  de  ton 
don,  of  the  proper  gift  of  himself,  the  cognizor.  2.  A  fine 
ntr  cognizance  de  droit  tantum,  or  upon  acknowledgment 
of  the  right  merely ;  not  with  the  circumstance  of  a  pre- 
ceding gift  from  the  cognizor.  This  was  commonly  used 
to  pass  a  reversionary  interest,  which  was  in  the  cognizor. 
For  of  such  reversions  there  could  be  no  feoflment,  or 
donation,  with  livery,  supposed,  as  the  possession  during 
the  particular  estate  belonged  to  a  third  j)er8on(p).  It 
was  worded  in  this  manner,  "  that  the  cognizor  acknow- 
letlges  the  right  to  be  in  the  cognizee,  and  grants  for  him- 
self and  his  heirs  that  the  reversion,  after  the  particular 
estate  determines,  shall  go  to  the  cognizee  (y)."  3.  A  fine 
nr  conceuit  was  where  the  cognizor,  in  order  to  make  an 
end  of  disputes,  though  he  acknowledged  no  precedent 
right,  yet  granted  to  the  cognizee  an  estate  de  novo^  usually 
for  life  or  years,  by  way  of  supposed  composition.  And 
this  might  be  done,  reserving  a  rent  or  the  like,  for  it 
operated  as  a  new  grant  (r).  4.  A  fine  sur  don  grant  et 
tender  was  a  double  fine,  comprehending  the  fine  tux  cogni- 
xance  dt  droit  come  ceo,  ^c.  and  the  fine  sur  concessit,  and 
might  be  used  to  creatr  i  ilar  limitations  of  estate, 
whereas  the  fine  sw  eogiu  i,-  droit  come  ceo,  ^e.  ooa 

veyed  nothing  but  an  absolute  estate,  either  of  inheritance, 
or  at  kMt  of  freehold  (s).  Id  this  ket  species  of  fine,  the 
cogniiee,  after  the  right  was  acknowledged  to  be  in  him, 
granted  back  again,  or  rendered  to  the  cognizor,  or  per- 
haps to  a  stranger,  some  other  ettate  ia  the  premisea. 
But  io  general  the  first  apedea  of  fine  $nr  coqnixanee  4m 
dwi  come  eto,  tfc.  was  the  moat  used.]] 


(p)     l)«II«rr  •   t.l>r.    M   .orr.   '720.  <  r  )    |b«<l.   1.  08. 

(f)  Wcx    ^vu!    y.  :.  .  "  .  •)  H«al*.  liowM.  H«lli.  340. 
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We  are  next  to  consider  the  force  and  effects  of  a  fine, 
which  were  principally  as  follows  {I). 

1.  Like  all  other  conveyances,  it  bound  the  parties 
thereto,  and  also  all  privieSf  that  is,  persons  deriving  title 
under  the  parties,  and  this  whether  levied  with  proclama- 
tions or  not(M).  But  in  this  respect,  it  had  a  force  pecu- 
liar to  itself;  for  even  if  one  of  the  parties  was  a  married 
woman,  she  would  be  bound,  notwithstanding  her  cover- 
ture, by  the  fine ;  and  (supposing  her  husband  to  concur 
in  it  (x) )  it  would  effectually  pass  any  estate,  or  bar  any 
right  of  dower  that  she  might  have  in  the  lands  therein 
comprised  (y) :  though  the  coverture  would  suffice  to  avoid 
her  alienation,  either  of  estate  or  dower,  in  the  case  of  an 
ordinary  conveyance  (z).  And  this  peculiarity  was  justi- 
fied by  the  circumstance  that  the  court  would  not  allow  a 
fine,  affecting  her  interest,  to  pass  without  privately  exa- 
mining her  as  to  her  voluntary  consent ;  which  removed 
the  general  suspicion  of  compulsion  by  her  husband  (a). 

2.  A  fine  with  proclamations,  bound  not  only  parties 
and  privies,  but  even  stranyers,  (that  is,  persons  not  parties 
or  privies),  if  they  failed  to  put  in  their  claims  within  the 
time  allowed  by  law  (6),  and  during  all  that  period,  were 
subject  to  no  legal  disability  sufficient  to  excuse  their  ac- 

(r)  A  Sne  had  levenl  other  effecli,  to  a  fioe,  vide  Co.  LiU.  by  Harg.  121  a, 

the  eoumeratioa   of    which   will   be  D.(l). 

foand  m  the  1st  Real  Property  Re-  (a )  2  Bl.  Com.  355  ;  5Cnitte,Dig. 

port,  p.  21  ;  et  vide  Co.  Litt.  by  Harg.  82,  153.    This  was  by  the  tUtute  18 

I21a,  D.  (1).  YAm.Xfdt  modo  Itvandifinet. 

(u)  2  Bl.  Com.  355  ;  »ee  5  Cruise,  (6)  2  Bl.  Com.  354.     There  were 

Dig.  133,  159, 202.     It  did  not,  how-  aotieotly  foar  methods  of  clairaiDg,  so 

ever,  unless  levied  with  proclamations,  as  to  avoid  being  concluded  by  a  6oe  : 

bar  the  issue  in  tail  of  their  right  to  1.  By  action;    2.   By  entering  such 

bring  an  action  of  formedoo  ;  Hunt  v.  claim  on  the  record  at  the  foot  of  the 

Bourne,  Salk.  340;  Doe  r.  Jones,  1  fine;  3.  By  entry  on  the  lands ;  4.  By 

Tyrw.  517;  vide  post.  continual  claim.     But  the  second  of 

(x)  5  Cruise,  Dig.  82,  154.  these  was  not  in  force  after  the  statute 

(  v)  5  Cruise,  Dig.  l.'>6.  of  Henry  VII.    The  time  for  making 

(s)  4  Cruise,   Dig.  20.     As  to  the  the  claim,  was  a  year  and  a  day  after 

probable  iMaoo  for  allowing  this  effect  the  fine  levied.    2  Bl.  Com.  354,  and 

note  (K),  ibid. 
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qviMoeoce.  It  was  in  refereDce  to  this  property  of  a  fine, 
(which  belonged  to  it  from  the  remotest  period  of  legal 
history,)  that  rights  are  said  in  our  books  to  be  barred  by 
Jime  and  non-claim  (c).  The  doctrine,  indeed,  was  abolished 
for  a  time  by  a  statute  made  in  34  Edward  III.  c.  16, 
which  admitted  persons  to  claim  and  falsify  the  fine,  at 
any  indefinite  distance  (</).  But  by  1  Richard  III.  c.  7  (e), 
and  4  Henry  VII.  c.  24,  the  doctrine  itself  was  again  re- 
stored, though  the  time  of  claim  was  extended  ;  and  after 
the  latter  statute,  and  until  the  late  abolition  of  these  as- 
surances, the  state  of  the  law  was  as  follows,— that  by  a 
fine,  when  dvAy  proclaimedt  the  right  of  all  strangers  (y) 
whatever  was  bound,  unless  they  made  claim  by  way  of 
action,  or  lawful  entry  (not  within  one  year  and  a  day,  as 
at  the  common  law,  but)  within  five  years  after  proclama- 
tion made ;  except  femes  covert,  infants,  prisoners,  per- 
sons beyond  the  seas,  and  such  as  were  not  of  whole 
mind, — who  had  five  years  allowed  to  them  and  their 
heirs,  after  the  death  of  their  husbands,  their  attaining  full 
age,  recovering  their  liberty,  returning  into  England,  or 
being  restored  to  their  right  mind  ig).  By  the  statute  4 
Anne,  c.  16,  it  was  also  provided,  in  cases  where  the  claim 
was  made  by  entry,  that  it  should  be  of  no  avail  unless  an 
action  was  brought  within  one  year  afterwards,  to  try  the 
right  of  the  claimant,  and  unless  the  same  were  pro- 
secuted with  eflfect.  It  is  to  be  observed,  however,  that, 
in  order  to  bar  by  non-claim  persons  who  were  not  parties 
or  privies,  it  was  necessary  that  the  person  levying  the 
fine  sboald  be  seised  of  the  freehold,  either  by  right  or  by 
wrong  (A) :  for  if  he  had  nothing  in  the  land,  or  if  his  pos- 
session were  merely  as  tenant  for  a  term  of  years,  or  other 
chattel  interest,  the  fine  might  be  avoided  by  pleading 

(«;  i  III.  1  om.  Mti.  (/)  4  Hta.  7,  c.  24;  Davin  *. 

(rf)  Iby.;  Ltu.t.441.  Le«rad«,5Biaf.  N.C.171. 

(«)  Viae  Co.  Utt.  \tj  Wui.  121  a.  (f )  %  Bl.  Cmm.  S6«. 

•.(1).  (A)  D*fi«  «.  UwadM,  6  BiH* 

N.  C.  ITS. 
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partit  fUth  nihil  knbutrunt  (t).  And  it  is  farther  to  be 
remarked,  that  persons  having  no  estate  in  possession,  but 
only  in  remainder  or  reversion,  were  not  bound  to  make 
claim  within  five  years  afler  proclamation  made,  but 
within  the  same  period  after  their  right  of  entry  ac- 
crued (A). 

3.  A  fine  levied  by  tenant  in  tail,  with  proclamations, 
barred  the  issue  in  tail.  It  had  indeed  been  expressly 
provided  by  the  Statute  Dt  Donis,  that  a  fine  should  have 
no  such  efl'ect(/);  but  by  32  Henry  VIII.  c.  36,  it  was  at 
length  enacted,  that  when  levied  with  proclamations  ac- 
cording to  4  Henry  VII.  c.  24,  by  any  person  of  full  age, 
of  lands  or  tenements  before  in  anywise  entailed  to  him, 
or  to  any  of  his  ancestors,  in  possession,  reversion,  or  re- 
mainder, it  should  be  a  sufficient  bar  and  discharge  for 
ever,  against  him  and  his  heirs,  claiming  only  by  force  of 
such  entail  (»i).  It  did  not,  however,  bar  those  in  remain- 
der or  reversion  upon  his  estate  (n) ;  who  (upon  his  death 
and  the  failure  of  his  issue)  had  either  a  right  of  entry,  or 
at  least  a  right  of  action,  according  to  the  distinction  to 
be  presently  stated. 

4.  If  a  tenant  in  tail  of  a  corporeal  hereditament  in 
possession  levied  a  fine  gur  cognizance  come  ceo,  ^c,  with 
or  without  proclamations,  it  was  a  discontinuance  of  the 
entail  (o) ;  the  effect  of  which  was,  that  the  issue  in  tail, 

(OStau4Hen.7,c24;  2BI.Coro.  the  32  Henry  8  was  paned  to  reroot e 

356  i  1  Sauod.by  Wms.  319,  n.  (I).  the  doubt;  vide  Co.  LitU  by  Uarg. 

Doe  «.  Jooe*.  1  Tyr.  506.    As  to  a  121a.  o.(l). 
miia  by  wrong,  vide  supra,  p.  473.  (n)  6  Cruise,  Dig.  148. 

(k)  Co.  Lilt  372  a;  I  Sauod.  by  (o)  Co.  Litt.  327  b ;  2  last.  335, 

Wms.  319,  D.  (1).  336;    Odiaroe  v.  Whitehead.  Burr. 

(/)  2  01.  Com.  355 ;  Doe  v.  Jooet,  714  ;  1  Sauod, by  Wms  319c,  o.(l); 

I  Tyrw.  517  ;  Burton,  239.  1  Stand,  by  Wms.  258  a.  n.(8) ;  Doe 

(m)  Berore  the  statute  0(32  Hen.  8,  v.  Finch,  4  Barn.  &  Add.  283  ;  Doe 

it  had  been  held  that  under  the  pre*  v.  Jones,    I  Tyr.  506.     The  principle 

ceding  act  of  4  Henry  7,  a  fine  with  on   which    the   ducontinuanee   of   an 

proclamations  would  have  the  effect  of  estate  tail  proceeds  is  eipiaincd  in  Co. 

barring  the  iaawe  in  tail ;  but  the  doc-  Litt.  by  Butler.  325  a,  n.  ( 1 ),  326  b. 

irioe  was  considered  as  doobtful,  and  n.  (1)  ;  2  Inst.  335. 


C8AP.  XIX. — CONVBTANCBS  BT  TBHANTS  IN  TAIL,  rrc.  523 

and  thoee  in  remainder,  or  reversion,  lost  their  right  of 
entry,  which,  upon  the  death  of  the  tenant  in  tail,  would 
otbvwise  hare  accrued  to  them  respectively;  but  the 
latter  parties  bad  nevertheless  a  remedy  in  a  particular 
form  of  action  called  a/orMedoa;  and  so  had  the  issue  in 
tail,  unless  the  fine  was  levied  with  proclamations,  so  as 
to  bar  them.  But  a  fine  levied  by  a  tenant  in  tail  of  an 
incorporeal  hereditament,  or  of  an  hereditament  corporeal, 
in  remainder  upon  an  estate  of  freehold,  was  no  discon- 
tinuance (p).  Such  a  fine  levied  in  fee  only  created  a  base 
fee,  and  the  estate  of  those  in  remainder  or  reversion  (as 
well  as  the  right  of  entry  or  action  of  the  issue  in  tail, 
where  it  was  levied  without  proclamations)  remained  with- 
cot  disturbance  (q).  A  discontinuance  (as  we  have  else- 
where had  occasion  to  remark  (r) )  might  also  be  occa- 
sioned by  thefeoffimeni  of  tenant  in  tail ;  but  the  learning 
relative  to  discontinoances,  however  effected,  has  now  be- 
come of  no  account,  as  far  va  future  transactions  are  con- 
cerned, not  merely  in  consequence  of  the  abolition  of  fines, 
but  by  the  effect  of  a  statute  passed  a  short  time  pre- 
vionsly  (the  3k4  Will.  IV.  c.  27),  which  provides  (sect. 
39)  that  no  discontinuance  shall  thereafter  avail  to  take 
away  a  right  of  entry. 

5.  A  fine  sur  eoffnixance  ecme  eeo,  ^e.  levied  by  a  tenant 
for  life  in  possession,  would,  like  a  feoffment,  work  a  for- 
feiture, if  for  a  greater  estate  than  the  law  entitled  him  to 
make,  and  would  consequently  destroy  the  contingent  re- 
mainders (if  any)  expectant  on  his  life  interest  («).  The 
Mune  result  as  regards  forfeiture  would  also  follow,  where 
Midi  fine  was  levied  by  a  tenant  for  term  of  years  (<). 


(y)  Tk—  CM  bfoditcortinsMw  CriiHbDif.961.  h  h  f  U  ibwrn^ 

•r  diiap  lyim  is  irtM;  C«.  Um.  ihsl  AMfk  ■  Im  mr  Mfaiami*.  4». 

3nai6CnriM.Di|.n6.  psMHyfas^W  saM*«|Mn  ia  fc«. 

<fl)C«.Litt.hyBML»l.  •.(!).  k  alfta  ks  fcr  fifc  c^jt  UsM  *. 


(•)  VUt  Mp.  p.  499  i  S  BLCm.  (i^t  D«ft.  Ctm^mA.  318. 

S74  i  6  CniiM,  Dif.  Ml.  ttO ;  2 
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Secondly.  Of  Recoveries. 

A  recovery  (or  a  common  recovery  as  it  was  also  called, 
to  distinguish  it  from  a  real  adjudication  (u) ),  differed 
from  a  fine,  in  this  general  point  of  view,  that  it  supposed 
a  suit  not  immediately  compromised,  but  carried  on 
through  every  regular  stage  of  proceeding  (x).  Its  nature 
and  progress  were  as  follows. 

QLet  us  in  the  first  place  suppose  Daniel  Edwards  to 
have  been  tenant  of  the  freehold,  and  desirous  to  suffer  a 
common  recovery,  in  order  to  bar  all  entails,  remainders, 
and  reversions,  and  to  convey  the  same  in  fee  simple  to 
Francis  Golding.  To  effect  this,  Golding  was  to  bring  an 
action  against  him  for  the  lands  ;  and  he  accordingly  sued 
out  a  writ  called  a  prcecipe  quod  reddat.  In  this  writ,  the 
demandant  Golding  alleged  that  the  defendant  Edwards 
(here  called  the  tenant)  had  no  legal  title  to  the  land,  but 
that  he  came  into  possession  of  it  after  one  Hugh  Hunt 
had  turned  the  demandant  out  of  it.  The  subsequent  pro- 
ceedings were  made  up  into  a  record  or  recovery  roll,  in 
which  the  writ  and  complaint  of  the  demandant  were  first 
recited ;  whereupon  the  tenant  appeared,  and  called  upon 
one  Jacob  Motland,  who  was  supposed,  at  the  original 
purchase,  to  have  warranted  the  title  to  the  tenant.  And 
thereupon  he  prayed  that  the  said  Jacob  Morland  might 
be  called  in  to  defend  the  title  which  he  so  warranted. 
This  was  called  the  voucher  (yocafio,  or  calling  of  Jacob 
Morland,)  to  warranty,  and  Morland  was  called  the  vouchee. 
Upon  this,  Jacob  Morland,  the  vouchee,  appeared,  was  im- 
pleaded, and  defended  the  title.  Whereupon  Golding,  the 
demandant,  desired  leave  of  the  court  to  imparl^  or  confer 
with  the  vouchee  in  private,  which  was  (as  usual)  allowed 
him.  And  soon  afterwards  the  demandant  Golding  re- 
turned to  court,  but  Morland,  the  vouchee,  disappeared, 
or  made  default.  Whereupon  judgment  was  given  for 
the  demandant,  Golding,  then  called  the  recoveror,  to  re- 

(«)  6  Cruise,  Dig  269.  (t)  2  Bl.  Com.  357. 
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QcoYer  the  lands  in  question  against  the  tenant  Edwards, 
who  was  then  the  reeoneree;  and  Edwards  had  judgment 
to  recover  of  Jacob  Morland  lands  of  equal  value,  in  re- 
compense for  the  lands  so  warranted  by  him,  and  lost  by 
his  default ;   which  was  agreeable  to  the  doctrine  of  war- 
ranty mentioned  in  a  preceding  chapter  (^).    This  was 
called  the  recompense,  or  rtcovery  in  value.     But  Jacob 
Morland  having  no  lands  of  his  own,  being  usually  the 
crier    of  the   court  (who    from  being  thus    frequently 
▼OQched,  was  called  the  common  vomchee\  it  was  plain 
that  Edwards  had  only  a  nominal   recompense  for  the 
land  so  recovered  against  him  by  Golding,  which  lands 
were  then  absolutely  vested  in  the  said  recoveror,  by  judg- 
ment of  law,  and   seisin   thereof  was  delivered  by  the 
sheriff  of  the   county.     So  that  this  collusive  recovery 
operated  merely  in  the   nature  of  a  conveyance  in   fee 
simple  from  Edwards  the  tenant  in  tail,  to  Golding  the 
purchaser.     The  recovery  here  described    was   with  the 
aingle  voucher  only,  but  sometimes  it  was  with  double^ 
tnhUj  or  farther  voucher,  as  the  exigency  of  the  case 
might  require.    And  indeed  it  was  in  modem  times  usual 
mlways  to  have  a  recovery  with  a  double  voucher  at  the 
least,  by  first  conveying  an  estate  of  freehold  to  any  in- 
different person  against  whom  the  pracipe  was  brought, 
and  then  be  vouched  the  tenant  in  tail,  who  vouched  over 
tfie  common  vouchee.     For  if  a  recovery  was  had  imme- 
diately against  a  tenant  in  tail,  it  barred  only  such  estate 
in  the  premises  of  which   be   was  then  actually  seised, 
whereas,  if  the  recovery  were  had  against  another  person, 
and  the  tenant  in  tail  were  v6uchee,  it  barred  every  latent 
right  and  interest  which  he  might  have  in  the  lands  re- 
covered (s).     If  Edwards  therefore  were  tenant  of  the 
freehold  in  possession,  and  John  Barker  were  tenant  in 
tail  in  remainder ;  here  Edwards  did  first  vouch  Barker, 
and  then  Barker  vouched  Jacob  Morland,  the  common 
vouchee,  who  was  always  the  last  person  vouched,  and 

(jr)8«f.r.4Sl.       (i)Bf«.Ab.tii.TUI«,St;PW«»^Mtanl*tcsiS.[S]. 
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[[always  made  default,  whereby  the  demandant  Golding 
recovered  the  land  a<;ain8t  the  tenant  Edwards,  and  Ed- 
wards recovered  a  recompense  of  equal  value  against 
Barker,  the  first  vouchee,  who  recovered  the  like  agaioat 
Morland,  the  couunon  vouchee,  against  whom  such  ideal 
recovery  in  value  was  always  ultimately  awarded. 

In  ail  recoveries  it  was  necessary  that  the  recoveree,  or 
tenant  to  the  pracipe  (as  he  was  usually  called),  should 
be  seised  of  the  freehold  in  possession,  else  the  recovery 
was  void  (a).  For  all  actions  to  recover  the  seisin  of  lands 
were  required  to  be  brought  against  the  actual  tenant  of 
the  freehold,  otherwise  the  suit  would  lose  its  efiect,  since 
the  freehold  could  not  be  recovered  of  him  who  had  it 
not  (6).  And  though  these  recoveries  were  in  themselves 
fabulous  and  fictitious,  yet  it  was  necessary  that  there 
should  be  adores  fabulte,  properly  qualified  ]] 

From  this  doctrine  resulted  two  important  corollaries ; 
first,  that  where  the  object  was  to  vouch  a  tenant  in  tail 
in  possession,  instead  of  bringing  the  pracipe  against 
him,  it  became  necessary  that  he  should  previously 
convey  some  freehold  estate  in  possession,  to  the  i)er8on 
who  was  intended  to  be  made  tenant  in  the  action ;  for  he 
would  otherwise  not  be  qualified  to  sustain  that  character. 
This  was  called  making  a  tenant  to  the  pracipe. 

The  second  consequence  was,  that  a  tenant  in  tail  in 
remainder  only,  expectant  on  an  estate  of  freehold,  could 
not  resort  to  a  recovery  to  bar  the  entail,  without  the  con- 
currence of  the  person  in  whom  that  precedent  estate  was 
vested,  for  unless  the  latter  joined  in  the  proceedings, 
there  could  be  no  sufficient  tenant  to  the  pracipe^  he 
alone   possessing  the  necessary  qualification.     QBut  the 

(a)  Pigot,  28.  long  been  the  ordioaty  (and  ia  now, 

(6)  Tbis,itwillbeobaerv«d,appliea  aabjccl  to   retj  few   exceptiona,  the 

ooly  to  actiooa  "  to  recover  the  seisin,''  ovly )  action  for  recovery  of  land,  maj 

that    is,   real  actions,  to  which  clasa  be  brought  agaiost  a  tenant,  whether 

(now  abolished)  the  action  on  which  seiaed  of  the  freehold  or  not.     But  it 

tlie  recovery  was  supposed  tobe  fonod-  is  not,  in  its  form,  brought  to  recover 

ed  belonged.  Anejectment,  which  has  the«W<tii. 
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Qnicety  once  thought  to  be  requisite  in  conveying  the  legal 
freehold,  in  order  to  make  a  good  tenant  to  the  pra>',j>.-, 
w«8  lessened  by  the  provision  of  14  Geo.  II.  c.  20,  wiiu  ii 
enacted,  with  a  retrospect  and  conformity  to  the  antient 
rule  of  law  (c),  that  though  the  legal  freehold  were  vested 
in  lessees,  yet  those  who  are  entitled  to  the  next  freehold 
estate  in  remainder  or  reversion  might  make  a  good  tenant 
to  the  pr<rci;i* ;  —  that  though  the  deed  or  fine  which 
created  such  tenant  were  subsequent  to  the  judgment  of 
recovery,  yet  if  it  were  in  the  same  terra,  the  recovery 
should  be  valid  in  law— and  that  though  the  recovery 
itself  did  not  appear  to  be  entered,  or  were  not  regularly 
entered  on  record,  yet  the  deed  to  make  a  tenant  to  the 
precipe^  and  declare  the  uses  of  the  recovery,  should,  after 
a  possession  of  twenty  years,  be  sufficient  evidence  on 
behalf  of  a  purchaser  for  valuable  consideration,  that  such 
recovery  was  duly  suffered.]]  In  addition  to  which,  pro- 
rision  has  now  been  made  by  3  &  4  Will.  IV.  c.  74,  esta- 
blishing the  validity  of  recoveries  in  several  other  cases 
where  they  were  before  subject  to  fatal  objection  (J). 

As-  '  offect  of  recoveries,  supposing  them 

to  be-  u^rm,  they  operated, 

1st,  T<  '  the  recoveror  an  estate  in  fee  simple 

absol  Uicreby  to  bar  not  only  the  estate  itself, 

but  ai  J  iidcrs  and  reversions  expectant  thereon,  and 

all  executory  limitations  and  conditions  whatever,  to 
which  it  had  beea  subject  {e).  This  was  not  by  virtue 
of  any  legislative  enactment,  but  by  construction  of  the 
courts  of  law,  as  explained  more  at  large  in  a  former 
chapter  (/).  The  reasons  which  really  swayed  the  judges 
in  allowiog  this  efiect  to  a  common  recovery,  have  been 
also  before  stated  (^) ;  but  the  ground  on  which  they  at- 
tempted to  justify  the  doctrine,  was  the  supposed  recom- 
pense in  V  i'"  ,..^.,r,Wwi  :.,  iiw.  result  of  this  prooeading,  to 

(«)PifM,4i.aic,,  1 4) iM  r.  iiord«.  («)  VidttBLCMKMl. 

lB«n.  II&.  (/)  8«pra.p.n4. 

(J)  Bwc  t.  9,  10.  (ff)  IMd.  tM  p.  dML 
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the  tenant  in  tail.  For  it  was  said,  that  any  lands  which 
he  might  obtain  from  the  common  vouchee  would  supply 
the  place  of  those  which  he  lost  by  the  recovery,  and  would 
descend  to  the  issue  in  tail  (A).  Yet  it  is  obvious  that  this 
recompense  was  merely  ideal ;  and  even  if  realized,  it  web 
held  that  it  would  not  extend  to  reversioners,  nor  (in  some 
cases)  to  those  in  remainder  (i ) :  and  on  the  whole,  there- 
fore, it  is  impossible  not  to  concur  in  the  opinion  expressed 
by  a  learned  judge,  that  it  is  futile  to  endeavour  to  vindi- 
cate the  principle  of  a  common  recovery  (A).  There  were 
some  cases,  it  is  to  be  observed,  in  which  this  proceeding 
would  not  avail  to  the  purpose  above  described :  for  by 
statute  11  Hen.  VII.  c.  20,  no  woman,  after  her  husband's 
death,  could  suffer  a  recovery  of  lands  settled  on  her  by 
her  husband,  or  settled  on  her  husband  and  her  by  any  of 
his  ancestors ;  which  was  called  an  estate  tail  ex  provi- 
sione  viri.  And  farther,  it  was  provided  by  34  &  35  Hen. 
VIII.  c.  20,  that  no  recovery  had  against  tenant  in  tail  of 
the  king's  gift,  whereof  the  remainder  or  reversion  was  in 
the  king,  should  bar  such  estate  tail,  or  the  remainder  or 
reversion  of  the  crown  (/)• 

2.  A  recovery,  like  a  fine,  would  bind  a  marriLiI  woman 
when  she  became  a  party  to  it,  with  her  husband's  con- 
currence (m) ;  and  as  in  the  case  of  fine,  she  was  privately 
examined  by  the  court,  in  such  cases,  to  ascertain  that  she 
acted  without  compulsion. 

3.  And  lastly,  if  a  recovery  was  suffered  by  a  tenant 
for  life,  it  would  work  a  forfeiture  of  the  particular  estate, 
and  by  consequence  destroy  all  contingent  remainders 
expectant  thereon  (n).  It  was  besides  expressly  provided 
by  14  Eliz.  c.  8,  that  a  recovery  so  suffered  without  con- 

(h)  2  Bl.  Com.  360.  of  Graftoo  v,  Birmingham  Railway. 

(i)  Lacey  v.  Williams.  2  Salk.  5G9  ;  5  Bing.  N.  C.  27. 

2  Bl.  Com.  360.  ("•)  6  Cruise,  392. 

(k)  I  Wila.  73  ;  2  Bl.  Com.  360,  n.  (n)  Doe  v.  GaUcre,  5  Bing.  N.  C. 

by  Cbiistian.  620. 

(/>  2  Bl.  Com.  361.     Vide  Duke 
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•ent  of  the   persons   in   reversion  or   vested    remainder, 
should  as  agminst  such  persons  be  utterly  void  (o). 

Having  aow  considered  fines  and  recoveries  in  a  sepa- 
rate point  of  view,  it  will  be  necessary  to  direct  our  atten> 
tion  shortly,  to  an  incident  common  to  both  species  of 
assurance,  vtz.  the  deed  to  Uad  or  to  declare  their  uses. 
For  [[as  the  most  usual  fine  swr  cognizance  de  droit  comme 
ceo,  icc.f  conveyed  an  absolute  estate  without  any  limita- 
tions to  the  cognizee,  and  as  common  recoveries  did  the 
same  to  the  recoveror,  these  assurances  could  not  in  them- 
■elves  be  made  to  answer  the  purposes  of  family  settle- 
ments ;]]  wherein  a  variety  of  designation  and  arrange- 
ment is  ofien  expedient  The  fine  or  recovery  itself,  Qlike 
a  power  once  gained  in  mechanics,]]  was  applied,  therefore, 
through  the  medium  of  uses^  Qto  give  eflicacy  to  an  infinite 
variety  of  movements,  in  the  vast  and  intricate  machine 
of  a  voluminous  fiunily  settlement  And  if  these  deeds 
were  made  prerioos  to  the  fine  or  recovery,  they  were 
called  deeds  to  lead  the  uses  ;  if  subsequent,  deeds  to  de- 
clare them.  As  if  A.,  tenant  in  tail,  with  reversion  to 
himself  in  fee,  would  settle  his  estate  on  B.  for  life,  re- 
mainder to  C.  in  tail,  remainder  to  D.  in  fee,  that  is  what 
by  law  he  had  no  power  of  doing  effectually,  while  his 
own  estate  tail  was  in  being.  He  therefore  usually,  afler 
making  the  settlement  proposed,  covenanted  to  levy  a  fine 
(or  if  there  were  any  intermediate  remaind^,  to  suflfer  a 
recovery)  to  E.,  and  directed  that  the  same  should  enure 
to  the  uses  in  such  settlement  mentioned.  This,  then,  was 
a  deed  to  lead  the  uses  of  the  fine  or  recovery ;  and  the 
fine  when  levied,  or  the  recorery  when  sufifered,  would 
eonre  to  the  uses  so  specified,  and  no  other.  For  though 
E.,  the  cogniiee  or  recoreror,  bad  a  simple  fee  vested  in 
himself  by  the  fine  or  recovery,  yet  by  the  operation  of 
this  deed,  he  became  a  mere  instrument  or  conduit-pipe, 
seised  only  to  the  mm  of  B.,  C.  and  D.  in  successive  order, 


(«)  Ibid.    Btmin  Hmw  »$AmA  la     m  to  wUdi.  vUs  Flm  lUtl  Pnpaity 
tlwltml.  •  MC*VW>  lM4«llMr«ib«li}       iUfft.  p.  tt. 

▼OL.  I.  .M  M 
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[[which  use  was  executed  immediately  by  force  of  the  Sta- 
tute of  Uses.  Or  if  a  fine  or  recovery  were  had  without 
any  previous  settlement,  and  a  deed  were  aflerwards  made 
between  the  parties,  declaring  the  uses  to  which  the  same 
should  be  appUed,  this  would  be  equally  good  as  if  it 
had  been  expressly  levied  or  suffered  in  consequence  of 
a  deed  directing  its  operation  to  those  particular  uses. 
For  by  statute  4^6  Anne,  c.  16,  indentures  to  declare 
the  uses  of  fines  and  recoveries,  made  after  the  fines  and 
recoveries  had  and  suffered,  are  made  good  and  eflfcctual 
in  law,  and  the  fine  and  recovery  are  to  enure  to  such 
uses,  and  be  esteemed  to  be  only  in  trust,  notwithstand- 
ing any  doubts  that  had  arisen  on  the  Statute  of  Frauds, 
29  Car.  II.  c.  3,  to  the  contrary.]] 

The  cumbrous  fictions,  of  which  a  slender  abstract  only 
has  been  here  presented  to  the  student,  constituted,  in  ac- 
tual practice,  a  branch  of  conveyancing  of  the  most  subtle, 
intricate,  and  costly  character.  After  being  allowed  for 
centuries  to  deform  our  jurisprudence,  their  inconvenience 
at  length  began  to  excite  attention.  With  respect  to  reco- 
veries, in  particular,  we  find  in  the  work  of  Sir  William 
Blackstone,  a  suggestion  that  they  might  be  advantage- 
ously abolished,  and  the  tenant  be  empowered  to  bar  his 
estate  tail,  by  the  more  simple  expedient  of  a  solemn  deed 
to  be  inrolled  in  some  court  of  record  (p).  It  was  not, 
however,  till »  very  recent  period,  that  this  great  improve- 
ment was  carried  into  effect;  and  for  its  realization  the 
public  is  indebted  to  the  commission  appointed  (June, 
9  Geo.  IV.)  to  revise  the  laws  relating  to  real  property. 
At  the  suggestion  of  that  learned  body,  the  act  of  parlia- 
ment mentioned  at  the  commencement  of  this  chapter 
(3  &  4  Will.  IV.  c.  74),  was  passed,  "  For  the  Abolition 
"  of  Fines  and  Recoveries,  and  for  the  Substitution  of 
"  more  simple  Modes  of  Assurance."  This  statute  first 
enacts  that  after  the  31st  December,  1833,  no  fine  shall 

(p)  2  Bl.  Com.  360. 
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be  levied  or  recovery  suffered  of  lands  of  any  tenure,  with 
the  exception  of  such  as  should  then  be  in  actual  pro- 
greM(9);  and  tlien  proceeds  to  provide  new  methods  for 
effectuating,  in  future,  such  of  the  results  of  these  assur- 
aocet  as  it  was  deemed  right  to  preserve,  viz.  the  barring 
of  estates  tail,  and  the  passing  or  binding  of  the  estates  or 
interests  of  married  women ;  while,  on  the  other  hand,  it 
purposely  omits  to  appoint  any  substitute  for  them,  so  far 
as  regards  their  effect  in  working  a  forfeiture,  or  the  bar  by 
nonclaim,  or  discontinuance,  in  the  case  of  fine  (r). 

I.  In  reference  to  the  first  of  the  results  perpetuated  (the 
barring  of  estates  tail),  the  enactment  («)  is  in  substance 
as  follows:  that  every  actual (0  tenant  in  tail,  whether 
in  poasessioD,  remainder,  contingency,  or  otherwise,  shall 
have  fall  power  (subject  to  the  provisions  hereafter  men- 
tioned as  to  protectorship)  to  dispose  of  the  lands  (k)  en- 
tailed, for  an  estate  in  fee  simple  absolute,  or  any  leas 
estate,  as  against  all  persons  claiming  under  the  estate 
tail,  or  in  respect  of  any  ulterior  estate  (x) ;  and  in  lieu  of 
a  fine  and  recovery,  it  directs  that  such  disposition  may 
be  made  by  any  of  the  assurances  (a  will  excepted),  which 
would  have  sufficed  for  the  purpose,  supposing  the  estate 
to  have  been  one  in  fee  simple  absolute;  so  that  the 
disposition  be  an  actual  conveyance,  and  not  one  resting 
in  contract  only,  and  so  that  it  be  by  deed,  and  inrolled  in 
the  High  CouK  of  Chancery  within  six  calendar  months 

(f)S«ci.t.  («)  TlM««vd<flM(i«lwaM«l|«. 

(r)  A«i*ilwpwtie»lweaMe(p«r>  aanllj  is  Uim  act  tsltadt  to  all  Inw> 

•oMihbltsAtrSI  Dae.  188S,  le  Itvj  dteaaait  of  wkaiavar  taaara  (asoaft 

aiaaorMflararaeev«f7WMlar«c«»>  eapyof  aoartroll),  andwhadwr  oftkt 

toad  for  tlut  parpetc,  aaiaiad  iais  carpaiaal  m  iseofpaiaal  ehm.    It  ax* 

tafati  1  Jan.  I8S4,  tida  aaet.  a.  laada  alae  to  eepykoU,  wkaia  aceaai 

(i)  8aei.  16.  paaiad  by  atptaaieaa  daoetwig  ikat 

(I)  TlNdaiailiMof"actwllaMat  laaait.  *i4aMet.  I. 
la  uil."  (at  tlM  Mfw  ia  «aad  is  Ikw         (i)  lo  dUa  iIm  trtmm  la  atpuwly 

act.)  m  db«a  givaa.  "  Un  tamun  aT  iacladad. 
as  aaiaia  wWch  akall  aai  la««  kaaa 
banad,"  vtda  tart.  1. 

M  M  2 
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nfler  the  execution  (y).  An  estate  tail  in  lands  of  free- 
hold tenure  (for  copyholds  are  not  to  our  present  puqKwe) 
may  now  consequently  be  barred  as  against  the  grantor 
himself,  the  issue  in  tail,  and  all  others  in  renmindcr, 
reversion,  or  other  expectancy  (subject  to  the  provisions 
as  to  protectorship  before  referred  to),  by  any  of  those 
conveyance8(whcthcr  at  common  law  or  under  the  Statute 
of  Uses)  that  have  been  discussed  in  former  chapters,  sup- 
posing such  conveyance  to  be  by  deed,  and  by  deed  duly 
inrolled.  The  inrolment,  indeed,  is  not  essential  in  every 
case,  it  being  dispensed  with,  where  the  disposition  is  by 
way  of  lease  not  exceeding  twenty-one  years,  to  <  n 

from  the  date,  or  within  twelve  calendar  months  lo 

date,  and  reserving  a  rack  rent,  or  not  less  than  five  sixths 
of  a  rack  rent.  Supposing  the  inrolment  (when  required) 
to  be  made  in  due  time  (z),  the  deed  takes  efl'ect  from  the 
execution  (a) ;  but  a  subsequent  deed,  if  first  inrolled,  will 
be  intitled  to  priority  (6). 

To  understand  the  provisions  as  to  protectorship,  we 
must  recollect  that  though,  by  a  fine,  the  issue  might 
always  be  barred  at  pleasure,  a  common  recovery  (which 
alone  had  any  effect  as  regarded  those  in  remainder  or  re- 
version) was  ineffectual  when  suffered  by  a  tenant  in  tail 
not  having  an  estate  of  freehold  in  possession;  unless  he 
obtained  the  concurrence  of  the  person  in  whom  the  im- 
mediate freehold  was  vested (c).  Now  this  check  would 
have  been  entirely  taken  off,  if  the  new  statute,  in  abolish- 
ing recoveries,  had  proceeded  simply  to  provide,  that  the 
tenant  in  tail  might,  in  future,  bar  all  parties  through  the 
medium  of  a  deed  inrolled.  But  it  was  not  the  design 
of  the  legislature  to  go  so  far.     The  restraint  in  question 

(y)  8«ct.  40,  73.     AodbyaecL  41,  the  lUtute  27  Heo.  8  ;  vide  top.  p. 

if  the  assurance  be  a  bargaiD  and  sale  493. 
it  will,  if  inrolled  io  due  time  io  the  (t)  SecU  41. 

Court  of  Chancery  according  to  this  (a)  SecU  74. 

act.  be  as  valid  as  if  it  had  been  in-  (6)  Ibid, 

rolled  within  the  time  prescribed  by  (c)  Sopra,  p.  527. 
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was  merely  the  accidental  consequence,  it  is  true,  of  the 
fiction  on  which  a  recovery  is  built,  and  its  general  tcn- 
deociea  were  useless  and  injurious ;  but  it  happened,  on 
the  other  hand,  to  secure  one  important  object,  that  of 
tffording  protection  to  fifunily  settlements.  For  in  these, 
it  is  usual  to  limit  estates  in  remainder  to  the  sons  suc- 
eessiTely  in  tail,  expectant  on  the  determination  of  the 
parent's  life  estate  ;  and  the  doctrine,  which  required  the 
eoncurrence  of  the  parent,  as  the  immediate  tenant  of  the 
freehold,  put  it  out  of  the  power  of  the  eldest  son  to 
defeat  the  settlement,  at  his  own  pleasure,  by  a  recovery, 
\vlii<!i  he  would  otherwise  have  always  been  in  a  condi- 
iioii  to  do,  as  soon  as  be  attained  the  period  of  majority. 
So  fiu*,  therefore,  as  this  object  is  concerne<l,  it  was 
deemed  expedient  that  the  substitute  provided  by  the  act 
in  question,  (when  used  for  the  purpose  of  a  common  reco- 
very and  not  merely  as  a  fine,)  should  be  subjected  to  a 
chedc  of  the  same  description  as  the  recovery  itself; 
though,  as  a  general  rule,  the  concurrence  of  the  person 
•msed  of  the  immediate  estate  of  freehold  is  no  longer  re- 
quired. The  specific  provision  to  which  we  here  refer  (</), 
is  to  the  following  effect ;  that  no  disposition  by  a  person 
who  is  tenant  in  tail  under  a  settlement,  shall  be  effectual 
under  the  act  to  bar  any  person  but  those  claiming  by 
force  of  the  entail,  unless  it  be  made  with  consent  of  the 
person  who  (witl>-n  the  meaning  of  the  act)  is  "owner"  of 
ihe  first  estate  of  fi'eehold  (or  for  years  determinable  on 
life  or  lives),  prior  to  the  eetate  tail  (e) ;  and  the  person, 
whoee  consent  is  thus  required,  receives  accordingly  the 
appellation  o( protector  of  tMe  settUmtnt.  This  provision, 
however,  it  is  material  to  remark,  is  expressly  confiniMl  to 
the  case  where  the  prior  estate  is  created  by  the  same 
Mttlemmi  as  the  entail ;  for  where  it  b  constituted  by  a 

(rf)  8«C94.  "Kf«i.<rKajr|f«Mr«lals,  solbdsi 

(•)  8«i  S3.     TIm  wofd*  sT  iIm      "nwMibrjrMiB.prisr  loilwMlsis 
Ml  ai«.  **  Mj  srtsM  for  ymn  imtt'      "  latt.** 
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difiereDt  aaeurance,  the  reason  on  which  the  protectorship 
18  founded  fails,  and  the  act  consequently  leaves  the 
tenant  in  tail  to  the  free  exercise  of  his  power  of  disposi- 
tion (/). 

Where  an  assurance  is  executed  by  a  tenant  in  tail,  in 
such  form  and  with  such  attendant  ceremonies  as  the  act 
requires,  it  passes  an  indefeasible  estate  in  fee  simple 
absolute,  for  life,  or  years,  or  otherwise,  according  to  the 
nature  of  the  limitation.  But  if  it  be  executed  without 
consent  of  the  protector,  in  a  case  where  a  protector 
exists,  its  effect  is  to  bar  the  grantor  and  his  issue  in  tail, 
only,  and  the  rights  of  other  {g)  persons  claiming  in  ex- 
pectancy on  the  estate  tail  are  not  affected.  An  assurance 
purporting  to  be  in  fee  simple  absolute,  will  therefore  in 
such  case  convey  no  more  than  a  base  fee  (/i)  determinable 
on  the  failure  of  issue  (i);  though  it  is  in  the  power  of  the 
grantor,  by  afterwards  obtaining  the  consent  of  the  pro- 
tector, and  making  a  new  disposition  thereon,  to  enlarge 
such  base  fee  into  a  fee  simple  absolute  (k).  And  in  the 
particular  case,  when  for  want  of  the  protector's  consent, 
such  base  fee  is  created,  and  the  immediate  remainder  or 
reversion  in  fee  happens  also  to  become  united  in  the  same 
person  with  the  base  fee,  the  latter  will  ipso  facto,  and 
without  any  such  consent  or  new  disposition,  enlarge  into 
a  fee  simple  absolute  (/).  But  whether  the  bar  effected  be 
general  or  partial  only  in  its  nature,  it  is  to  be  understood 
that  in  all  cases  it  operates  without  prejudice  to  the  inte- 
rests of  other  parties  not  claiming  by  force  of,  or  in  expect- 
ancy upon,  the  entail.  It  consequently  leaves  all  estates 
prior  to  the  estate  tail,  undisturbed  (in). 

(/)  It  ii  10  be  obwrved  that  an  e»-  to  be  considered  at  "  created  by  tbe 

tate  created  by  appointment,  nnder  a  settloDeDL" 
power  in  the  Kttleinent  (sect.  1),  an  (g)  SecU  16,  34. 

•state  coofirmed  or  restored  by  tb«  {h)  Section  1  of  the  act. 

■aUleinent(»ecL  25>,  an  estate  resalt-  (i)  Ibid, 

ing  to  tbe  ««lilor  (sect.  22).  and  an  (k)  Sect.  19,  35. 

esUle  by  the  curtesy,  in  respect  of  the  (/)  SecU  39. 

estate  uil, or  ofany  prior esUle created  («)  Sect.  16,  19. 

by  the  same  setlUment  (sect.  22),  are 


CnAF.  XIX. — CONVBYAMCBS  BY  TBMANTS  IN  TAIL,  ETC.   636 

Although  in  general,  the  act  provides  that  the  "owner" 
of  the  first  prior  estate  (being  of  the  kind  already  de- 
•cribed)  shall  be  the  protector  of  the  settlement,  yet  we 
nuiy  remark,  that  there  are  many  cases  in  which  the  qua- 
lification for  the  protectorship  is  subject  to  more  specific 
provision.  For  first,  in  certain  cases  arising  before  31st 
December,  1833  (the  date  from  which  fines  and  recoveries 
are  abolished),  the  person,  who,  under  the  old  law,  would 
have  been  the  proper  party  to  make  a  tenant  to  the  jn-it- 
dpe,  it  DOW,  without  regard  to  any  other  rule  of  qualifica- 
tion, to  be  the  protector  (ji).  The  act  also  provides  that 
the  first  prior  estate  shall  not  avail  to  confer  the  protector- 
ship on  any  persons  who  take  that  estate,  as  lessees  at  a 
rent,  dowereatet,  bare  trustees,  heirs,  executors,  adminis- 
trators, or  assigns  (o)  (with  the  e\  i ,  as  to 
bare  trustees,  of  such  as  under  an)  <•  before 
the  act,  would  have  been  the  proper  parties  to  make  a 
tenant  to  the  praeipe  (p) ) ;  the  ofiice  being,  in  every  case 
of  exclusion,  cast  upon  the  owner  of  the  itext  estate  (if 
any)  quaUfied  to  constitute  a  protectorship  (9).  Nor  is  the 
creation  of  the  office  always  by  the  mere  act  of  law.  For 
the  settlor  himself  is  entitled,  in  the  settlement  creating 
the  entail,  to  appoint  any  person  or  persons  in  esse  (not 
exceeding  three  in  number,  and  not  being  aliens,)  to  act 
in  this  capacity  (the  tenant  of  the  prior  estate  being  in- 
cluded in  the  number  or  not,  at  the  pleasure  of  the  settlor), 
and  also  to  insert  in  the  deed  a  power  for  the  substitution 
of  others,  in  the  event  of  the  death  or  retirement  of  those 
originally  noiitinated  (r). 

TIm  office  is  intended  to  be  in  every  case  a  penanal  one, 
and  therefore  a  protector  does  not  lose  his  right  to  act  in 
that  capacity,  by  a  transfer  of  the  estate  in  virtue  of  which 
it  was  acquired,  whether  that  transfer  takes  place  by  his 
own   alienation  or  by  his  other  act  or  default  («).     But 

(«)  8wk  »,  30.  31.  (f )  8«c  n. 

(•)  Utu  Mk  97.  (r)  Swt.  SI. 

(f)8«uai.  (*)8Mi.ts. 
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when  the  person  who  would  otherwise  be  protector  is  in- 
competent, by  reason  of  insanity,  the  Lord  Chancellor  (or 
other  person  deputed  to  exercise  the  royal  fm-  ^vith 

respect  to  idiots  and  lunatics)  is  to  become  j  <r  in 

his  stead;  and  where  he,  who  would  otherwise  be  pro- 
tector, is  disabled  by  treason  or  felony,  the  office  is  vested 
in  thevCourt  of  Chancery,  to  which  latter  jurisdiction  it  is 
also  confided  in  some  other  particular  cases  (/).  A  married 
woman,  however,  is  competent  to  be  protector;  and  if  the 
prior  estate,  in  respect  of  which  she  becomes  so,  is  settled 
to  her  separate  use,  she  is  to  hold  the  office  independently 
of  her  husband,  but  where  not  so  settled,  in  conjunction 
with  him  only  («).  We  may  remark  too,  that  the  office  is 
in  every  case  of  a  purely  discretionary  character,  so  that 
the  protector  is  absolutely  free  from  all  control  in  is  exer- 
cise, and  cannot,  even  by  his  own  previous  agreement, 
fetter  his  free  agency  on  this  subject  (x).  And  lastly,  that 
as  to  the  consent  which  it  is  thus  absolutely  in  his  power 
to  grant  or  to  withhold,  it  may  either  be  given  by  the  same 
instrument  which  makes  the  disposition,  or  by  a  separate 
one  to  be  executed  on  or  before  the  same  day  with  the 
other,  and  to  be  duly  enrolled  (y).  But  when  once  given, 
it  is  incapable  of  being  revoked  (z). 

It  is  not  only  on  Uffal  estates  that  an  assurance  under 
the  statute  in  question  will  operate,  nor  in  respect  of  these 
only,  that  its  operation  was  required.  It  is  indeed  gene- 
rally true,  that  equitable  interests  will  pass  by  any  instru- 
ment sufficient  to  indicate  the  intention  of  the  grantor; 
but  equitable  estates  entailed,  or  those  belonging  to 
married  women,  and  not  settled  to  their  separate  use,  are 
exceptions  to  the  rule,  and  cannot  be  transferred  by 
an  ordinary  conveyance.  It  was  consequently  the  prac- 
tice before  the  statute  passed,  to  convey  interests  of  the 
former  description  (to  which  alone  our  attention  is  now 

(0  Sect.  33.  48.  (jf)  Sect  42,  46. 

(h)  Sect.  24,  45,  79.  (z)  Sect.  44. 

(z)  S«ct.  36.  37. 
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direded)  throagb  the  medium  of  fines  and  recoveries  (a\ 
which,  though  always  transacted  in  a  common  law  court 
(m.  the  Common  Pleas),  were  considered  in  equity  as 
legitimate  assurances  for  the  purpose.  Thus,  if  lands  were 
given  to  the  use  of  A.,  in  fee,  in  trust  for  B.  in  tail,  with 
remainder  over,  a  fine  levied  or  recovery  suffered  by  B.  in 
the  Common  Pleas,  was  recognized  in  the  courts  of 
equity,  as  a  bar  to  his  equitable  estate,  that  is,  a  bar  to 
the  tame  extent  to  which  the  same  assurance  would  have 
operated  on  a  legal  estate  of  the  same  description  (6). 
By  the  act  for  abolishing  fines  and  recoveries,  a  similar 
effect  now  belongs  to  the  substituted  assurance ;  the  word 
**  estate"  being  used,  throughout  its  provisions,  to  express 
"  an  estate  in  eqaity,  as  well  as  at  law  "(c).  The  act  is 
also  framed  to  take  effect  not  only  on  actual  entails,  but 
opon  money  or  land  liable  to  be  converted  into  entailed 
estate.  Thb  happens  in  the  case  where  trustees  have 
been  directed  to  invest  money  in  land,  which,  when  pur- 
chased, is  to  be  settled  in  tail  for  the  benefit  of  a  certain 
party,  or  to  sell  land  and  to  invest  the  produce  in  like 
manner.  With  respect  to  trusts  of  this  description,  the 
statute  provides  that  all  the  clausos  it  contains  shall  be 
applicable  (so  &r  as  circumstances  will  permit)  to  the 
monies  or  lands  so  to  be  invested,  in  the  same  manner  as 
Ibey  would  apply  to  the  lands  to  be  purchased,  supposing 
the  same  to  be  actually  purchased  and  settled  conform- 
ably to  the  trust  But  when  the  trust  fund  consists  of 
leaiehold  estate,  or  of  money,  it  is  to  be  considaped,  as  to 
the  person  in  whose  fiitvonr  or  for  whose  benefit  the  dis- 
position is  to  be  made,  as  personal  estate,  and  any  dispo- 
sition of  it  by  the  intended  tenant  in  tail  must  be  made, 
not  by  a  conveyance  appropriate  to  the  passing  of  the 
realty,  but  by  mere  deed  of  assignment  inrolled  in  the 


(«)  6  CiakM.  Dig.  901. 461.  (c)  SmC  I. 

(*)  Vi4t  Dm  ».  Ewsft.  7  A4.  ft  KLMd. 
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High  Court  of  Chancery,  within  six  calendar  months  after 
the  execution  (d). 

As  the  power  of  disposition  given  by  this  act  applies 
both  to  legal  and  equitable  interests,  so  it  extends  to  almost 
every  species  of  entailed  estate.  The  only  exceptions  ap- 
pear to  be  the  case  of  tenant  in  tail  after  possibility  of  issue 
extinctive),  and  those  who  by  the  34  &  36  Hen.  Vill.(/) 
or  any  other  act,  are  restrained  from  barring  their  estates 
tail(^). 

II.  With  regard  to  the  second  object  comprised  in  the 
Fine  and  Recovery  Act,  it  contains  a  general  provision 
that  a  feme  covert  shall  be  as  competent  as  if  she  were  a 
feme  sole  to  dispose  by  deed  of  lands  of  any  tenure,  or  of 
money  subject  to  be  invested  in  the  purchase  of  lands,  and 
also  to  extinguish  any  estate  which  she,  or  she  and  her 
husband  in  her  right,  may  have,  or  any  power  which  may 
be  vested  in  her,  in  regard  to  lands  or  to  money  of  that 
description ;  provided  only  that  her  husband  shall  concur 
in  the  deed  {h),  and  that  upon  her  executing  the  same,  or 
afterwards,  she  produce  and  acknowledge  it  before  the 
proper  authorities  (t).  The  persons  before  whom  it  is  to  be 
acknowledged,  are  a  judge  of  one  of  the  superior  courts  at 
Westminster,  or  a  master  in  chancery,  or  two  of  the  per- 
petual or  special  commissioners  appointed  for  that  purpose, 
in  the  manner  directed  by  the  act;  and  they  are  directed, 
before  they  receive  the  acknowledgment,  to  examine  her 
apart  from  her  husband,  in  order  to  ascertain  her  free  and 

(d)  Sect.  71.  viri,  is  oot  included.  As  to  future  set- 

(«)  Sect.  18;  vide  >npra,  p.  244.  tlements  of  that  description,  the  act  of 

Bj  14  Elix.  c.  8,  a  recovery  tuffered  1)    Hen.   7   is  repealed;    and  as  to 

by  a  tenant  in  tail  of  this  description  ezi»tiog  settlemeou,  the  power  of  dia- 

was  void  as  against  those  in  reversion  position  is  to  be  exercised  only  with 

or  remainder,  if  suffered  without  their  such   consent    as   that   act   requires, 

consent.  (sect.  16.  17). 

(/)  Sect.  18  ;  vide  supra,  p.  528.  (h)  Sect.  77. 

(f)  Among  these  acU,  the  11  Hen.  (i)  Sect  79. 
7,  c.  20,  as  to  estates  tail  <x  frtmtimu 
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▼ohintary  eonseot ;  in  the  abaaooe  of  which,  the  acknow- 
ladgment  is  to  be  rejected,  and  the  deed  becomes,  as  fiu- 
M  relates  to  her  ezeeation,  void  (A).  Supposing  the  ao- 
knowledgnwDt,  on  the  other  hand,  to  be  received,  an  offi- 
cial memorandum  of  the  fact  is  to  be  written  on  the  foot 
or  margin  of  the  deed,  and  a  certificate  of  it  is  to  be  also 
drawn  np  and  signed  on  a  separate  piece  of  parchment, 
and  verified  by  affidavit ;  and  the  certificate  and  affidavit 
are  then  to  be  filed  of  record  in  the  Court  of  Common 
Pleas  at  Westminster.  Until  so  recorded,  the  deed  will 
have  no  effect  as  regards  the  party  under  coverture ;  but, 
when  the  record  is  complete,  will  operate  to  affect  her  in- 
terest (by  relation)  as  from  the  time  when  it  was  ackiiow- 
ladged.  When  the  object  of  the  disposition  is  to  bar  the 
estate  tail  of  a  married  woman,  the  same  oomse  of  pro> 
ceeding  is  to  be  observed  as  in  the  case  of  other  tenants  in 
tail ;  and  the  ceremony  of  acknowledgment  (with  all  its 
attendant  forms)  is  to  be  superadded  (/). 

The  proceedings  relative  to  acknowledgment  are  made 
■olject,  as  to  some  of  their  details,  to  the  regulation  of  the 
Court  of  Common  Pleas  at  Westminster  («) ;  which  is 
also  empowered  by  order,  in  a  summary  way,  upon  the 
•pplicatkm  of  the  wife,  and  upon  such  evidence  as  to  the 
ooart  shall  seem  meet,  to  dispense  (in  every  case  where  it 
ahall  appear  reasonable  to  do  so)  with  the  concurrence  of 
the  husband  in  bar  acta(n),  whether  in  barring  an  estate 
tail,  or  executing  a  deed  for  any  other  purpose.  The  latter 
provifion,  however,  is  made  with  an  ezpceM  saving  of 
rach  rights  as  the  husband  may  possess,  independently  of 
the  act  (o). 

Such  are  the  substitutes  now  provided  by  the  lr.:iHluture, 

(k)  Smi.  80.  R«l«  (mm  m«k«d}  tt  MkkMlM*. 

(0  9WI.7V.  ItSS. 

(■)fMi.ia.    TW  R«ln  •!  ikt  (•)  a«t.9l.  TiMCMftUtpMfw 

C«wt  «f  Cmmms  fkm  nmim  iki*  sadw  ikb  McttM  is  •MlMtki  Imt  %» 

■cl  •!«  of  HOaty  —i  Trtekj Totm,  4iifM«  tt  nyyfcaM,  Bt  pMlsfUihy. 

in4.  vidt  to  Dbf-  4M ;  I  Bt^.  ft.  1  AimM.  04. 

r.  tn.  Tw«  ud  wm  fMTiMs       (•)  um.91. 
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in  lieu  of  fine  and  recovery.  The  superiority  of  the  new 
methods  is  manifest  at  the  first  glance;  but  in  order  to 
obtain  a  clear  idea  of  the  extent  and  nature  of  the  reform 
which  has  been  eflfected,  it  will  be  useful  to  advert  to 
some  of  the  specific  points  of  difference  between  the  pre- 
sent and  the  former  system. 

The  most  obvious  improvement  is,  that  instead  of  ap- 
plying modes  of  assurance  altogether  peculiar  and  anoma- 
lous, to  the  case  where  a  tenant  in  tail  or  a  married  woman 
is  the  conveying  party,  the  law  now  enables  them  to  pass 
their  interests  by  an  instrument  of  the  same  description 
(in  general)  as  is  used  in  other  alienations  of  real  estate, 
and  thus  establishes  a  greater  uniformity  in  the  methods 
of  conveyance.  Nor  is  this  a  benefit  of  small  amount ; 
for  all  deviations  from  general  rule  engender  difficulties, 
render  the  practice  of  the  law  less  certain,  and  powerftilly 
promote  the  purposes  of  chicanery.  The  forms  recently 
introduced  possess  also  the  advantage  of  being  incom- 
parably clearer  and  simpler  than  those  which  they  have 
superseded.  Considerable  subtelty  indeed  attends  a  con- 
veyance under  the  Statute  of  Uses ;  but  it  is  to  be  recol- 
lected that  fines  and  recoveries  (when  taken  in  connection 
with  their  appendages,  the  deeds  to  lead  or  declare  the 
uses)  themselves  operated  as  conveyances  under  the  sta- 
tute; while  at  the  same  time  they  involved  a  fiction  of  the 
most  intricate  and  artificial  description,  from  which  the 
substituted  assurances  are  actually  exempt.  To  this  it 
may  be  added  (and  the  point  is  by  no  means  of  subordi- 
nate importance)  that  the  substitutes  arc  considerably 
less  expensive  than  their  predecessors,  the  charges  con- 
nected with  a  fine  or  recovery  (particularly  the  latter) 
having  been  so  high  as  to  form  one  of  the  most  prominent 
reasons  for  their  abolition.  To  pass  from  general  to  par- 
ticular considerations,  the  former  system  was  objection- 
able, from  the  necessity  which  it  occasioned  of  creating  a 
tenant  to  the  prcecipe;  for  besides  the  inconvenience  of  be- 
ing obliged  to  make  an  actual  transfer  of  the  freehold,  for 
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this  purpoee,  to  b  stranger,  it  frequeDtly  happened  that 
parties  without  whose  concarrence  the  freehold  could  not 
be  ^ectually  conveyed,  were  by  some  mistake  not  joined 
in  the  proceedings,  or  refused  to  join  in  them,  or  could 
not  be  discoTered  ( p).  But  under  the  new  system,  all 
these  annoyances  are,  by  a  neat  and  simple  arrangement, 
avoided,  while  the  only  real  benefit  resulting  from  the 
antient  practice  is  at  the  same  time  effectually  secured. 
For  as  the  protector  is  always  constituted  by  the  same 
settlement  as  the  tenant  in  tail,  there  can  rarely  be  any 
difficulty  in  finding  him  out ;  and  supposing  the  relation 
of  parent  and  child  to  exist  between  them  (as  will  usually 
be  the  case),  there  can  be  no  reason  to  fear  that  com- 
pliance will  be  refused  from  an  unworthy  motive ;  nor,  in 
case  of  compliance,  will  any  conveyance  to  a  stranger  be 
neceiaary,  the  mere  consent  of  the  protector  (given  in  due 
form)  being  all  that  the  act  requires.  It  ought,  lastly,  to 
be  mentioned  as  a  farther  recommendation  of  the  new 
asaurances,  that  they  are  capable  of  being  executed  at  any 
time  that  convenience  may  require  ;  in  which  respect  they 
difler  very  maleriaily  from  the  former  methods,  particu- 
larly that  of  recovery,  which  the  law  did  not  allow  to  be 
traiuacted,  except  during  the  terms;  for  as  it  is  at  those 
■tated  times  only,  that  the  Court  of  Common  Pleas  is 
open,  some  of  the  proceedings  in  the  fictitious  suit  were 
neoeetarily  confined  to  the  same  periods ;  from  which  cir- 
cmnstaDce  it  frequently  resulted  tbat  the  death  of  parties 
would  intervene  to  prevent  the  intended  recovery,  and 
dafiaat  for  ever  the  purpotM  which  it  was  designed  to 
sffKtoateC^). 

The  Fine  and  Recovery  Act,  to  wiiu-n  our  attention  has 
been  hitherto  confined,  is  not  however  the  only  statute  by 


(p)  VU»  Plm  Rnl  Piopwtj  IU>  •mi  Raotwtrj  Asi,  vW  lad  ■•  MSfls 

•Mt,  B>  14*  m4  hHsisMM  JinsWiiM  SMB  i^  is 

(f )  Tto  tmitm,  iamitim  ti  knkm  As  IiM  9tkm»  of  Mr.  lUyw's  lano* 

inCatvuilioa    villi    lakfiart   In  ik*   Fiaa  ii«MWM>  la  faatravAOciM. 


M2     BK.  II.  RIonTS  OP  PROPBBTT. — PART  I.  THINQS  RIAL. 

which  tenants  in  tail  and  married  women  have  been  re- 
lieved from  restriction  in  respect  to  the  power  of  aliening 
their  real  estate.  For  by  32  Henry  VIII.  c.  28,  a  tenant 
in  tail  may  make  a  lease  binding  on  his  issue  in  tail  (but 
not  on  those  in  remainder  or  reversion  (r),)  to  endure  for 
three  lives,  or  twenty-one  years ;  and  a  husband  seised  in 
right  of  his  wife,  in  fee  simple  or  fee  tail,  may  also  demise 
in  like  manner  (provided  the  wife  joins  in  the  lease),  and 
bind  her  and  her  heirs  thereby  («).  [[But  then  many  re- 
quisites must  be  observed,  which  the  statute  specifies, 
otherwise  such  leases  are  not  effectual.  1.  The  lease  must 
be  by  indenture,  and  not  by  deed  poll,  or  by  parol.  2.  It 
must  begin  from  the  making,  or  day  of  the  making,  and 
not  at  any  greater  distance  of  time.  3.  If  there  be  any 
old  lease  it  being,  it  must  be  first  absolutely  surrendered, 
or  be  within  a  year  of  expiring.  4.  It  must  be  either  for 
twenty-one  years  or  three  lives,  and  not  for  both.  6.  It 
must  not  exceed  the  term  of  three  lives,  or  twenty-one 
years,  but  may  be  for  a  shorter  term.  6.  It  must  be  of 
corporeal  hereditaments,  and  not  of  such  things  as  lie 
merely  in  grant,  for  no  rent  can  be  reserved  thereout  by 
the  common  law,  as  the  lessor  cannot  resort  to  them  to 
distrain.  7.  It  must  be  of  lands  and  tenements  most 
commonly  letten  for  twenty  years  past,  so  that  if  they 
had  been  let  for  above  half  the  time  (or  eleven  years  out 
of  the  twenty)  either  for  life,  for  years,  at  will,  or  by  copy 
of  court  roll,  it  is  sufficient.  8.  The  most  usual  and  cus- 
tomary feorm,  or  rent  for  twenty  years  past,  must  be  re- 
served yearly  on  such  lease.  9.  Such  leases  must  not  be 
made  without  impeachment  of  waste.  These  are  the 
guards  imposed  by  the  statute  (which  was  made  for  the 
security  of  farmers,  and  the  consequent  improvement  of 
tillage)  to  prevent  unreasonable  abuses  in  prejudice  of  the 
issue  or  the  wife :]]  and  to  such  restrictions  is  every  lease 
still  subject,  where  it  is  to  be  made  under  the  provisions 

(r)  2  Bl.  Com.  319.  (i)  Ibid. 
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of  this  statute.  But  the  Fine  and  Recovery  Act,  in  giving 
increased  facilities  to  tenants  in  tail  and  femes  covert,  with 
reapact  to  the  alienation  of  their  estates  in  general,  com- 
priaea  (as  we  have  seen)  (among  other  dispositions)  those 
by  way  of  lease;  and  seems  likely,  therefore,  to  reduce  to 
a  great  extent,  the  practical  importance  of  the  statute  of 
Henry  VIII.,  by  rendering  it,  in  most  cases,  unnecessary 
to  resort  to  its  provisions. 


(    644    ) 
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The  modes  of  assurance  hitherto  examined,  all  operate 
or  come  into  force  from  the  time  of  the  execution  of  the 
instrument  (a);  but  there  is  another  (and  it  is  the  last 
conveyance  of  an  ordinary  kind,  to  which  we  shall  have 
occasion  to  refer),  which  is  founded  on  a  different  prin- 
ciple, namely,  a  devise  by  last  will  and  testament  {b).  For 
a  will  is  of  no  force  until  after  the  death  of  the  disposing 
party,  but  during  his  life  is  (in  the  language  of  the  law) 
merely  ambulatory^  that  is,  of  an  unsettled  and  fluctuating 
character.  Omne  testamentum  morte  consummatum  estf  et 
voluntas  testatoris  est  ambulatoria  usque  ad  mortem  (c). 

A  will  or  textament  are  terms  generally  used  without  dis- 
tinction, to  express  the  instrument  by  which  a  man  makes 
disposition  of  his  property,  after  his  death.  Testaments 
are  said,  both  by  Justinian (</)  and  Sir  Edward  Coke(f),  to 
be  so  called,  [[because  they  are  testatio  mentis;  an  etymon 
which  seems  to  savour  too  much  of  conceit,  it  being  plainly 
a  substantive  derived  from  the  verb  testari,  in  like  man- 
ner as  juramentum,  incrementum,  and  others,  from  other 
verbs.  The  definition  of  the  old  Roman  lawyers  is  much 
better  than  their  etymology ;  voluntatis  nostra  justa  sen- 

(a)  Shelford  on  Wills,  5.  perly  ui«d  in  the  larger  sense  auigned 

(&)  The  term  conveyance*  is  some-  to  it  in  the  present  work. 

times  applied  to  voluntary  alienations  (c)  2  Bl.  Com.  502. 

itiUr  vivos  exclusively,  and  so  as  not  (<f;  Inst.  2,  10. 

to  inclade  wills.    But  it  is  also  pro*  («)  Co.  LiU.  1 12  b,  322  b. 
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Qlra/ta,  de  eo  quod  quit  pott  mortem  tuam  fieri  velit  (/) ; 
which  may  be  thus  rendered  into  English,  the  legal  de- 
clanitkm  of  a  man's  intentions,  which  he  wills  to  be  per- 
fonned  after  his  death.  It  is  called  sententia,  to  denote 
the  circumspection  and  prudence  with  which  it  is  sup- 
posed to  be  made;  it  is  voluntatit  nottra  tententia,  be- 
cause its  eflBcacy  depends  on  its  declaring  the  testator's 
intention,  whence  in  England  it  is  emphatically  styled  his 
will ;  it  is  Justa  sententia,  that  is,  drawn,  attested,  and 
published,  with  all  due  solemnities  and  forms  of  law ;  it  is 
de  eo  quod  quit  pott  mortem  tuam  fieri  velit ^  because  it  is 
of  no  force  until  after  the  death  of  the  testator  (^).]]  While 
defining  a  will,  we  may  also  take  occasion  to  explain  the 
term  codicil^  which  is  derived  from  the  Latin  codicillut 
(importing  a  little  book  or  writing),  and  is  an  instrument 
made  subsequently  to  the  original  will,  by  which  its  dis- 
positions are  explained  or  altered  (h).  It  is  subject,  in 
general,  to  the  same  remarks  as  the  original  instrument 
itself,  of  which  indeed  it  is  considered  as  forming  a 
part  (0 ;  so  that  what  may  be  laid  down  as  law  relating  to 
a  will  may  be  taken  generally  as  applicable  also  to  all 
codicils  thereto  annexed  (A). 

With  respect  to  the  principle  on  which  a  disposition  by 
will  is  allowed,  Qwe  have  more  than  once  observed,  that 
when  property  came  to  be  rested  in  individuals  by  the 
right  of  occupancy,  it  became  necessary  for  the  peace  of 
society,  that  this  occupancy  should  be  continued,  not  only 
in  the  present  possessor,  but  in  those  persons  to  whom  he 
should  think  proper  to  transfer  it,  which  introduced  the 
doctrine  and  practice  of  alienation.  But  these  precau- 
tions would  be  very  short  and  imperfect  if  they  were  con- 
fined to  the  life  only  of  the  occupier,  for  then  upon  his 
death  all  his  property  would  again  become  common,  and 

(/)  rr.3S,l.  I.  (ft)  la  Um  Btw  Kial«li  cf  WUIa,  7 

U)  t  BL  Cml  mo.  WUL  4  h  1  Visl.  e.  M,  *•  IM» 

(ft)  IMd.  **«y|"iilskslikN  MttlMAaf  10 

(0  IMd.  ■«s«etlalMiNetl. 
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[[create  an  iufinite  variety  of  strife  and  confusion.  The 
law  of  very  many  societies  has  therefore  given  to  the  pro- 
prietor a  right  of  continuing  his  property  after  his  death 
in  such  persons  as  he  shall  name  (/). 

Testaments  are  of  very  great  antiquity.  We  find  them 
in  use  among  the  antient  Hebrews,  though  the  example 
usually  given  (m)  of  Abraham's  complaining,  that  unless 
he  had  some  children  of  his  body,  his  steward,  Eliezcr  of 
Damascus,  would  be  his  heir  (;i),  will  be  hardly  thought 
quite  conclusive  to  show  that  he  had  made  him  so  by  icill. 
And  indeed  a  learned  writer  (o)  has  adduced  this  very  pus- 
sage  to  prove  that  in  the  patriarchal  age,  on  failure  of 
children  or  kindred,  the  servants  born  under  their  master's 
roof  succeeded  to  the  inheritance  as  heirs  at  law  (p). 
But  (to  omit  what  £usebiu8  and  others  have  related  of 
Noah's  testament  made  in  teriting,  and  witnessed  under 
his  seal,  whereby  he  disposed  of  the  whole  world  (</),)  it 
is  apprehended  that  a  much  more  authentic  instance  of 
the  early  use  of  testaments  may  be  found  in  the  sacred 
writings  (r),  wherein  Jacob  bequeaths  to  his  son  Joseph  a 
portion  of  his  inheritance,  double  to  that  of  his  brethren ; 
which  will  we  find  carried  into  execution  many  hundred 
years  afterwards,  when  the  posterity  of  Joseph  were  di- 
vided into  two  distinct  tribes,  those  of  Ephraim  and  Ma- 
nasseh,  and  had  two  several  inheritances  assigned  them ; 
whereas  the  descendants  of  each  of  the  other  patriarchs 
formed  only  one  single  tribe,  and  had  only  one  lot  of  in- 
heritance. Solon  was  the  first  legislator  that  introduced 
wills  into  Athens  («),  but  in  many  other  parts  of  Greece 
they  were  totally  discountenanced  (t).  In  Rome  they 
were  unknown  until  the  laws  of  the  twelve  tables  were 
compiled,  which  first  gave  the  right  of  bequeathing  (u) ; 

(/)  Puff.  L.  N.  lib.  4,  c.  10.  (9)  Seld.  de  Succ.  Eb.  c.  24. 

(m)  Barbeyr.  Pnff.  4,  10,  4  ;  Go-  (r)  Gen.  c.  48. 

dolp.  Orph.  Leg.  1,1.  (s)  PlaUrcb  in  Viu  Solon. 

(11)  Genetis,  c.  15.  (()  Pott.  Aotiq.  1. 4,  c.  16. 

(0)  Taylor,  Elem.  Civ.  Uw.  517.  (k)  IosU  2,  22,  1. 
(p)  Vide  (up.  p.  152. 
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[[•nd  among  the  northern  nations,  particularly  among  the 
Oermaui  (x),  testaments  were  not  received  into  use. 
And  this  rariety  may  senre  to  evince  that  the  right  of 
making  wills  and  disposing  of  property  after  death,  is 
merely  a  creature  of  the  civil  state  (y);  which  has  per- 
mitted it  in  some  countries,  and  denied  it  in  others  ;  and 
even  where  it  is  permitted  by  law,  it  is  subjected  to  dif- 
ferent f<wTOalities  and  restrictions  in  almost  every  nation 
under  heaven.]] 

In  this  country  both  real  and  personal  propeKy  have 
long  been  capable  of  transmission  by  will ;  (the  latter,  in- 
deed, from  time  immemorial ;)  and  a  recent  statute  (to 
which  we  shall  soon  have  occasion  more  particularly  to 
refer)  has  now  confirmed  and  somewhat  enlarged  this 
power,  and  placed  it,  for  the  future,  on  a  new  basis.  As 
regards  personal  estate,  however,  and  chattels  real  (which 
for  this  purpose  are  oonsidered  as  personalty),  and  also  as 
relates  to  copyholds,  it  would  be  premature  to  consider,  in 
this  place,  the  law  of  testamentary  disposition ;  and  we 
shall  confine  our  present  inquiries  to  the  nature  of  that 
right,  as  it  affects  estates  of  freehold  duration  and  tenure  ; 
or,  as  it  is  commonly  expressed,  the  law  oi  devises. 

To  obtain  a  clear  idea  of  this  subject,  it  will  be  desir- 
able to  consider  nnder  separate  heads  : — I.  The  power  of 
devise  itself,  to  what  persons  it  belongs,  and  to  what 
estates  and  interests  it  applies.  II.  The  solemnities  with 
which  the  will  containing  a  devise  must  be  executed,  and 
how  it  may  be  revoked  or  revived.  III.  The  rules  of 
construction  to  which  devises  are  subject.  IV^  Their 
operation  in  conveying  or  limiting  real  estate. 

I.  As  to  the  power  of  devising,  Qit  seems  sufficiently 
clear  that,  before  the  Conquest,  lands  were  devisable  by 
will  (s).  But  upon  the  introduction  of  the  military  te- 
nures, (he  rciitniint  of  devising  lands  naturally  took  place 

V  •  ;     I  <cii.  uv  .i*0r.  Ocriii.  Mi.  (l)   Wrifkl't  T«B.  17). 

(«)  8«p.lM{  SBI.  Cm.  IS. 

If  n2 
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Qas  a  branch  of  the  feudal  doctrine  of  non-alienation, 
without  consent  of  the  lord.]]  So  that  Qby  the  common 
law  of  England,  since  the  Conquest,  no  estate  greater 
than  for  term  of  years  could  be  disposed  of  by  testa- 
ment (a),  except  only  in  Kent  and  in  some  antient  bo- 
roughs, and  a  few  particular  manors,  where  their  Saxon 
immunities  by  special  indulgence  subsisted  (b).  And 
though  the  feudal  restraint  on  alienation  by  deed  vanished 
▼ery  early,  yet  this  on  wills  continued  for  some  centuries 
afler,  from  an  apprehension  of  infirmity,  and  imposition 
on  the  testator  in  extremis,  which  made  such  devises  sus- 
picious (c).  Besides,  in  devises  there  was  wanting  that 
general  notoriety  and  public  designation  of  the  si,  i , 

which,  in  descents,  is  apparent  to  the  neighbourli'  I 

which  the  simplicity  of  the  common  law  always  required 
in  any  transfer  and  new  acquisition  of  property. 

But  when  ecclesiastical  ingenuity  had  invented  the  doc- 
trine of  uses  as  a  thing  distinct  from  the  legal  estate  (d), 
uses  began  to  be  devised  very  frequently  (<?) ;  and  the  de- 
visee of  the  use  could,  in  Chancery,  compel  its  execution. 
For  it  is  observed  by  Gilbert  (/ ),  that  as  the  Popish  clergy 
then  generally  sat  in  the  Court  of  Chancery,  they  consi- 
dered that  men  are  most  liberal  when  they  can  enjoy  their 
poflsessions  no  longer,  and  therefore  at  their  death  would 
choose  to  dispose  of  them  to  those  who,  according  to  the 
superstition  of  the  times,  could  intercede  for  their  happi- 
ness in  another  world.]]  But  by  the  effect  of  the  statute 
27  Henry  VIII.  c.  10,  these  uses  afterwards  became  legal 
estate,  which  was  not  devisable;  and  this  Qmight  have 
occasioned  a  great  revolution  in  the  law  of  devises  (g),  had 
not  the  Statute  of  Wills  been  made  about  five  years  after 

(a)  9ImU7.  («)  Plowd.  4H. 

(6)  Litt.  f.  167  ;  Co.  LitU  111.  (/)  On  Devises,  7. 

(c)  Glao.  lib.  7,  c.  I.  (g)  Vide  Buller  and  Baker's  case. 

(d)  The  expression  of  Blackstone  is,  3  Rep.  35;  Arthur  v  Kokenham,  11 
"  a  thing  distinct  from  the  land  ;"  Mod.  148;  Wyndbam  v.  Chetwynd, 
which  scarcely  conveys  the  idea  in-  Burr.  420. 

tended. 
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Zrh,  32  Hen.  VIII.  c.  1  (explained  by  34  k  35  Hen.  VIII. 
c.  6),  which  enacted,  that  all  persons  being  peised  in 
fee  simple  (except  feme-coverts,  infants,  idiots,  and  |»er- 
sons of  non>sane  memory),  might,  by  will  and  testament  in 
writing,  devise  to  any  other  person,  except  to  bodies  cor- 
porate, two-thirds  of  their  lands,  tenements,  and  heredi- 
taments, held  in  chivalry,  and  the  whole  of  those  held  in 
socage,  which]]  afterwards  [[through  the  alteration  of 
tenures  by  the  statute  of  Charles  II.,  amounted  to  the 
whole  of  their  landed  property,  except  their  copyhold.]] 

A  devise  under  these  statutes  took  effect,  not  only  upon 
legal  estate,  but  upon  equitable ;  which  indeed  will  pass 
ander  any  form  of  conveyance  applicable  to  the  former 
species  of  interest.  The  statutes  did  not,  however,  apply 
to  the  chattels  of  the  testator,  whether  consisting  of  terms 
of  years  in  land,  or  of  chattels  personal,  for  these  might 
pass  by  will  before  (A);  as  we  shall  have  occasion  to  show 
more  particularly,  in  a  subsequent  part  of  the  work.  And 
ereo  with  respect  to  a  freehold  interest,  a  devise  under 
these  statutes  was  inoperative,  unless  it  belonged  to  the 
testator  at  the  time  of  executing  the  will;  so  that  after- 
acquired  lands  were  incapable  of  passing  under  such  de- 
vise; and  if  the  testator  was  desirous  of  including  them  in 
his  testamentary  dbpositions,  a  new  will  or  codicil,  or  a 
re-execution  of  the  existing  will,  was  required  for  the  pur- 
poie(i). 

It  may  also  be  remarked,  that  as  to  the  persons 
capable  of  becoming  devisees,  the  statutes  made  an  ex- 
press exception  of  corporations,  which  was  done  to  pre- 
vent the  extension  of  gifU  in  mortmain  (A).  Afterwards, 
indeed,  it  was  held,  that  a  devise  to  a  corporation  for  a 
ekaritable  mm  was  valid,  as  operating  in  the  nature  of  an 

{k)  2  Bl.  Com.  374.  S  Ad.  Ii  El.  14.    Bm  tlWr^e^nksd 

(0  a  Bl.  Co«i.  371 ;  Artliar  t.  pwio—1  «UI«  kM  bcas  shirsis  •»• 

B«k— liMn,  sbi  Nprt ;  Lugferd  «.  pobl*  af  fMtsf  maim  a  witt. 

PiU.lP.Wai.ei0illsfilM«.ilM,  <Jb)  tBl.CMi.t76ivMsNp.4tl. 
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appointment f  rather  than  a  bequest  (/).  But  we  have  had 
occasion  in  another  place  (m)  to  advert  to  the  statute  9 
G^.  II.  c.  36,  by  which  devises  to  charitable  uses  are 
now  generally  made  void,  and  which  has  consequently 
rendered  that  decision,  and  some  others  of  the  same  ten- 
dency (n),  less  material. 

Such  was  the  state  of  the  law  with  respect  to  the  power 
of  devising  (or  transmitting  real  property  by  will),  at  the 
time  of  the  passing  of  the  new  act,  7  Will.  IV.  k  1  Vict.  c. 
26;  and  thus  it  still  stands  with  respect  to  all  wills  made 
before  1st  January,  1838  ;  but  as  to  all  others,  the  statute 
just  mentioned  has  repealed  the  former  enactments,  mak- 
ing, in  lieu  of  them,  a  new  and  more  ample  provision.  It 
enacts  (o),  that  it  shall  be  lawful  for  all  persons  (except 
infants  under  twenty-one  and  married  women  (p))  to  dis- 
pose by  will  of  all  their  real  and  personal  estate  (^),  either  at 
law,  or  in  equity,  to  which  they  shall  be  entitled  at  the  time 
of  their  deaths,  and  which,  but  for  such  disposition,  would 
pass  to  the  heir  at  law  or  to  the  personal  representative ; 
and  it  expressly  extends  the  same  power  to  all  their  es- 
tates pur  autre  vie,  and  to  all  their  contingent,  executory, 
or  other  future  interests,  and  even  their  rights  of  entry 
upon  land;  which  latter  subject  was  previously  considered 
as  incapable  of  being  devised  (r).  The  power  is  also  ex- 
pressly extended  to  after-acquired  lands,  by  a  provision 

(I)  2  BI.  Com.  375.  (q)  "  Real  estate"  if  to  be  uoder- 
(m)  Snpta,  428.  stood  io  this  act  as  extending  to  all 
(n)  2  BI.  Com.  375.  bereditaments  of  whatever  tenure,  and 
(«)  Sect.  3.  whether  coqiorcal,  incorporeal,  or  per* 
(p)  Sect.  7,  8.     The  8tb  section  sooal,  and  to  every  estate,  right,  or 
provides  that  no  will  by  a  married  wo*  interest  therein,  other  than  a  chattel 
man  shall  be  valid  except  such  as  interest;  and  "  personal  estate"  to  all 
might  have  been  made  by  a  married  property  whatsoever  which  by  law  de- 
woman  before  the  passing  of  the  act  volves  upon  the  executor  or  adminis* 
Before  the  act  a  married  woman  could  trator. — Sect  1. 
not  in  general  dispose  of  land  by  will,  (r)  Doe  v.  Tomkioson,  2  Man.  & 
Fofse  and  Hembliog's  case,  4  Rep.  Sel.  165  ;  Roe  v.  Jones,  1  H.  BI.  30; 
60  b  i  but  might  do  so  under  a  }>ower  3  T.  R.  88  ;  Coodright  v.  Forrtsler,  8 
•xpreuly  conferred  on  her  for  the  pur.  East,  562. 
poM,  vide  sup.  p.  443. 


CHAP.  XX.— OP  DBVISB8.  551 

that  all  real  and  personal  estate  to  which  the  testator  is 
entitled  at  the  time  of  his  death,  shall  pass,  notwithstand- 
ing that  he  may  become  entitled  to  the  same  subse- 
qoently  to  the  execution  of  his  will  («) ;  and  it  is  farther 
to  be  remarked,  that  as  to  the  person  capable  of  taking 
by  deTise,  there  is  no  exception  (as  under  the  former  sta- 
tutes) of  corporations;  so  that  a  devise  to  a  body  corpo- 
rate will  now  be  valid;  subject  of  course  to  the  prohibition 
of  9  Geo.  II.  c.  26,  as  to  a  devise  to  charitable  uses,  and 
subject  also  to  the  enactments  of  the  Statutes  of  Mortmain, 
by  which  corporations  are  required  to  obtain  the  crown's 
lieeoce,  to  enable  them  to  become  the  holders  of  land  (0* 

II.  With  respect  to  solemnities.  When  the  former  statute 
of  wills  had  for  the  first  time  given  efficacy  to  devises, 
[[innumerable  frauds  and  perjuries  were  quickly  intro- 
duced]] (m),  which  can  excite  no  surprise  when  we  consider 
that  bare  notes,  in  the  handwriting  of  another  person,  then 
became  good  wills  within  the  statute  (x),  if  only  published 
as  such,  that  is,  declared  by  the  testator  to  be  intended  to 
operate  as  bis  will  and  testament  For  except  publica- 
tion (y)f  no  other  ceremony  had  been  essential  to  a  written 
will  of  personalty,  before  the  statute  passed;  and  the  statute 
itself  prescribes  no  particular  solemnity  in  reference  to  a 
devise  of  real  estate,  except  that  it  requires  the  will  to  be 
in  writing.  [[To  remedy  which,  the  Statute  of  Frauds 
and  Perjuries,  29  Car.  II.  c  3,  directed  that  all  devises  of 
lands  and  tenements  should  not  only  be  in  writing,  but 
signed  (s)  by  the  testator  or  some  other  person,  in  his 
presence,  and  by  his  express  direction,  and  be  subscribed, 
in  hiH  presence,  by  three  credible  witnesses.  And  a  so- 
lemnity nearly  similar  was  reqoisite  for  nvoku^  (a)  a  de- 

(()  Sect. a ;  ManlMi  •.  RM.t  Ai.         (•)  At  to  tigtiiat  bj  mark,  vMs 

4  EH.  14.  Btkm9,  Dnnhg, t  A4.  fc  PL >i. 

(I)  Viit  Mp.  f.  471.  <•)  As  M Urn  hf  kmk^ 

(•)  3  Bl.  C4».  370.  Dm  •.  Hank.  6  A4.  «(  ULIWi 

(«)  Ibid.  8  Ad. &  Ell.  I ;  BiUi  •.  T1mi«m,  3  W. 

(»)  A«i»miiw|aWH.Hd«Pw».  Bh.104:) 
Sr  r.  BwdM.  4  Ad.  Ii  Ba  14. 
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Qvisc  by  writing,  though  the  same  might  be  also  revoked 
by  the  burning,  cancelling,  tearing,  or  obliterating  thereof 
by  the  devisor,  or  in  his  presence,  and  with  his  consent]] 
(if  done  animo  revocandi)  {b),  Qas  likewise  impliedly]]  by 
any  new  modification  of  the  interest  of  the  devisor,  in  the 
estate  devised  (c),  Qor  by  such  a  great  and  entire  alteration 
in  his  circumstances  as  arises  from  marriage  and  the  birth 
of  a  child  (rf),]]  or  in  case  of  a  woman,  marriage  only(*). 
Qln  the  construction  of  this  last  statute,  it  had  been  ad- 
judged that  the  testator's  name,  written  with  his  own 
hand  at  the  beginning  of  his  will,  as  "  I  John  Mills  do 
make  this  my  last  will  and  testament,"  was  a  sufficient 
signing]]  within  the  Statute  of  Frauds,  if  so  intended  by  the 
testator  (/).  Qlt  had  also  been  determined,  that  though 
the  witnesses  must  all  see  the  testator  sign,  or  at  least 
acknowledge  the  signing,  yet  they  might  do  it  at  different 
times  iff) ;  but  that  they  must  all  subscribe  their  names 
as  witnesses  in  his  presence,  lest  by  any  possibility  they 
should  mistake  the  instrument  (A).  And  in  one  case  de- 
termined by  the  Court  of  King's  Bench  (»),  the  judges 
were  extremely  strict  in  regard  to  the  credibility,  or  rather 
the  competency,  of  the  witnesses,  for  they  would  not  allow 
any  legatee,  nor,  by  consequence,  a  creditor,  where  the  le- 
gacies and  debts  were  charged  on  the  real  estate,  to  be  a 
competent  witness  to  the  devise,  as  being  too  deeply  con- 
cerned in  interest,  not  to  wish  the  establishment  of  the 
will;  for  if  it  were  established,  he  gained  a  security  for 
his  legacy  or  debt  from  the  real  estate,  whereas  otherwise 
he  had  no  claim  but  on  the  personal  assets.  This  determi- 
nation, however,  alarmed  many  purchasers  and  creditors, 

(6)  Burteuhaw  v.  Gilbert,  Cowp.      Rep.  60  b. 
62;  Doe  v.  Perkes,  3  B.  &  Aid.  489.  (/)  2  BI.  Com.  by  ChiUy,  376, 

(c)  Sparrow  v.  Htrdcattle,  3  Alk.       n.  (6). 

802;  WillUms  v.  Owens,  2  Vm.  j.  (g)  Freem.  486;  2  Cb.  Ca.  109; 

609 ;  4  Real  P.  R.  24.  Pr.  Ch.  185. 

(d)  2  BI.  Com.  376;   Marston  t>.  (ft)  Loogford  v.  Eyre,  1  P.Wm. 
Roe.  8  Ad.  &  £11.  14.  740. 

(«)  Fone  and  IJemblmg'i  case,  4  (i)  Holdfast  v.  Dowsiog,S(ra.  1253. 
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[[and  thrMtened  to  shake  most  of  the  titles  in  the  king- 
doiDy  that  depended  on  devises  by  will.  For  if  the  will 
was  attested  by  a  servant  to  whom  wages  were  due,  by  the 
apothecary  or  attorney  whose  very  attendance  made  them 
creditors,  or  by  the  minister  of  the  parish  who  had  any 
demand  for  tithes  or  ecclesiastical  dues  (and  these  are  the 
persons  most  likely  to  be  present  in  the  testator's  last 
iUness) ;  and  if,  in,  such  case,  the  testator  had  charged  his 
real  estate  with  the  payment  of  his  debts,  the  whole  will 
and  every  disposition  therein,  so  far  as  related  to  real  pro- 
perty, was  held  to  be  utterly  void.  This  occasioned  the 
statute  25  Geo.  II.  c.  6,  which  restored  both  the  com- 
petency and  the  credit  of  such  legatees,  by  declaring  void 
all  legacies  given  to  witnesses,  and  thereby  removing  all 
possibility  of  their  interest  affecting  their  testimony.  The 
Mme  statute  likewise  established  the  competency  of  cre- 
ditor*, by  directing  the  testiiiiODy  of  all  such  creditors  to 
be  admitted,  but  leaving  their  credit  (like  that  of  all  other 
witnesses)  to  be  considered  on  a  view  of  all  the  circum- 
stances by  the  court  and  jury  before  whom  such  will  should 
be  contested.  And  in  a  much  later  case  (A),  the  testimony 
of  thrfe  witnesses,  who  were  creditors,  was  held  to  be 
•ufliciaBtly  credible,  though  the  land  was  charged  for  the 
payment  of  debts,  and  the  reasons  given  on  the  former 
determination  were  said  to  be  insufficient.]] 

B«t  now  as  to  all  wilb  except  those  made  before  1st 
Janmtfy,  1838(/),  the  former  provisions  as  to  execution  and 
attestation  are  repealed (ai) ;  and  it  is  enacted  (a)  that  no 
will  (with  the  exception  of  those  made  as  to  personal  estate 
by  soldiers  and  seamen  in  eertain  cases,  as  provided  for 
by  former  statutes  (o))  shall  be  valid,  unless  it  shall  be  in 

(t)  M.  31  G«>.  2;  WyadlMa  «.  (■)  SmI.  2. 

CWlwjMl.  B«rr.  414.  (■)  8wt9. 11.  If. 

(/)  VM«Me«.»4.    By  lUs  mUn         (•)  8ui«M  oT  TtwOi,  10  Cw.  t. 


•^^wMf—mntimm-fMUbai      c.  9;  II  U««.  4  ft  I  WiU.  4.  c  tO| 
•r  mini  bj  aay  r«iicil.  tkdl  far  tte      *Ui  t  Bl.  C.  OOOi  8WfcH*t  WUh, 


f  rpiiw  of  Uw  act  U  iumti  to  ktvt      77.     Wkklt  teiM  wk  «Miaias  • 
U  Um  tuM  wkw  M  !••      vwy  fall  %t4  MMfal  «ipMWn  if  iks 
■tw  •Ulai*  W  »iU». 
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writing,  and  signed  at  the  foot  or  end  thereof  by  the  tes- 
tator, or  some  other  pcrtton,  in  his  presence,  and  by  his 
directions ;  such  signature  being  also  made  or  acknow- 
ledged by  him,  in  the  presence  of  two  or  more  witnesses 
present  at  the  same  time,  and  such  witnesses  attesting 
and  subscribing  the  will  in  his  presence.  Where  these 
requisites,  however,  are  complied  with,  no  other  is  now 
imposed  by  law  (p) ;  and  the  statute  expressly  enacts  that 
no  publication  other  than  is  implied  in  the  execution  so 
attested  shall  in  future  be  necessary. 

The  former  provisions  with  respect  to  the  competency  of 
witnesses  having  an  interest,  are  also  repealed  as  to  wills 
taking  effect  under  the  new  law  (q)  ;  and  the  new  enact- 
ments on  this  subject,  are,  first,  that  in  case  of  the  incom- 
petency of  any  attesting  witness,  the  will  shall  not  on 
that  account  be  invalid  ;  secondly,  that  any  beneficial  gift 
or  appointment  by  the  will  to  an  attesting  witness,  or  to 
the  husband  or  wife  of  an  attesting  witness,  (except  a 
charge  for  payment  of  debts,)  shall  be  void,  and  the  evi- 
dence of  the  witness  admissible ;  thirdly,  that  where  land 
is  charged  by  the  will  with  payment  of  debts,  and  the 
creditor,  or  husband  or  wife  of  the  creditor,  is  an  a^^sting 
witness,  such  witness  shall  nevertheless  be  competent ; 
fourthly,  that  no  person  shall  be  incompetent  on  account 
of  his  being  an  executor  of  the  will. 

As  to  revocation,  also,  the  former  law  is  altered ;  and  it 
is  provided  that  every  will  taking  effect  under  this  act, 
shall  be  revoked  by  the  marriage  alone  of  the  testator  or 
testatrix,  unless  such  will  was  made  in  exercise  of  a  power 
of  appointment,  and  in  a  case  where  the  estate  would 
not  have  passed,  in  default  of  appointment,  to  his  or  her 
representatives  (r) ;   but  that,  on  the  other  hand,  no  will 

(f)  AppointmenU  by  vill  undtr  a      sect.  10.    At  to  the  prior  law  with  re- 
we  to  be  executed  aod  attested      spect  to  attestation  in  such  cases,  fide 


ia  dM aune  manner  with  other  wills  ;       Doe  r.  Sir  F.  Buidett,  4  Ad. &  El.  II . 
even  where  other  solemnities  have  been  (9)  Sect.  14,  15,  16,  17. 

prescribed  by  the  donor  of  the  power ;  (r)  Sect.  18. 
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*'  shall  be  reroked  by  any  presumption  of  an  intention  on 
"  the  ground  of  an  alteration  in  circumstances  («)/'  nor  in 
any  other  manner,  except  by  marriage  as  aforesaid,  or 
by  another  will  or  codicil  or  some  writing  of  reTOcation, 
executed  like  a  will,  or  by  burning,  tearing,  or  otherwise 
destroying  it  {animo  rrvocandi)  by  the  testator,  or  some 
person  in  his  presence,  and  by  his  direction  (<)  ;  and  that, 
except  such  acts  as  these,  no  act  whatever  subsequent  to 
its  execution  shall  prevent  its  taking  effect  on  any  estate 
which  the  testator  shall  have  power  to  dispose  of,  at  his 
death  (at).  With  respect  to  obliteration  or  other  alteration 
made  afler  execution,  it  is  in  Hke  manner  provided  that  they 
are  to  have  no  effect  (where  the  original  meaning  can  still 
be  deciphered)  onless  executed  with  the  same  ceremonies 
as  the  will  itself,  though  it  will  be  sufficient  if  the  sig- 
mtare  of  the  testator,  and  the  subscription  of  the  wit- 
aewei,  be  made  opposite  or  near  the  part  altered,  or  at  the 
foot  or  end  of  some  memorandum  written  on  the  will,  and 
referring  to  the  alteration  (x).  And  so  when  a  will  is  once 
reroked,  it  is  not  to  be  revived  otherwise  than  by  re-exe- 
cation  of  the  original,  or  by  a  codicil  duly  executed,  and 
showing  an  intention  of  revival  {y). 

III.  With  respect  to  the  constmction  of  devises,  they 
are  subject,  in  a  great  measure,  to  the  same  rules  of  inter- 
pretation as  apply  to  conveyance  by  deed  (x) ;  but  as  in 
Baking  a  will,  a  party  is  supposed  to  be  imop$  oomtilu  (a), 
tligrc  are  instances  in  which  the  law  will  carry  his  intended 
timttatkms  into  effect,  though  the  words  used  would  be 
inaafident  for  the  purpose  in  a  deed  (6).  Thus  by  devise 
Jjk  fee  may  be  conveyed  without  words  of  inheritance  (c), 
and  an  estate  tail  without  words  of  procreation  (</),]]  pro- 
vided that  otiier  words  be  «sed  s«iffident  to  indicate  the 

(I)  Stel.  19.  (0  Vfak  Mprs.  p.  SQQ. 

(0  8MI.  W.  (•)  3  Dl.  Cm*.  179. 

(•)S«Ctt.  (t)C«.Utt.bjB«U.17ti.a.(1>. 

(«)8mc11.  («)  Vkk  Mpn.  p.tt4. 

(9)UtLtL  (4)8«pn.p.l 
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desigOi  though,  in  conveyances  by  deed,  the  case,  u  we 
have  seen,  is  otherwise.  QSo  an  estate  may  pass  by  mere 
implication,  without  any  express  words  to  direct  its  course. 
As  where  a  roan  devises  lands  to  his  heir  at  law,  after  the 
death  of  his  wife.  Here  though  no  estate  is  given  to  the 
wife  in  express  terms,  yet  she  shall  have  an  estate  for  life 
by  implication  («) ;  for  the  intent  of  the  testator  is  clearly 
to  postpone  the  heir  until  afler  her  death  ;  and  if  she  docs 
not  take  it,  nobody  else  can.  So  also  where  a  devise  is 
of  Blackacre  to  A.,  and  of  Whiteacre  to  B.  in  tail,  and  if 
they  both  die  without  issue,  then  to  C.  in  fee.  Here  A. 
and  B.  have  cross  remainders  by  implication,  and  on  the 
failure  of  cither's  issue,  the  other  or  his  issue  shall  take 
the  whole,  and  C.'s  remainder  over  shall  be  postponed 
till  the  issue  of  both  shall  fuil  (/).  But  where  any  im- 
plications are  allowed,  they  must  be  such  as  are  necessary, 
or  at  least  highly  probable,  and  not  merely  possible  im- 
plications (g).'2 

A  will  also  is  subject  to  a  less  strict  rule,  than  a  con- 
veyance by  deed,  in  respect  of  the  description  of  the  thing 
granted.  Thus,  if  I  convey  my  house  by  deed,  without 
any  specification  of  land,  no  land  can  pass,  (as  we  have 
seen,)  except  the  orchard,  garden,  and  curtilage  {h) ;  but 
the  question  what  shall  pass  by  the  devise  of  a  house  (or 
a  house  *'  with  the  appurtenances")  is  purely  a  question 
of  intention,  to  be  determined,  like  other  points  of  con- 
struction, by  the  tenor  of  the  whole  will.  A  devise  in 
either  form  may,  under  special  circumstances,  have  the 
efi'ect  of  passing  adjacent  land  or  buildings  (i). 

There  are  also  some  particular  points  of  construction 
established  by  parliamentary  enactment,  with  regard  to 
devises.  For  the  former  state  of  the  law  upon  these  points, 
as  settled  by  judicial  decisions,  being  deemed  unsatisfac- 
tory, it  was  thought  fit  in  the  recent  statute  of  wills,  before 

(«)  H.  13  Hen.  7, 22  ;  I  Veot  376.  (g)  Vaugh.  262. 

(/)  Freem.  484.     A i  to  cross- re-  (A)  Vide  supra,  p.  449. 

maindera,  vide  tup.  p.  326.  (•)  2  Sauad.  by  Wdu.401,  n.(3). 
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referred  to,  to  regulate  them  for  the  future  upon  diflferent 
principles.  The  act,  however,  it  must  be  recollected,  does 
not  extend  to  wills  executed  before  Ist  January,  1838, 
which  consequently  remain  subject,  in  respect  of  the  same 
qoettioDS,  to  the  former  rules  of  interpretation.  The  points 
to  which  we  refer  are  principally  as  follows. 

1.  As  the  dispositions  made  by  a  testator  cannot  take 
effect,  and  are  not  intended  to  take  effect,  till  afler  his 
death,  it  has  oflen  become  a  question  whether  in  his 
description  of  the  property  devised,  or  of  the  persons  in 
whose  favour  he  devises,  he  shall  be  considered  as  refer- 
ring to  the  state  of  things  which  exists  when  he  executes 
his  will,  or  to  that  which  may  exist  at  the  time  of  his 
death.  As  to  bequests  of  personal  estate,  the  rule  has 
been,  that  the  will  speaks  as  at  the  time  of  death ;  but 
in  devises  of  the  realty,  the  opposite  construction  has 
obtained,  and  the  will  has  been  held  to  speak,  in  general, 
as  at  the  time  of  its  execution  (ft).  But  the  new  act  has 
now  Msimilated  the  construction  of  devises  upon  this  point 
to  that  of  penomal  bequest ;  for  it  provides  "  that  every 
"will  shall  be  construed,  with  reference  to  the  real  estate 
**  and  personal  estate  comprised  in  it,  to  speak  and  take 
"  effect  as  if  it  had  been  executed  immediately  before  the 
**  death  of  the  testator,  unless  a  contrary  intention  shall 
*<  appear  by  the  will  (/)." 

2.  Though  (as  before  observed)  an  estate  in  fee  is 
allowed  to  pass  by  devise,  without  apt  words  of  inheritance, 
provided  there  be  other  expressions  to  show  the  testator's 
intention  to  confer  a  fee,  yet,  prior  to  the  late  act,  a  long 
train  of  judicial  decisions  had  established  that  a  mere 
devise  of  house  or  land  would  not  suffice  to  indicate  that 
intention,  but  would  confer  only  an  estate  for  Ufe.  Thus, 
if  1  were  aeiaed  in  fee  of  a  house  at  A.,  and  devised  my 
bouse  at  A.  to  B.  and  his  keirs,  or  devised  it  to  him  with 
equivalent  words,  expresaive  of  an  intention  that  he  sboald 

(A )  Vkb  Lmms  *.  IMiain.  1  V«.  M.1M}  IV».  D««.  307.  (•.),  hy  JmMB. 
(I)8ki.  t4. 
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take  my  whole  estate  therein,  the  house  would  pass  to  hiiOy 
in  cither  case,  in  fee ;  but  if  I  devised  to  him  my  house 
at  A.,  without  adding  and  his  heirt,  or  using  such  other 
equivalent  words  as  above-mentioned,  he  would  take  an 
estate  in  it  for  his  life  only(m).  This  rule  had  always 
given  much  dissatisfaction,  as  establishing  a  construction 
contrary  to  that  which  common  sense  presumes  to  be  the 
real  intention  of  the  party  (n) ;  and  by  the  new  act,  it  is 
accordingly  provided,  ''that  where  any  real  estate  shall  be 
"  devised  to  any  person  without  any  words  of  limitation, 
"  such  devise  shall  be  construed  to  pass  the  fee  simple,  or 
"  other  the  whole  estate  or  interest  which  the  testator  had 
"  power  to  dispose  of  by  will,  in  such  real  estate,  unless 
"  a  contrary  intention  shall  appear  by  the  will  (o)." 

3.  In  devises  to  trustees^  it  had  been  a  general  rule, 
prior  to  the  new  Statute  of  Wills,  that  though  no  words  of 
inheritance  were  used  ia  the  limitation  to  them,  yet  they 
should  take  such  an  estate  (even  to  the  extent  of  the 
whole  fee),  as  might  be  necessary  to  enable  them  to  per- 
form the  purposes  of  the  trusts ;  but  the  question  often 
arose,  whether  in  particular  instances  they  would  take  the 
fee,  or  a  less  estate,  and  if  the  fee,  whether  it  would  be 
determinable  or  not  when  the  trusts  were  satisfied  (p). 
But  by  this  act,  a  rule  of  construction  is  laid  down,  by 
which  the  subject  will  be  hereafter  governed ;  it  being 
provided,  "  that  where  any  real  estate  (other  than  or  not 
"  being  a  presentation  to  a  church)  shall  be  devised  to 
"  any  trustee  or  executor,  such  devise  shall  be  construed 
"  to  pass  the  fee  simple,  or  other  the  whole  estate  or  in- 
"terest  which  the  testator  had  power  to  dispose  of  by 
"  will  in  such  real  estate,  unless  a  definite  term  of  years, 
"  absolute  or  determinable,  or  an  estate  of  freehold,  shall 
"thereby  be  given  to  him  expressly,  or  by  implication." (^) 

(m)  Roe  v.  BUckett.  Cowp.  235;  (o)  Sect.  28. 

Silvey  r.  Howard,  6  Ad.  fie  EI.  253.  (/»)  Doe  v.  Ewart,  7  Ad.  fie  El.  666, 

(n)   Deooe  v.  Page.  II  East.  60S,  Doe  v.  Ediio,  4  Ad.  fie  El.  582. 

(n.)  (v)  Sect.  30. 


CHAP.  XZ.— OP  DBvisas,  660 

And  farther,  "  that  where  any  real  estate  shall  be  devised 
'^  to  a  trustee,  without  any  express  limitation  of  the  estate 
"  to  be  taken  by  such  trustee,  and  the  beneficial  interest 
"  in  such  real  estate,  or  in  the  surplus  rents  and  profits 
"  thereof,  shall  not  be  given  to  any  person  for  life,  or  such 
**  beneficial  interest  shall  be  given  to  any  person  for  life, 
"  but  the  purposes  of  the  trust  may  continue  beyond  the 
"  life  of  such  person,  such  devise  shall  be  construed  to 
**  vest  in  such  trustee  the  fee  simple,  or  other  the  whole 
**  legal  estate  which  the  testator  had  power  to  dispose 
*'  of  by  will,  in  such  real  estate,  aud  not  an  estate  deter- 
**  minable  when  the  purposes  of  the  trust  shall  be  satis- 
"fied(r).'* 

4.  If  in  the  interval  between  the  execution  of  a  will, 
and  the  death  of  the  testator,  one  of  the  objects  of  his 
bounty  dies,  the  devise  to  the  party  will,  by  the  general 
rule  of  law,  lap$ef  that  is,  fail,  and  take  no  eflect,  and  the 
subject-matter  of  it  will  be  considered  as  not  disposed 
of  by  the  will.  This  rule  hud,  till  lately,  applied  to  all 
cases  witliout  distinction ;  but  where  the  party  dying  left 
children,  it  was  sometimes  attended  with  peculiar  hard- 
ship («).  For  if  there  were  a  devise  to  A.  and  the  hein 
of  his  body,  and  he  died  before  the  testator,  the  gift  was 
void  by  the  efi'ect  of  this  rule,  even  though  he  left  issue ; 
and  yet  it  was  nuuiifest  that  the  children,  as  well  as  the 
parent,  had  been  designed  to  take  the  benefit  of  the 
gift.  So  if  a  testator  g^ve  his  property  among  his  own 
chiUren,  and  one  of  them  died  before  him,  leaving  issue, 
such  issue  would  take  nothing  under  the  will,  though 
the  probability  was,  that  this  consequence  could  not  have 
been  intended.  It  is  true  that  a  testator  had  it  always  in 
his  power  to  make  a  new  disposition  in  favour  of  the  chil- 
dren of  a  deecuied  devisee;  but  either  from  negligence  or 
ignorance  of  the  law,  or  from  other  accidental  causes,  this 
was  often  omitted ;  and  an  alteration  of  the  law  itself,  as 
applicable  to  cases  of  this  description,  was  therefore 
(r)  Swt  SI.  (•)  4  Bml  Praf.  Ktf.  79. 74. 
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thought  desirable  (<)•  The  new  act  accordingly  provides, 
"  that  where  any  person  to  whom  any  real  estate  shall  be 
*'  devised  for  an  estate  tail,  or  an  estate  in  quasi  entail, 
"  shall  die  in  the  lifetime  of  the  testator,  leaving  issue, 
"  who  would  be  inheritable  under  such  entail,  and  any 
"such  issue  shall  be  living  at  the  time  of  the  death  of  the 
"  testator,  such  devise  shall  not  lapse,  but  shall  take  effect 
**  as  if  the  death  of  such  person  had  happened  immedi- 
"  ately  after  the  death  of  the  testator,  unless  a  contrary 
"  intention  shall  appear  by  the  will  (u)."  And  farther, 
"  that  where  any  person,  being  a  child  or  other  issue  of 
"  the  testator,  to  whom  any  real  or  personal  estate  shall 
"  be  devised  or  bequeathed,  for  any  estate  or  interest  not 
"determinable  at  or  before  the  death  of  such  person, 
"  shall  die  in  the  lifetime  of  the  testator,  leaving  issue, 
"  and  any  such  issue  of  such  person  shall  be  living  at  the 
"  time  of  the  death  of  the  testator,  such  devise  or  bequest 
"  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of 
*'such  person  had  happened  immediately  after  the  death 
"of  the  testator,  unless  a  contrary  intention  shall  appear 
"  by  the  will  (x)."  In  addition  to  which  enactments,  and 
in  connection  with  the  subject  of  lapse,  we  may  notice 
this  farther  provision,  introductory  of  a  new  rule,  in  cases 
where  a  lapse  occurs — "  that  unless  a  contrary  intention 
*'  shall  appear  by  the  will,  such  real  estate  or  interest 
"  therein,  as  shall  be  comprised,  or  intended  to  be  com- 
"  prised,  in  any  devise  in  such  will  contained,  which  shall 
**  fail  or  be  void  by  reason  of  the  death  of  the  devisee  in 
**  the  lifetime  of  the  testator,  or  by  reason  of  such  devise 
**  being  contrary  to  law,  or  otherwise  incapable  of  taking 
"  effect,  shall  be  included  in  the  residuary  devise  (if  any) 
"contained  in  such  will(y)." 

5.  Under  a  devise  by  a  testator,  who  has  a  lease  for 

(0  Vide  Fourth  Real  Property  Re«  (y)  Ibid.  25.    The  rule  of  law  be- 

port,  p.  73.  fore  the  statute  passed  was  difiereul ; 

(h)  Sect.  32.  Doe  v.  Uoderdowo.  W'illes,  293. 
(x)  Ibid.  33. 
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jmn,  but  no  freehold  esUte,— of  ^  all  hit  lands  and  tene> 
nenls,*'  the  leaie  for  years  hat  been  always  allowed  to 
pam,  for  there  would  othennie  be  nothing  for  the  will  to 
operate  upon.  But  thk  being  considered  as  the  only 
reason  for  such  a  construction,  it  was,  on  the  other  hand, 
a  general  rule,  that  if  a  testator,  using  such  words,  had 
both  lands  in  fee,  and  lands  for  years  at  the  time,  the 
lands  in  fee  only  would  pass  (sr).  It  is  now,  howerer,  by 
the  new  act  provided,  **  that  a  devise  of  the  land  of  the 
**  testator,  or  of  the  land  of  the  testator  in  any  place,  or 
"  in  the  occupation  of  any  person  mentioned  in  his  will, 
**  or  otherwise  described  in  a  general  manner,  and  any 
**  other  general  derise  which  would  describe  a  customary 
"  copyhold  or  leasehold  estate,  if  the  testator  bad  no  free- 
"  hold  estate  which  could  be  described  by  it,  shall  be 
**  coostmed  to  include  the  custonutry  copyhold  and  lease- 
"  hold  estates  of  the  testator,  or  his  customary  copyhold 
**  and  leasehold  estates,  or  any  of  them  to  which  such 
"  descriptioD  shall  extend,  as  the  case  may  be,  as  well  as 
**  lirediokl  estates,  unless  a  contrary  intention  shall  appear 
"by  thewiU(a)." 

6.  In  like  manner,  where  a  party  having  an  estate  in 
lands  (which  he  is  consequently  competent  to  devise),  is 
also  entitled,  by  rirtue  of  a  power  conferred  on  him  for 
the  purpose,  to  appoini  other  lands,  by  his  last  will  and 
testament,  it  was  knuBAf  the  rule,  that  a  general  devise 
of  his  lands  wonld  operate  only  on  those  in  which  he  has 
the  estate,  and  would  not  affect  those  subject  to  the  power, 
though  it  was  otherwise  if  he  expressly  referred  to  the 
power,  or  if  it  appeared  by  other  drcumstanocs  (as  by  his 
having  no  estate  for  the  will  to  work  upon)  that  he  in- 
tended the  subject  of  the  power  to  pass  (6).  And  such  is 
still  the  rule  where  the  power  is  special,  and  to  be  exer- 


ts) Hbm  •.  wmim,  Cf.  Csr.       (•)  swi.  m. 

SMi  Dm  «.  WHMi.1  H.B1.1S{  (*)  t>Ma  *.  RmU.  6  Bms.  4  Cr. 

TiMBpMa  *.  LawWy.  i  Hm.  k  P«l.  7SI. 

MS. 

▼OL.  1.  .0  O 
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cised  only  in  favour  of  particular  individuals  or  claases  of 
persona ;  but  where  it  is  general,  and  enables  the  testator 
to  appoint  to  any  person  that  he  pleases,  (which  amounts 
in  substance  to  an  ownership,)  the  law  is  now  altered  by 
the  new  Statute  of  Wills;  for  by  the  27th  section  it  is 
provided,  "  that  a  general  devise  of  the  real  estate  of  the 
"  testator,  or  of  the  real  estate  of  the  testator  in  any  place, 
"  or  in  the  occupation  of  any  person  mentioned  in  his  will, 
"  or  otherwise  described  in  a  general  manner,  shall  be 
"  construed  to  include  any  real  estate,  or  any  real  estate 
"  to  which  such  description  shall  extend  (as  the  case  may 
"  be),  which  he  may  have  power  to  appoint  in  any  manner 
"  he  may  think  proper,  and  shall  operate  as  an  execution 
"  of  such  power,  unless  a  contrary  intention  shall  appear 
"  by  the  will "  (c). 

7.  By  a  rule  of  legal  interpretation,  at  \  with 

the  common  apprehension  of  mankind,  and  i  upon 

reasons  of  a  purely  technical  description,  it  had  long  been 
settled  law,  that  the  words  dying  without  issue  (as  where 
an  estate  of  freehold  or  leasehold  was  devised  to  A.,  and 
upon  his  dying  toithout  issue  then  over  to  B.)  in  general 
imported  an  indefinite  failure  of  issue,  that  is,  a  fiulore  not 
merely  at  the  death  of  the  party  whose  issue  were  referred 
to,  but  at  any  subsequent  period,  however  remote  (</).  But 
by  the  new  Statute  of  Wills  such  words  are,  in  future,  to 
receive  a  more  natural  exposition,  it  being  provided  (s.  29) 
"  that  in  any  devise  or  bequest  of  real  or  personal  estate, 
"  the  words  *  die  without  issue,'  or  *  die  without  leaving 
"  *  issue,'  or  *  have  no  issue,'  or  any  other  words  which 

(c)  Th«  section  also  codIvq*  a  iog  to  liaiit  the  failure  of  iatoe  to  the 
similar  provision  as  to  appointoaent  of  time  of  the  party's  death;  and  the 
ptrmmal  estate.  Uw  admitted  such  a  coDStrnction  much 

(d)  Feanw.  by  Butler,  478,  480,  more  readily,  iu  the  case  of  a  beqoeat 
9th  edit.;  Doe  «.  Ewart,  7  Adol.  At  of  a  term  of  years,  than  in  that  of  a 
Ell.  648.  It  it  to  be  observed,  how-  devise  of  the  freehold;  Feame,  by 
ever,  that  such  words  would  receive  Butler,  47 1 ,  9lh  edit ;  Doe  w.  Ewart, 
the  opposite  coostructioo,   if  accom-  ubi  sup. 

paoied  by  any  other  eipressioos  tend- 
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"  may  import  either  a  want  or  failure  of  iatiie  of  any 
"  person  in  his  lifetime,  or  at  the  time  of  his  death,  or  an 
"  indefinite  failure  of  his  issue,  shall  be  construed  to  mean 
"  a  want  or  failure  of  issue  in  the  lifetime,  or  at  the  death 
**  of  such  person,  and  not  an  indefinite  failure  of  his  isaoe, 
**  unless  a  contrary  intention  shall  appear  by  the  will,  by 
"  reason  of  such  person  having  a  prior  estate  tail,  or  of  a 
**  preceding  gift,  being  (without  any  implication  arising 
"  from  such  words)  a  limitation  of  an  estate  tail  to  such 
"  person,  or  issue,  or  otherwise  :  Provided  that  this  act 
"  shall  not  extend  to  cases  where  such  words  as  aforesaid 
"  import,  if  no  issue  described  in  a  preceding  gift  shall  be 
"  born,  or  if  there  shall  be  no  issue  who  shall  live  to  attain 
"  the  age,  or  otherwise  answer  the  description,  required 
"  for  obtaining  •  vested  estate  by  a  preceding  gift  to  such 
"  issue." 

IV.  As  to  the  operation  of  devises  in  conveying  and 
y  real  estate,  a  will  of  land  Qis  considered  by  the 

f  law,  not  so  much  in  the  nature  of  a  testament, 
as  of  a  conveyance  (e),  declaring  the  uses  to  which  the 
land  shall  be  subject,  with  this  diffei'  <t   in  other 

conveyances  the  actual  $ub$criplion  ot  y  n  esses  is  not 

required  by  law(/),  though  it  is  prudent  for  them  so  to 
do,  in  order  to  assist  their  memory  when  living,  and  to 
supply  their  evidence  when  dead  ;  but  in  devises  of  lands 
such  subscription  is  absolutely  necessary  by  statute,  in 
order  to  identify  a  conveyance  which  in  its  nature  can 
never  be  set  up  until  after  the  death  of  the  devisor.]] 

As  a  devise  is  in  tlie  natiire  of  a  declaration  of  uses,  so 
estates  may  be  thereby  Ihnited  upon  the  same  principles  as 
by  a  conveyance  operating  under  the  Statute  of  Uses  (^). 
For  we  may  recollect  that  a  conveyance  of  that  kind  is 
free  in  many  respects  fimn  the  restrictions  incident  to 

(«)  Ac*.  Wjmitaa  ■.  ChMvjiU,         (f )  t  Bl.  Cm   S34 ;    AiUiw  •. 
Ban.  4».  Baka*lM«.  1 1  Mod.  164. 

if)  VM•M^^4fl«. 

O  O  J 
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thoM  at  the  coromon  law,  by  which  a  man  was  unable  to 
limit  a  freehold  in  future,  or  a  fee  upon  a  fee,  or  any  estate 
whatever  in  defeasance  of  a  prior  estate  of  freehold  (h). 
But  as  by  the  medium  of  executory  uses,  all  these  dispo- 
sitions may  be  effected  in  a  conveyance  inter  vivos,  so 
they  are  also  allowed  in  a  will  (t),  which  is  analogous  to  a 
declaration  of  uses  ;  and  upon  the  same  principle,  and  also 
because  a  will  takes  no  efi'ect  until  the  death  of  the  tes- 
tator, it  is  competent  to  a  man  to  devise  to  his  wife  (A), 
though  he  cannot  convey  to  her  (as  we  have  seen)  through 
the  medium  of  a  common  law  assurance  (/).  Yet  is  there 
this  difference  between  a  limitation  to  uses  and  a  devise, 
that  the  latter  is  capable  of  operating  by  way  of  direct 
gifl,  and  independently  of  any  execution  of  the  use,  by 
force  of  the  statute  27  Hen.  VIII.  c.  10 (m).  Indeed, 
it  has  been  doubted  whether  that  statute  has  any  effect  in 
the  case  of  a  devise  (n) ;  and  though  where  uses  are  ex- 
pressly and  formally  declared  by  the  will,  it  may  often  be 
inferrible  that  the  testator  had  the  statute  in  view,  and 
intended  the  conversion  of  the  use  into  legal  estate,  ac- 
cording to  its  known  mode  of  operation,  yet  it  is  rather  by 
force  of  his  intention,  than  of  the  statute  itself,  that  the 
l^al  estate,  in  such  cases,  would  seem  to  pass  ;  while,  on 
the  other  hand,  it  is  clear  that  a  use  so  declared  will  not 
be  executed  by  the  statute,  where  such  conversion  of  it, 
into  legal  estate,  is  contrary  to  the  manifest  or  presumable 
purpose  of  the  testator  (o). 

A  devise,  by  which  any  future  estate  is  thus  allowed  to 
be  limited,  contrary  to  the  rules  of  the  common  law,  is 
called  an  executory  devise  {p) ;  (though  that  term  is  more 
especially  applied  to  the  particular  case  of  limiting  a  fee 
upon  a  fee;  as  where  an  estate  is  given  to  A.  and  his 

(A)  Vide  tap.  p.  SO  1 .  502.  BuU.  272  a.  n.  (1 ),  f  iii. 

(0  Fearoe,  by  Butler,  395,  9th  ed. ;  (ii>  Ibid. ;  1  Sand.  U«.  196. 

381,11. (a);  2  BI. Coai.  173,  334.  (o)  Co.  Lilt,   by  Boll.  272  a,   d. 

(k)  Aithur  V.  Bokenbam,  11  Mod.  (1),  viii.;  Biscoe  r.  Perkint,  1  Vet. 

156  i  Litt.  f.  168.  &  B.  485. 

(0  Vide  tap.  p.  501 .  (  p)  Fearne.  by  BaU.  386,  9tb  ad. ; 

(»)  2  Bl.  Com.  334 ;  Co.  Litt.  by  2  Bl.  Com.  172. 
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hdra,  bat  if  he  di«s  before  the  age  of  twenty-one,  then  to 
B.  and  his  heirs  (9);)  and  with  respect  to  all  such  disposi- 
tions, it  is  material  to  remark,  that  though  the  law  will 
gnre  effect  to  them  when  made  by  will,  yet  (upon  the  same 
principle  to  which  we  had  before  occasion  to  advert,  in 
case  of  a  springing  or  shifting  use  (r))  it  is  a  rule  that  no 
limitation  capable  of  being  considered  as  a  remainder,  shall 
erer  be  construed  as  an  executory  devise  (<).  All  executory 
devises  (whether  of  the  freehold,  or  of  terms  of  years,  or 
other  chattels)  are  also  subject,  like  springing  and  shifting 
uses,  to  the  rule  against  perpetuity  (jC).  And  therefore, 
until  the  late  Statute  of  Wills  before  referred  to,  it  was 
Ik  l<i  that  if  a  chattel  real  or  personal  were  bequeathed  to 
A.,  and  upon  his  dying  without  issue,  then  to  B.,  the  limi- 
tatioti  over  to  B.  was  void,  as  being  too  remote («) ;  for 
such  Words  imported  (as  we  have  seen)  an  indefinite  failure 
of  issue.  But  in  devises  of  the  freehold,  similarly  worded, 
the  objection  of  remotenesa  did  not  usually  arise ;  for,  in 
general,  the  law  gave  effect,  in  this  case,  to  the  limitation 
over,  by  considering  the  estate  of  the  first  taker  as  amount- 
ing, by  implication,  to  an  estate  tot/,  and  the  ulterior 
estate,  by  consequence,  as  a  reutainder;  which,  as  it  might 
always  be  barred  by  the  recovery  of  the  tenant  in  tail,  did 
not  fall  within  the  rule  against  perpetuity.  By  the  expreM 
provision,  however,  of  the  late  statute,  the  rule  of  interpre- 
tatioD  aa  to  the  words  dying  witAomt  issue  (on  which  the 
whole  of  these  doctrines  were  foonded)  is  now  (as  we  hare 
laeD)  itself  abolished. 

With  respect  to  the  operataoa  of  a  derise,  it  remains 
only  to  renark,  that  it  vests  in  the  derisee  an  actual 


(f  >  S  BL  C«ik  173.  BwLtTl  b.  ■.0).«H.S.    TU  ps- 

(f )  VkU  Mif.  f*  A03.  risd  aMmmi  tm  ns^§,  b 


(1)  PMnM.bjBML38e.W4.n6.  ialkkcawftm  llM^Mlk  af  Hw  l«. 

Ml  ad.;    Dot  ».  Sriky.  t  Bws.  fc  Mw,  Ml  iht  4Mi «« U»  will ;  ibid. 
Ciw.no.  («)  P«nw.  byB«U.4a0.9lk«i.i 

(OtBLCMk  17a.  S»4{  PWM.  l)m  9.  Emui,T  Ad.  hULUL 


by  B«ll.  430.  9tb  ad.}  C^  Liu.  by 


666  BK.  II.  RIOHTS  OF  PROPBBTY. —  PART  I.  TniNOS  RBAL. 

freehold  by  construction  of  law(x);  being  similar  in  this 
respect  to  a  conveyance  under  the  Statute  of  U8e8(y); 
but  different  from  a  descent,  which  vests  in  the  heir  no 
complete  estate,  until  lie  has  madt;  enti'v  on  the  lands  de- 
scended (s) 

We  have  now  adverted  to  all  the  ordinary  kinds  of 
assurance.  Among  which,  the  conveyances  under  the  Sta- 
tute of  Uses,  and  devises,  Qare  by  much  the  most  frequent 
of  any;  though  in  these,  there  is  certainly  one  palpable 
defect,  the  want  of  sufficient  notoriety ;  so  that  purchasers 
or  creditors  cannot  know,  with  any  absolute  certainty,  what 
the  estate,  and  the  title  to  it,  in  reality  are,  upon  which 
they  are  to  lay  out  or  to  lend  their  money.  In  the  antient 
feudal  method  of  conveyance  (by  giving  corporal  seisin  of 
the  lands)  this  notoriety  was  in  some  measure  answered ; 
but  all  the  advantages  resulting  from  thence,  are  now 
totally  defeated  by  the  introduction  of  death-bed  devises 
and  secret  conveyances ;  and  there  has  never  been  yet  any 
sufficient  guard  provided  against  fraudulent  charges  and 
incumbrances,  since  the  disuse  of  the  old  Saxon  custom  of 
transacting  all  conveyances  at  the  county  court,  and  enter- 
ing a  memorial  of  them  in  the  chartulary  or  leger-book  of 
some  adjacent  monastery  (a),  and  the  failure  of  the  general 
register  established  by  King  Richard  the  First,  for  the 
stars  or  mortgages  made  to  Jews,  in  the  Capitula  de 
Judaeis,  of  which  Hoveden  has  preserved  a  copy.  How 
far  the  establishment  of  a  like  general  register  for  deeds 
and  wills,  and  other  acts  affecting  real  property,  would 
remedy  this  inconvenience,]]  is  a  subject  that  has  been 
very  fully  considered  by  the  eminent  persons  who  were 
lately  appointed,  under  a  commission  from  the  crown,  for 
investigation  of  the  state  of  the  law  relative  to  real  pro- 
perty; and  they  have  recommended  for  adoption,  a  plan 

(a)  Co.  Liu.  1 1 1  a  i  Doe  c.  Lawet,  (y)  Vide  »up.  p.  607. 

7Ad.&EI.2t2.      lie  ra>y,  however.  (i)  IbiJ. 

bjr  ao  expreM  an  of  dissent,  waivt  the  (a)  lliclLes,  Dissertat.  £pistol«r.  9- 
devise  before  eolry  ;  ibid. 
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of  registry,  the  mtnre  ftod  merits  of  which,  it  would  be 
focdgn  to  the  object  of  the  present  work  to  ditcoM.  It 
•ufficee  to  Bay,  that  the  suggestion  has  not  hitherto  bem 
carried  into  effect;  and  that  for  the  present,  no  general 
regialry  of  deeds  or  conreyances  exists  in  England,  with 
the  exception  of  the  counties  of  York  and  Middlesex ;  in 
each  of  which  a  system  of  that  kind  has  been  long  esta- 
blished  (though  it  is  said  not  with  effect  decidedly  bene- 
ficial (&))  by  authority  of  the  legislature. 


(ft)  Vide  3  Bl.  Cm.  34S.  w,hm%  it 
it  iHMfkad.  that  **  fcdwwr  plainibte 
**  ftmnumt  for  icgktnlioa  wt»j  ap* 
**  fmt  is  Ihwry,  ytt    it    hM  htm 

-  JBBfcltJ  bjr  ««7  CMipSlMt  j«df«*. 

**  ■Imlwf  aof*  diB|NM«  kav*  dm 
MiM  by  tlw  !•- 
of  pwtiM, 
**  ikaa  prttaaiid  kflktmmtt  ngis* 
**  IMB."  It  maj  k*  •Imnti,  ktm. 
•fat,  that  tk«  cSctcj  of  tb«  tyttcn 
km  kan  mimdk  uspund  by  iW  ialw« 
iW  tit  e»«m  of  aqaity  to  ff- 


vast  kf  iiaf«ir  appiicauoo  io  partieakr 
MMi ;  Ck  thoagk,  bjr  tha  lagiMar  aeli, 
a  KfMMfad  MM  ■hall  ba  piaiinad  la 
aa  aaiagiMaMd  aoa  of  prior  data,  jal 
it  waa  dafiaad  ay  Lofd  HafdwiMa 
(aad  tba  doetriM  baa  arar  aiaea  paa* 
vailad),  that  if  tlM  wbaaqaaal  |«r- 
ebaaar  by  tba  lagialaiad  daad  had 
mnim  of  tha  aara|iBl>fad  OM,  ha 
Aall  not  avail  kioMaif  of  bia  daad, 
b«l  tbe  6nt  parchaaer  shall  be  pr^ 
frnnd,  I  Vaa.aaD.64i  vida  Chra. 
tiaa'a  BlictoeM.  S4S,  (a.) 
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CHAPTER  XXI. 

OF  EXTRAORDINARY  CONVEYANCES, OR  THOSE  BY 

MATTER  OF  RECORD. 


Having  now  completed  our  view  of  all  conveyances  of 
the  ordinary  class,  whether  founded  on  common  or  statute 
law,  we  proceed  next  to  the  examination  of  conveyances  by 
tnatter  ofrecordy  which  (as  formerly  remarked)  are  in  use 
on  particular  and  comparatively  rare  occasions,  and  which 
may  therefore,  by  way  of  distinction  from  the  former, 
be  designated  as  extraordinary  conveyances.  These  are, 
1.  Private  acts  of  parliament;  2.  Royal  grants;  both  of 
which,  as  connected  but  slightly  with  the  main  body  of  the 
law,  will  be  treated  with  brevity,  and  the  rather,  because 
our  method  will  lead  us  to  omit,  for  the  present,  any  exa- 
mination of  the  nature  of  the  parliamentary  and  royal 
authorities  on  which  they  are  respectively  founded ;  these 
subjects  having  both  their  appropriate  place  under  the 
division  of  the  work  which  relates  to  public  rights. 

[[I.  Private  acts  of  parliament'2  have  been  resorted  to 
as  a  mode  of  assurance  more  frequently  in  modern  than 
in  antient  times.  [[For  it  may  sometimes  happen,  that  by 
the  ingenuity  of  some,  and  the  blunders  of  other  prac- 
titioners, an  estate  is  most  grievously  entangled  by  a 
multitude  of  resulting  trusts,  springing  uses,  executory 
devises,  and  the  like  artificial  contrivances  (a),  (a  confu- 
sion unknown  to  the  simple  conveyances  of  the  common 
law,)  so  that  it  is  out  of  the  power  of  either  the  courts  of 

(«)  DIackttooc  alto  enumeritei  contingent  rtmaindert ;  but  these  u>€rt  koown 
to  the  commoo  law. 
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paw  or  equity  to  relieve  the  owner.  Or  it  nay 
happen,  that,  by  the  strictncM  or  oauanont  of  fiunily  Mt- 
lleoMnts,  the  tenant  of  the  estate  b  abridged  of  tome  rea- 
•onable  power,  (aa  letting  leaeea,  making  a  jointure  for  a 
wife,  or  the  like,)  which  power  cannot  be  given  him  by 
the  ordinary  judges  either  in  common  law  or  equity.  Or 
it  may  be  neoetaary,  in  settling  an  estate,  to  secure  it 
against  the  claims  of  infants,  or  other  persons  under  legal 
disabilities  ;  who  are  not  bound  by  any  judgments  or  der 
of  the  ordinary  courts  of  justice.  In  these,  or  other 
of  the  like  kind,  the  transcendent  power  of  parlia- 
ment is  called  in,  to  cut  the  Gordian  knot ;  and  by  a  par- 
ticnlar  law,  enacted  for  this  very  purpose,  to  unfetter  an 
estate ;  to  give  its  tenant  reasonable  powers ;  or  to  assure 
it  to  a  purchaser,  against  the  remote  or  latent  daima  of 
infants  or  disabled  persons,  by  settling  a  proper  eqiiiF»- 
lent  in  proportion  to  the  interest  so  barred.  This  practice 
was  carried  to  a  great  length  in  the  year  succeeding  the 
Restoration ;  by  setting  aside  many  conveyances  alleged 
to  have  been  made  by  constraint,  or  in  order  to  screen 
the  estates  from  being  forfeited  during  the  usurpation. 
And  at  last  it  proceeded  so  far,  that,  as  the  noble  histo- 
rian expresses  it  (6),  every  man  had  raised  an  equity  in  his 
own  imagination,  that  he  thought  was  entitled  to  prevail 
against  any  descent,  testament,  or  act  of  law,  and  to  find 
relief  in  parliament ;  which  occasioned  the  king  at  the 
close  of  the  session  to  remark  (c),  that  the  good  old  rulea 
of  hiw  are  the  beat  seeoritj ;  and  to  wish  that  men  might 
not  have  too  moch  eanse  to  fear  that  the  seltlaBSBts  which 
they  make  of  their  estatea,  shall  be  too  easily  unsettled 
when  they  are  dead,  by  the  power  of  parliameat. 

Acts  of  this  kind  are  however,  at  present,  carried  on,  in 
both  houses,  with  great  deliberation  and  caution ;  parti- 
cttUrly  in  the  House  of  Lords  they  are  osoaUy  referred  to 
two  judges,  to  examine  and  repoK  on  the  fhets  alleged,* 
and  to  settle  all  technical  forms.     Nothing  also  is  done 

(*)  Lm4  cut.  Cmim.  t»,  (r)  IkM.  lO. 
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[[without  the  consent,  expressly  giren,  of  all  parties  in 
being,  and  capable  of  consent,  that  have  the  remotest  in- 
terest in  the  matter ;  unless  such  consent  shall  appear  to 
be  perversely,  and  without  any  reason,  withheld.  And  as 
was  before  hinted,  an  equivalent  in  money  or  other  estate 
is  usually  settled  upon  infants,  or  persons  not  in  euf,  or  not 
of  capacity  to  act  for  themselves,  who  are  to  be  concluded 
by  this  act.  And  a  general  saving  is  constantly  added,  at 
the  close  of  the  bill,  of  the  right  and  interest  of  all  persons 
whatsoever,  except  those  whose  consent  is  so  given  or  pur- 
chased, and  who  are  therein  particularly  named ;  though 
it  hath  been  holden,  that  even  if  such  saving  be  omitted, 
the  act  shall  bind  none  but  the  parties  (d). 

A  law  thus  made,  though  it  binds  all  parties  to  the  bill, 
is  yet  looked  upon  rather  as  a  private  conveyance,  than 
as  the  solemn  act  of  the  legislature.  It  is  not  therefore 
allowed  to  be  a  publiCf  but  a  mere  private  statute ;  it  is 
not  printed  or  published  among  the  other  laws  of  the  ses- 
sion ;  it  hath  been  relieved  against,  when  obtained  upon 
fraudulent  suggestions  («) ;]]  Qand  no  judge  or  jury  is  bound 
to  take  notice  of  it,  unless  the  same  be  specially  set  forth 
and  pleaded  to  them.  It  remains,  however,  inroUed  among 
the  public  records  of  the  nation,  to  be  for  ever  preserved 
as  a  perpetual  testimony  of  the  conveyance  or  assurance 
so  made  or  established. 

II.  Royal  grants  are  also  matter  of  public  record.  For, 
as  St.  Grermyn  says  (/),  the  excellency  of  the  sovereign  is 
so  high  in  the  law,  that  no  freehold  may  be  given  to,  nor 
derived  from,  the  crown,  but  by  matter  of  record.  And  to 
this  end  a  variety  of  offices  are  erected,  communicating  in 


(d)  8  Rep.  138  a;  Godb.  171;  Bth  Jannary,  1773;  M'Keoxie  «. 
vid«  Weatbj  v.  Kiernan.  Ambl.  697  ;  Stuirl,  Dom.  Proc.  13th  March, 
ProTOstof  Etoa  v.  Biabop  of  VVinchea-  1764  ;  BidduJph  v.  Biddulpb,  4  Cro. 
ler.  3  Wila.  483  ;  Cbapoua  v.  BrowD.  Dig.  549. 

3  Bun.  1636.  (/)  DocU  and  Stud.  b.  1,  d.  8. 

(e)  KichardsoD  r.  HaDiiitoo,  Cane. 
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Qft  regular  subordination  one  with  another,  through  which 
all  the  royal  grants  must  pass,  and  be  transcribed,  and 
inroUed,  that  the  same  may  be  narrowly  inspected  by 
die  officers  of  the  crown,  who  will  inform  the  sovereign  if 
anything  contained  therein  is  improper,  or  unlawful  to 
be  granted.  These  grants,  whether  of  lauds,  honours, 
liberties,  franchises,  or  aught  besides,  are  contained  in 
charters,  or  letters  patent,  that  is,  open  letters,  litera 
potentet;  so  called  because  they  are  not  sealed  up,  but 
exposed  to  open  view,  with  the  great  seal  pendant  at  the 
bottom ;  and  are  usually  directed  or  addressed  by  the 
•overeign  to  all  subjects  of  the  realm.  And  therein  they 
differ  from  certain  other  letters  of  the  sovereign,  sealed 
also  with  his  great  seal,  but  directed  to  particular  persons, 
and  for  particular  purposes ;  which  therefore  not  being 
proper  for  public  inspection,  are  closed  up  and  sealed  on 
the  outside,  and  are  thereupon  called  writs  close,  litertc 
doaisc,  and  are  recorded  in  the  close  rolls,  in  the  same 
manner  as  the  others  are  in  the  patent  roll*. 

Grants  or  letters-patent  must  first  pass  by  bill;  which 
is  prepared  by  the  attorney  and  solicitor  general,  in  con- 
sequence of  a  warrant  from  the  crown;  and  is  then 
■tgoed,  that  is,  superscribed  at  the  top  with  the  sovereign's 
own  tip»  manual,  and  sealed  with  the  privy  ngnet,  which 
is  always  in  the  custody  of  the  principal  secretary  of 
state;  and  then  sometimes  it  immediately  passes  under 
Um  great  seal,  in  which  case  the  patent  is  subscribed  in 
tbeee  words,  "  per  ipsam  rtginam,  by  the  queen  herself  (^). 
Otherwise  the  course  is  to  carry  an  extract  of  the  bill  to 
the  keeper  of  the  privy  $tal,  who  makes  out  a  writ  or 
warrant  thereupon  to  the  Chancery :  so  that  the  sign 
manual  is  the  warrant  to  the  privy  seal,  and  the  privy 
seal  is  the  warrant  to  the  great  seal ;  and  in  this  last  case 
the  patent  is  subscribed,  **pvr  brtw  4%  prmiiiv  ngiUo,  by 
writ  of  privy  seal"  (A).     But  titers  are  tome  gnnU,  which 

<f )  8  Mtp.  17  b.  (k)lbi4.itlMl.A66. 
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[[only  pass  through  certain  oflSces,  aa  the  admiralty  or 
treasury,  in  consequence  of  a  tign  manual,  without  the 
confirmation  of  either  the  tignetf  the  great,  or  the  privy 
seal  (>'). 

The  manner  of  granting  by  the  crown,  does  not  more 
differ  from  that  by  a  subject,  than  the  construction  of 
such  grants  when  made.  1.  A  grant  made  by  the  crown, 
at  the  suit  of  the  grantee,  shall  be  taken  most  beneficially 
for  the  crown,  and  against  the  party ;  whereas  the  grant 
of  a  subject  is  construed  most  strongly  against  the  gran- 
tor. Wherefore  it  is  usual  to  insert  in  the  royal  grants, 
that  they  are  made,  not  at  the  suit  of  the  grantee,  but 
"  ex  speciali  gratia  certd  scientid  et  mero  motu'2  reginte 
aut  ]jregis;"  and  then  they  have  a  more  liberal  con- 
struction {j) ;]]  as  is  also  the  case  where  they  are  made 
upon  a  valuable  consideration  (A).  [[2.  A  subject's  grant 
shall  be  construed  to  include  many  things  besides  what 
are  expressed,  if  necessary  for  the  operation  of  the 
grant  (/).  Therefore  in  a  private  grant  of  the  profits  of 
land  for  one  year,  free  ingress,  egress,  and  regress,  to 
cut  and  carry  away  those  profits,  are  also  inclusively 
granted  (m) :  and  if  a  feoffment  of  land  was  made  by  a 
lord  to  his  villein,  this  operated  as  a  manumission  (n) ;  for 
be  was  otherwise  unable  to  hold  it.  But  the  grant  of  the 
crown  shall  not  enure  to  any  other  intent,  than  that 
which  is  precisely  expressed  in  the  grant.  As  if  it 
grants  land  to  an  alien,  it  operates  nothing :  for  such 
grant  shall  not  also  enure  to  make  him  a  denizen,  that  so 
he  may  be  capable  of  taking  by  grant  (o).  3.  When  it  ap- 
pears, from  the  face  of  the  grant,  that  the  crown  is  mis- 
taken, or  deceived,  either  in  matter  of  fiict,  or  matter  of 
law,  as  in  case  of  false  suggestion,  misinformation,  or 

(t)  At    to  the  exemplification  of  (/)  1  Sauod.by  Wms.323  a,n.(6). 

leltere  patent,  vide  3  6c  4  £<lw.  6,  c.  (m)  Co.  Litt.  56  a. 

4  ;  13  Eliz.  c.  6.  (n)  Litt.  t.  206. 

U)  Finch,  L.  100;  10  Rep.  112.  (o)    Bro.   Abr.    tit.    I'ateot,    62; 

{k)  6  Rep.  6  a.  FiDch.  L.  101. 
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Qmisrecital  of  former  grants ;  or  if  the  royal  title  to  the 
^og  granted  be  different  fit)m  what  was  supposed ;  or  if 
the  grant  be  informal ;  or  if  an  estate  be  granted  contrary 
to  the  rules  of  law ;  in  any  of  these  cases  the  grant  is  ab- 
solutely Toid  ip).  For  instance,  if  the  crown  grants  lands 
to  one  and  his  heirs  male,  this  is  merely  void ;  for  it  shall 
not  be  an  estate-tail,  because  there  want  words  of  pro- 
creation, to  ascertain  the  body  out  of  which  the  heirs 
•hall  issue;  neither  is  it  a  fee-simple,  as  in  common 
grants  it  would  be ;  because  it  may  reasonably  be  sup- 
posed, that  the  king  meant  to  give  no  more  than  an 
estate  tail  (9);  the  grantee  is  therefore  (if  any  thing) 
nothing  more  than  tenant  at  will  (r).  And  to  prevent  de- 
ceits being  practised  on  the  sovereign,  with  regard  to  the 
value  of  the  estate  granted,  it  is  particularly  provided 
by  the  statute  1  Hen.  IV.  c.  6,  that  no  grant  of  the 
crown  shall  be  good,  unless  in  the  grantee's  petition  for 
them,  express  mention  be  made  of  the  real  value  of  the 
lw»ds  (#).]] 

Lastly,  we  may  observe  vrith  respect  to  the  subject- 
matter  of  the  royal  grants,  that  (in  connection  with  the 
provision  now  usually  made  by  parliament,  for  support  of 
the  royal  dignity)  restrictions  have  been  placed  by  legisla- 
tive enactment  (0  on  the  alienation  of  the  royal  domains  ; 
the  general  effect  of  which  is,  to  make  such  alienation  un- 
lawful (though  subject  to  a  variety  of  exceptions)  for  any 
longer  period  than  thirty-one  years  (a) ;  but  the  private 
property  of  the  sovereign,  that  is,  all  estates  purchased  by 
her  majesty,  her  heirs  or  toooeMora,  out  of  the  privy 
purse,  or  coming  to  her  or  them,  by  descent  or  other- 

ip)  fnmL  173.  (0  Vfak  1  Asm.  tt  1.  e.  7;  M 

(f)  rwck,  101. 101.  CM.S,  c.76i  48GM.3.  e.79|il 


(r)  Bro.  Abf.  IH.  fiHslM.  »>  Ik.      Oss.  3.  fl.  101  i  M  Om^  S.  e.  190  i 

PMtMi.  104 ;  Dyw,  tTO;  Di«.  46.        M  0«».  3.  c.  00  i  4S  O^  I.  e.  1 10. 

(«)  8Mah»MO«B.3.c.  76.t.t.  (■)  VUc  1  AoM.M.l.e.  7;  40 

Qm.  i.  c  78. ».  & 
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wise,  from  persons  not  being  kings  or  queens  of  the  reslin, 
may  be  disposed  of,  like  estates  belonging  to  private  indi- 
viduals (x). 

[[And  thus  we  have  taken  a  transient  view,  iu  this  and 
the  four  preceding  chapters,  of  a  very  large  and  difTusive 
subject,  the  doctrine  of  common  assurances)]  as  applied 
to  the  principal  division  of  things  real,  viz.  land  or  corpo- 
real hereditaments  of  free  tenure;  [[which  concludes  our 
observations  on  the  title  to  them,  or  the  means  by  which 
they  may  be  reciprocally  lost  and  acquired.  And  we 
have  before  considered  the  estates  which  nmy  be  had  in 
them,  with  regard  to  their  duration  or  quantity  of  interest, 
the  time  of  their  enjoyment  and  the  number  and  connec- 
tion of  the  persons  entitled  to  hold  them.]]  What  remains 
of  the  law  relative  to  the  rights  of  property  in  things  real, 
in  general,  (exclusive  of  the  wrongs  and  remedies),  viz.  the 
learning  relative  to  incorporeal  hereditaments,  in  land  of 
free  tenure,  and  to  land  of  copyhold  tenure,  must  be  re- 
served to  the  next  volume ;  but  these  are  topics  of  a  some- 
what subordinate  character,  or  at  least  are  in  the  nature 
of  variations  upon  the  general  law  of  real  property,  which 
may  therefore  be  considered  as,  in  some  sense,  brought  to 
a  conclusion. 

The  subject  which  has  thus  employed  our  attention,  is 
of  very  extensive  use  and  importance,  but  it  must  be 
confessed,  not  very  attractive  at  the  first  aspect.  [[To  say 
the  truth,  the  vast  alterations  which  the  doctrine  of  real 
property  has  undergone  from  the  Conquest  to  the  present 
time,  the  infinite  determinations  upon  points  that  con- 
tinually arise,  and  which  have  been  heaped  one  upon  ano- 
ther for  a  course  of]  nearly  eight  [[centuries  without  any 
order  or  method,  and  the  multiplicity  of  acts  of  parlia- 
ment, which  have  amended,    or  sometimes  only  altered, 

Cz)  See  39  &  40  Geo.  3,  c.  88.  See  also  Mr.  1  homu'i  arrangement 

(amended  by  47  Geo.  3,  tt.  2,  e.  34)  ;  of  Co.  Litt.  vol.  i.  p.  (>6,  vol.  ii.  p.  606, 

46  Geo.  3,  c.  151  \  48  Geo.  3,  c.  73  ;  where  the  law  relative  to  crown  granu 

52  Geo.  3,  c.  161 ;  55  Geo.  3,  c.  190.  \%  collected. 
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[|the  eonuDoa  law, — these  causes  have  made  the  study  of 
this  hraoch  of  our  national  jurisprudence  a  little  perplexed 
and  intricate.  It  hath  been  our  endeavour  principally  to 
select  such  parts  of  it  as  were  of  the  most  general  use, 
where  the  principles  were  the  most  simple,  the  reasons  of 
them  the  most  obvious,  and  the  practice  the  least  embar- 
rassed. Yet  it  is  not  to  be  presumed  that  we  ha^e  always 
been  thoroughly  intelligible  to  such  readers  as  were  before 
strangers  even  to  the  very  terms  of  art  which  we  have  been 
obliged  to  make  use  of,  though  whenever  those  have  first 
occurred,  we  have  generally  attempted  a  short  explication 
of  their  meaning.  These  are  indeed  the  more  nuroeroos 
on  account  of  the  different  languages  which  our  law  has, 
at  different  periods,  been  taught  to  speak ;  the  difficulty 
arising  from  which  will  insensibly  diminish  by  use  and 
familiar  acquaintance.  And  therefore  we  shall  close  this 
branch  of  our  inquiries  with  the  words  of  Sir  Edward 
Coke  (y), — *'  albeit  the  student  shall  not,  at  any  one  day, 
**  do  what  he  can,  reach  to  the  full  meaning  of  all  that  we 
"  have  laid  down,  yet  let  him  no  way  discourage  himself, 
"  but  proceed,  for  on  some  other  day,  in  some  other  place," 
(or  perhaps  upon  a  second  pCTusal  of  the  same,)  **  hb 
**  doubts  will  be  probably  removed.*^ 

(y)  ProtaM  to  I  laM. 
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Lord  Coke,  51. 
Interette  termini,  268,  476. 
Interlineation  in  a  deed,  461. 
Interpretation  of  statutes,  69. 
Investiture  of  feuds,  164. 
lands,  469. 
Ireland,  88. 
Islands,  419. 


J. 

Jersey,  Island  of,  97. 
Joint  tenancy  in  lands,  312. 
Jointure,  255,  312. 
Judgments,  288,  n.  (r),  350. 
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Jm  metraetndi,  316. 

mi  rrm,  470. 

Mrr,  1^. 
JmJUmeimriumf  330. 

fteeariumt  920. 
Jmtiaimn't  $pitm  of  law,  11. 


King's  ulTer,  517. 
Kai^l'tfiw,  176. 
Ko%bdiood,  184. 
Kii%bt-«nrice,  176. 


Labour,  foundatioa   of  property, 

143. 
fiMCiNT,  oooatj  pdalme  of,  120. 
LMd.157. 

propertT  in,  146. 
■n  ni«litfit  modiaUlT  or  ia- 
nodialtlT  of  ifao  ■ofWiJH, 
173. 
L^MW,  55'J. 

Latent  ambignity,  463. 
LaihM,118. 

Lav,  21. 

canon,  8,  12,  69. 
ciTtl,8.  11,  15.50.60. 
eoouDoo,  10.  to,  45. 
divino  or  rrroaUd,  23. 
feudal.  160. 
■MBioipal,  25,  34. 
of  natioM,  34. 
21. 
61. 

VBWIItlM^  40. 

wrntoB,  66. 
Lrapyoar,  264. 
Lmm,47A. 

aod  nIaaM,  495. 

hf  toMttt  la  tail,  542. 
Lagal  artalao,  317,  285. 
L^gatJM  wnrtitult'^w^  63* 
fiaWati  palwt,  571. 
Loirias.50. 


Lavjiflf  BMMj  whhoat  ( 

pariiamant,  155. 
Lcjr  Mcreaf oria,  54. 

aoa  $mpta,  40. 

•criipl«,66. 
LiktrjmdicimUi  ot  Alfred,  42. 
Ubartjr,  panooal,  135. 
Lkanaa  of  aUaoatioB,  187. 
OMitaHb,  423. 

Ltla,129. 

•Mrtaa  Ibr,  239. 
ibiCntina  oi,  133. 
Light,  140. 
Limba,  130. 

Limitation,  cooditiooal,  278. 
Lineal  deaoent,  368. 

warranty,  453. 
LitUaloB,52. 
Ufoiy  in  diiraby.  182. 
deed,  472. 
Uw,  ib. 
ofMittn,177, 183,  218,46tf. 
Loodoo,  cuatoaaa  o^  54,  55. 
Lord  and  vaaMl,  163. 

icodal,i5. 
LoroMitpi^  30S» 
Lunatica,  cuaTtyaiic«i  by,  440. 

M. 

Mmgm  MTte,  173. 
Umlm  m  m,  35. 

fnkMlm,  39. 
Mala  piafarrtd  to  teMla  ia  da- 

•eaBli.96Q. 
lf«,  Maad  o(  96. 
ICaaon,  301,  306. 
M«MUBiarioa  of  vOWai^  305, 307. 
JWariliyaw,  185. 
Mark,  aobaoribad  to  daadi,  457. 
Market  town,  115. 
Mairii«aiaebivalf]r,  185. 
wevga,  196. 
aattlawant.  539. 
Marrlad  woomb,  442,  513.  538. 
MqrfcaM,lM. 
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M ffohtiiti^  cuiloin  ct,  54. 
MerckeUt  199. 

Me«e  lords,  168,174. 
MiUtMy  firad*,  167. 
MitttrU  droit  tiSl. 

Mixed  gorerament,  31. 

Monarchy,  30. 

Monk,  132. 

Monmouth,  county  of,  82. 

Monsters,  403. 

Month,  284. 

Mortgage,  282. 

Mortmain,  421 . 

Morhto  vudio,  estate  m,  282. 

Moveables,  property  in,  144. 

Mulier  puisne,  404. 

Municipal  law,  25,  34. 


N. 

Nations,  law  of,  24. 
A'fl/iri,  204. 
Naturalization,  406. 
Nature,  law  of,  21. 
Ne  exeat  regnum^  138. 
Neife,  204. 
Hon  obttante,  427. 
Non-claim  on  fines,  521. 
Norman  isles,  96. 
Note  of  a  fine,  518. 
Notice  to  quit,  272. 
Novels  in  Uie  civil  law,  62. 


Oath  of  fealty,  164,170. 

Objects  of  the  law  of  England,  125. 

Obligation  of  human  laws,  38. 


Ooenpancy,  143,  148,415. 
Ordinary  oonYcjanoea,  460. 
Origin  of  property,  141. 
OWtMM  eecUM,  dower  ad,  252, 259. 
OMterfaMtn,  183. 


i'. 


Pais,  coDTeyaoces  in,  467. 
PaUtine  ooonties,  120. 
Pandects,  61. 

discovered,  11. 

Papirian  code,  61. 
Paramount,  lord,  174. 
Paravail,  tenant,  174. 
Parceners,  319. 
Para  Curtis,  247. 
Parish,  108. 
Particular  estate,  290. 

tenant,  alienation  by,  429. 
Parties  to  a  deed,  449. 
fine,  520. 
ParUtion,  310,322,  327,  479. 

deed  of,  478. 

writof,  317,  323,  327. 
Pttanve  trust,  343. 
Patent  ambiguity,  463. 

rolls,  571. 
Paternal  line  preferred  to  maternal, 

379. 
Peace,  the  King's,  120. 
Penal  statutes,  68. 
Per  my  et  per  toutf  idain,  31 
Perpetuity,  509. 
Personal  righu,  126. 

security,  129. 
Petit  serjeanty,  198. 
PUbitcita,  61. 
Pledge,  estates  in,  282. 
Plenum  dominium,  469. 
Plowden,  50. 
Poll,  deed,  447. 
Poor-laws,  131. 
Poor-rate,  112. 
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tjrmtrm,  3S)i. 

■  10,389. 

prtMftmiy,  tie. 

Pa^hmnow  duMran,  ISO. 
/'       ! tio pnpimfum,  803. 
i'ovcnv  316,  506,  561. 
PajaiiigB'lawi,91. 
Pt^cipt  bk  conHBon  reoorcnei,  534. 
ftiMi,516. 

Pmor's«lktib61. 

iTMKMlt  OOHdlUOBli^  377. 

PtaniaM  ofa  (Usd,  449. 
nvmBpOTs  hnr,  S56. 
PnBMij  ooawjfiBoti,  461. 
Pnmv/ime,  516. 

'  '     181,  195. 

371. 

Prhnrte  act  of  pariiament,  67, 568. 
local,  68. 
penooal,  i6. 
labtioQi,  rigfau  in,  136. 

PriTita  to  a  Sua,  530. 
PriTikgwl  TiDeoaga.  175,  310. 
Prirttjrofnutr,  480. 
Privy  wal.  571. 
iigoet,  t^. 

RrodamatioM  of  a  fine,  518. 
PlufaMJBii,  laHgkNM.  133. 
Pwmii%rtinB  of  lavf,  37. 
IVoMrtjr,  oiwin  <%  141. 

righla  oi;  136, 141. 

PiratiHir  of  Iha  mHOmmA,  337,533 
Plwrinea,  106. 
Plofiocial  coMlnntioM^  63. 
PobUe  act  of  parUamant,  67. 

rigbl%136. 
PdUiaMknafawai,«54. 
iW  Mirv  VM^  taMm,  SS9, 415— 
418, 810. 
,855. 

lilfo  by,  396. 
r.860. 

daMMl  la  ba  tncad  froa,  ik 
Port  villiai^  175. 
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Qoalifiad  ftca,  335. 
Qaafantiiic,  353. 

QiMM  entail,  417. 

Q»ia  emptoruy  statate  of,  221 


R. 

Rape  in  comrtiflo,  118. 
Rama  in  a  dead,  461. 
Reading  of  deadi,  456. 
Raal,  ehattali,  363. 
tliii^156. 
Realty,  i6. 

Radtak  in  a  daad,  440. 
EaaogaiMPea  \m  aatmaaf  ai 

Mipla,386. 
Racompanae  in  valna,  535. 

Record,  47. 

cooTeyancaa  by,  568. 
Reooreiy,  eomoKm,  334, 434, 534. 

n>U,  524. 

b  value,  525. 
Beddemimm  o(a  deed,  450. 
Redamptiom  equity  ol^  384. 
Ibgwvfaif,  tOMm,  303. 
l^paai  OM^Mlalcai,  83,  n. 
Re^itiatioo  of  convayancat,  567. 
Relcaaaofland%479,495. 
Raliei;  165, 179,  194,  308. 
RaiBaindaroflandi,395. 

Remedial  part  of  laws,  36. 
fltatotc,  68. 

RenH  origin  oC  168. 
Repeal  of  elatntaa,  76. 

Repoiti  of  arnndgid  oaiaa,  47. 

Lo^d^ka^M. 
RapnanlatioQ  In  doManta,  373, 

383. 
Rapiiblkalkoofwai,555. 
Rapotaliaii,  134. 
Rava-flaft,  168. 
Raridoaiy  darlii^  560. 
..61. 
6S. 
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RcMilling  truste,  346. 

uae,  333,  498. 
RcTMtled  law,  32. 
Rerardon,  290. 
lUroeatkm  of  will,  554. 
RidingB,  118. 
Right  clow,  writ  of,  212. 
RighU,  29,  125. 

personal,  128. 

of  property,  141. 

in  private  relations,  126. 

public,  ib. 

RoUc,  51. 

Roman  Catholics,  44.3,  (n.) 
Royal  granU,  414,  570. 
Rule  in  Shelley's  case,  308. 
Rural  deaner}',  108. 


S. 

Sde,  150. 

Sanction  of  laws,  37. 
Sark,  97. 
Saunders,  5U. 
Saxon  laws,  40. 
Scotland,  82. 
Scutagc,  189. 
Sea,  108. 

shore,  419. 
Seal,  great,  572. 

privy,  571. 
Sealing  of  deeds,  457. 
Seals,  their  antiquity,  ib. 
Secondary  conveyances,  479. 

use,  503. 
Se  de/endendo,  homicide,  130. 
Seigniory,  221,  233,  241,  275. 
Seisin,  365. 

liver)'  of,  469. 
Seitinafucit  ttipitem,  365. 
Select  vestr}',  1 1 3. 
Self  defence,  homicide  in,  130. 
Senatus  consulta,  61,  67. 

decreta,  67. 
Serjeant  at  law,  17. 


Serjeanty,  grand,  188,  197. 

petit,  198. 
Serrke,  certain,  193. 
feodal,  165. 

ServUitm  tmiiitare,  176. 
Senion,  great,  of  Wales,  82. 
Settlement,  protector  of  the,  237, 
533. 

Severalty,  estates  in,  311. 
Severance  of  jointure,  316. 
Shelley's  case,  Rule  in,  308. 
Sheppard's  Touchstone.  .M. 
Sheriff,  118. 
Shifting  use,  503. 
Shire,  117. 
Sign  manual,  571. 
Signet,  privy,  ib. 
Signing  of  deeds,  457. 
Slavery,  102. 
Socage,  192. 

free  and  common,  ib. 

Sokemans,  212. 
Special  occupant,  416. 
tail,  230. 

Specialty  debU,  396. 
Springing  use,  502. 
Stamping  of  deeds,  448. 
Sutute,  67. 

De  J)onU,  228. 

merchant,  285. 

private,  67,  570. 

public,  ib. 

staple,  286. 

recognizance  in   na- 
ture of,  286. 
Staundforde,  51. 
St.  German,  ib. 
St.  Helena,  105. 
Stipendiary  estates,  161. 
Stirpet,  succession  in,  374. 
Stocks  of  descent,  male  and  female, 

379. 
Strict  settlement,  estate  in,  307. 
Study  of  the  law,  1. 
Subinfeudation,  1G2,  173,  221. 
Subscription  of  witnesses,  563. 


INDBX. 


687 


432. 

wMl  MM  M^l6S|  lOo* 

povar,  30. 
r.dMd(<4SS. 
Sarrivonhip,  315. 

of  Htktmt  C«qm  Act, 


,447. 


137. 


Tail,  after  poaribiHtjr  of  imm  ex- 
tiDet.S44. 
km»U,  331. 
gMMral,  330. 
'    331. 
330. 
itiB,339. 
Tenant  ia  ft»,  318. 
ia  tail,  338. 
lbrltfc,339. 
wBt  yttn,  368. 
ftvaMTMr  lo  yaar,  271 . 
at  win,  370. 
at  nfttMMse,  373. 
Mr  aater  Mr,  330. 
hf  dM  cnftaCT,  340. 
in  dowrr,  349. 
to  the  prttipt,  338. 
TwMHi,  joint,  312. 

IB  coniBMO,  333. 
Tmmamt,  138, 173. 
r«amdb«oradMd.  450. 

Tcnam,  100. 

aBti«nt,17>. 
Mosm,  170. 

341,275. 
Tonm367. 
Ttraor,  30C. 
ToraM  in  trtut  to  aitcnd  inlwril» 

MOO,  351. 
TKiwiat,  151.  644. 
Tboodoiian  oodai  61. 
TUnn  pmoiMJ,  150. 

raal,!*. 
TlM^  iiM|rtitiyii  of,  304. 


TithM.  110. 
TltUnf.  114. 
Tithingman,  1 15. 
Tltla  le  landa,  353. 
Torturr,  134. 
Town, 115. 

corporate,  ih. 
Tranrportation,  138. 
TViaodb  ncrcMtM,  314. 
Trithinf.  118. 
TniM,  338,  342. 

«rtala,343. 

to  allMid  tfM  iabcrteBM^  35 1 . 

Twdve  Tablet,  lawt  of,  61. 

U.&V. 

Vaearios,  Ro^,  13. 
Vtimm  ■orftai,  383. 

Fafar  wmU^u,  185,  196. 

Valoable  toniHrwrion,  461. 

VaMal,163. 

Vai«liaB,50. 

Fnrfrr  ai  acrr,  diildmi  b,  139. 

Vcatiy,  113. 
vol,  115. 
Tilkia,308. 

to  fffoai,  to. 

•nrioii^  175. 

rmardbll,  SOS. 

fOMfO,  175,  310. 
VOImmm,  173,  303. 

piMfaMd.  175,  210. 

Vindicatory  port  of  lawa,  37. 
Viaar,  51. 

Viifto  MaiT,  a  dvilM  aid  mmi- 
lrt,14. 

Uiwrtria  wnrico^  174. 
UnlitiMiii  wrtry.  96. 
Uate.  wtidH  •£  94. 
~     iBrteto. 
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Void  and  voidable,  440. 
Voluntary  deeds,  462. 
Voucher  in  reco%'eries,  524. 
Uiea,  255,  328,  MX,  425,  498. 

conveyance*  under  die  statute 
of,  488. 

covenant  to  stand  seised  to,  333. 

■Utute  of,  338. 
Umi/ructus,  329. 
Ulerinus/rater,  390. 

W. 

Wales,  80. 

Wapentakes,  117. 

Wards  and  Uveriea,  court  of,  184, 

192. 
Wardship,  196. 

in  chivalry,  182. 

in  copy  holds,  208. 

in  socage,  196. 
Warrant,  137. 
Warranty  of  lands,  451. 
Waste,241,245,  269,  271. 
of  a  manor,  202. 


Water,  149,  157. 
Wells,  property  in,  145. 
West  Indies,  100,  102. 
West-Saxon-lage,  42. 
Whole  Uood,  386. 
Will,  esUtes  at,  270. 
of  the  lord,  206. 
WiDs  and  tesUmcnts,  151,  544. 
Witoeeees  to  deeds,  459. 
Worthiest  of  blood,  369. 
Writ,  dose,  571. 
Written  conveyances,  448. 
Wrongs,  100. 


Year,  264. 

and  day  in  fines,  .^21. 

day  and  waste,  109. 

to  year,  tenancies  from,  271. 
Year4>ooks,  50. 
Years,  estates  for,  263. 
Yelverton,  50. 
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